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WEDNESDAY, NOVEMBER 30, 1955 


Unrrep States SENATE, 
SeLecr ComMMITTEE ON SMALL Bustness, 
Washington, D. C. 

The Select Committee on Small Business met pursuant to notice, 
at 10 a. m., in room 318, Senate Office Building, Washington, D. C., 
Senator John J. Sparkman (chairman) presiding. 

Present: Senators Sparkman and Humphrey. 

Also present: Walter B. Stults, staff director; Lewis G. Odom, Jr., 
chief counsel; Walter Adams, economic counsel; Robert A. Forsythe 
administrative assistant to Senator Thye; Darrell Coover, legislative 
assistant to Senator Goldwater. 

The CHarrmMan. Let the committee come to order. Let me say 
that I am hopeful that Senator Humphrey will be able to come later 
today and that Senator Duff may be with us in the later stages of the 
hearing. It is possible that other members may be here at some 
stage of the hearings, but unfortunately none of them can be here 
regularly. 

Today the motortruck is a vital part of the American transportation 
industry. For example, according to the Automobile Manufacturers 
Association, 47.7 percent of the fruits and vegetables, 52.6 percent of 
the butter, 96.6 percent of the shell eggs, 75.8 percent of the livestock, 
99.7 percent of the live poultry, 79.7 percent of the dressed poultry, 
42.3 percent of the cheese, 80.5 percent of the milk, and 72.8 percent 
of the cream received at principal markets arrived via motortruck. 

The importance of the motortruck is not, of course, confined to agri- 
cultural products. Nearly all kinds of manufactured articles are dis- 
tributed by truck to some extent, and some are distributed almost en- 
tirely by motor vehicle. Interstate Commerce Commission reports 
indicate that a large proportion of particular commodities moves by 
truck, especially over shorter distances but often over longer dis- 
tances as well. This means that the performance of the trucking 
industry is a matter of concern to practically every shipper in the 
country. 

But the interstate trucking industry is not an ordinary industry— 
subject to the rigors of the untrammeled competition. Instead it is 
a regulated industry, entry into which is tightly controlled. Since 
1935, the Interstate Commerce Commission—and not the dictates 
of the competitive market—has determined who shall be allowed to 
transport certain commodities, what routes he shall travel, what his 
minimum rates shall be, whether or not he can expand or improve his 
service, whether he may merge with other lines, and so forth. In 
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short, the Commission by its decisions determines in large degree 
both the structure and performance of the trucking industry. 

It determines what opportunities shall be open to ‘the small-business 
man who desires to risk his capital and exercise his freedom of enter- 
prise. It determines in large degree what service the small-business 
man who ships his products to market shall receive and what rate he 
shall pay. Here is an industry which has a multidimensional impact 
on small business in America. 

Obviously our committee cannot explore the entire spectrum of 
transportation problems confronting our Nation. It does not propose 
to investigate the proper place of trucking, railroads, water carriers, 
and other media in the complex scheme ‘of national transportation 
policy. However, the committee does propose to investigate the 
validity of the many complaints received over the last few months 
from small truckers and small shippers. 

I may say in this connection that as some of you may have seen 
by the press, there has been expressed some disagreement, some criti- 
cism of our holding these hearings on the ground that we were tres- 
passing on the jurisdiction of the Interstate and Foreign Commerce 
Committee which does have legislative jurisdiction over this field. 

However, I call attention to the fact that this committee has no 
legislative a isdiction. That is, we do not have the right to pass on 
the merits of legislation and to present it to the Senate Calendar. 

Naturally, our jurisdiction therefore, wherever we strike out, dupli- 
cates the jur isdiction of some other committee which does have legisla- 
tive jurisdiction. I think that was clearly understood when the Sen- 
ate, by an overwhelming vote, created this committee, and gave to us 
the responsibility of making a continuing study of problems con- 
fronting small business. If those problems are such as to call for 
legislation, there is a legislative committee to consider the wisdom 
of recommending legislation to the Senate as a whole, and to the Con- 
gress as a whole, for enactment. But we have the responsibility of 
making the study and making our recommendations to the Senate as 
a whole and to the various executive departments if through that 
method we may be hopeful of obtaining relief. 

There is another thing that I should like to call attention to and 
that is the fact that the membership of this committee, of course, is 
made up of members of other legislative committees. 

As it happens we have three members on this committee who are 
members of thé legislative committee having jurisdiction over this 
particular field, that is the committee on Interstate and Foreign Com- 
merce. Senator Smathers, Senator Schoeppel, and Senator Duff are 
all members of that committee and are members of this committee. 

Furthermore the subcommittee of the Interstate and Foreign Com- 
merce Committee to which bills pertaining to this subject matter have 
been referred, contains two members of this committee, Senator 
Smathers and Senator Schoeppel. Senator Smathers, who is a mem- 
ber of this committee, is chairman of that Subcommittee on Surface 
Transportation. 

There is no intent to try to override the jurisdiction of any other 
committee but this committee is trying to fulfill its responsibility, un- 
der the resolution duly approved by the Senate of the United States. 

Typical of the complaints we have received from small truckers and 
small shippers is the following letter from an attorney representing 
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small clients in proceedings before the Interstate Commerce Com- 
mission. 
Says this attorney: 


It seems to me and to my clients that the basic problem confronting Congress 
and the country with respect to the ICC is not simply that the decisions are long 
delayed and expensive. The basic problem is that the ICC takes such a narrow 
and restrictive view of the motor carrier authority that should be authorized 
that even when a small carrier is willing to run the gantlet of an ICC procedure, 
it has very little hope of being able to secure any significant extension or addi- 
tion of authority. The ICC seems to take the same view of the economy that 
is taken by reactionary business and labor unions when they seek to prevent 
the entry of any new enterprises into their respective fields. This view seems 
to be based on the assumption that there is only a limited amount of business 
and that it is to the interest of those in the business to get the biggest slices of 
the pie a they can by keeping everyone else out of the eld. 

it is 
prosec a“ asa vialation of the antitrust nen and named as idan imp roper. 
It seems to me that the effects are just as baneful and antisocial when they are 
caused by a Government agency acting under a cloak of legal right as when they 
are caused by monopolists or conspirators acting in violation of the law. 

It is respectfully submitted that any careful analysis of and examination into 
the ICC administration of the Motor Carrier Act will indicate that the Com- 
mission has acted principally to prevent the entry of new enterprises or the 
expansion of old ones and that this is an unwise, unreasonable, and improper 
method of administering the transportation policy of this Nation and is an ex- 
tremely poor method of encouraging the economic growth and expansion of the 
Nation, 

These are the charges, and for the next 3 days the committee shall 
seek to determine the extent to which they may be valid. ‘This morn- 
ing we are to hear a number of-witnesses representing various seg- 
ments of the trucking industry. 

This afternoon, we shall hear from Assistant Secretary of Agri- 
culture Earl Butz and the representatives of several farm organiza- 
tions. 

Tomorrow Assistant Attorney General Stanley N. Barnes, Chief 
of the Anti-trust Division, and Commissioners Richard F. Mitchell 
and Anthony F. Arpaia, of the Interstate Commerce Commission are 
scheduled to present their views. 

Finally, on Friday, we shall hear from persons who have studied 
the problem of regulated competition in this industry and the problem 
of regulatory commissions, generally 

Our final witness will be Hon. Sinclair Weeks, Secretary of Com- 
merce, who served as Chairman of the Cabinet Committee on Trans- 
portation Policy. 

At the outset, I must say that the problem of administrative regu- 
lation and supervision in the public interest is a serious challenge. 
At times an agency, created to protect the public, becomes an un- 
witting handmaiden of vested interests. 

As the Chairman of the Civil Aeronautics Board said with respect 
to the airline industry: 


* * * there has been an undue shift of emphasis from publie convenience and 
necessity to the seeking and protection of private carrier rights. No one is a 
Stronger believer than I in the free-enterprise system, but air transportation 
under the Civil Aeronautics Act is not free enterprise—it is regulated competi- 
tion, and the only excuse for limiting competition at all is the public good. 
Private rights must be respected, but when protection of private interest reaches 
Such a point that, for any case of reasonable size to reach decision, it takes 
months and months of hearing and reams of irrelevant, repetitive, and frequently 
incompetent evidence; when it takes time, energy, and money spent on pressures 
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to override the evidence introduced ; when proceedings grow like cancer because 
of the need for protecting peripheral private rights * * * when all these ele 
ments combine, we lose sight of the basic reason for our existence, which is to 
assure to the public of the United States—to the small communities, the medium- 
size communities and the large cities an adequate, safe, and successful air trans- 
portation system. 

This problem so clearly pointed up by the Chairman of the Civil 
Aeronautics Board certainly requires the attention of Congress. 

One other matter should be noted at this time, namely, the curtain 
of fear which seems to enshroud this industry. Time and time again 
small truckers have contacted this committee requesting the oppor- 
tunity to testify only to discover several days later that “unforeseen 
developments” have made their public appearance impossible. 

These men felt quite free to discuss their problems in considerable 
detail with our staff, but they are frank to admit that their attorneys 
counseled them not to appear at public hearings to air their complaints. 

These men seemed to feel—rightly or wrongly—that they would be 
subjected to punitive retaliation by the Interstate Commerce Com- 
mission if their testimony in any sense were to be critical of ICC 
policies and practices. Rightly or wrongly, these men were at first 
eager to tell their stories but on reconsideration decided that their 
survival in the industry demanded silence. 

If these fears are well founded, we have here a situation which 
should alarm every thoughtful American. The Interstate Commerce 
Commission, as well as the other regulatory agencies, was created to 
protect the public, not to harass the individual. 

In a democracy an agency of government is the servant of the people 
and the guardian of freedom, not the oppressor of those who may 
voice disagreement or register dissent. 

In a democracy the business of government is conducted in a fish 
bow] so that all citizens who bear the financial burdens of government 
have a chance to see that their mandate is faithfully executed. Ina 
democracy an agency of the government must stand ready for a pub- 
lic accounting; it must be prepared to demonstrate that its position 
of public trust is well deserved. 

This committee shall, therefore, maintain a continuing interest in 
the fate of the companies which have submitted oral or written state- 
ments, and shall be quick to act if any abuse of administrative author- 
ity comes to its attention. At a later time the committee may also 
decide to release some of the sworn depositions which are now in 
committee files. 

Senator Thye, who is a very valuable member of this committee and 
formerly the chairman and now the ranking minority member of the 
committee, is out of the country on an assignment with the Appropria- 
tions Committee. He has submitted a statement that I should like 
at this time to read into the record as follows: 


Though I am unavoidably absent from this hearing, I shall read the record and 
follow the proceedings with great care. For the trucking industry is of vital 
concern not only to the small-business man but to every farmer in America. Un- 
der the agricultural exemption of the Motor Carrier Act, truckers who haul 
unmanufactured farm commodities to market are free from ICC regulation. They 
are exempt from the certificate requirements of the act, but are still subject to 
the safety regulations. Yet, despite this clear provision of the law, I have re- 


1 Retained in committee files. 
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ceived numerous complaints charging that the ICC has, by administrative inter- 
pretation, attempted to undermine the will of Congress. 

If these complaints are borne out by testimony before our committee, I, for one, 
shall demand a strict accounting from the Commission. When Congress trans- 
lates the will of the people into law, no regulatory agency has the right to circum- 
vent or subvert that law by an abuse of administrative discretion. Therefore, I 
shall examine the record carefully in order to determine what action, if any, 
is warranted. 

Our first witness this morning is Mr. A. W. Hawkins, Jr., of the 
A. W. Hawkins Co., Culpeper, Va. 

Mr. Hawkins, will you come around, please ? 

Just have a seat, Mr. Hawkins, right there. 

Mr. Hawkins, we are delighted to have you with us and we simply 
invite you to proceed In your own way. ‘ 


STATEMENT OF A. W. HAWKINS, JR., CULPEPER, VA. 


Mr. Hawsrns. I would like to say initially that Iam connected with 
A. W. Hawkins, Inc., in the capacity of vice president, a family firm 
that my father founded approximately 30 years ago. My father is a 
man who can neither read nor write. My mother is secretary and 
treasurer of the company, and basically she does his reading and writ- 
ing for him. My sister works in the firm with us also. It is a small 
family business. My father started in the transportation business as 
a muleskinner, and from that he went into the trucking business—1 
truck—and since 1927 to the present day we have always had at least 
2 trucks in Washington from our area, and we have maintained regular 
service between Charlottesville and New York City over certain routes, 

The Motor Carrier Act came into effect in 1935, and my father, a man 
of limited education, was not aware of what was involved. Approxi- 
mately 1937, he was contacted by a Mr. C. M. Marks, an ICC field 
representative, who visited him and advised him of the Motor Carrier 
Act and that he was operating illegally at that time since he held no 
authority from the Commission. Mr. Marks went to great lengths in 
aiding my father and our attorney, who at that time was Mr. E. E. 
Johnson of Culpeper, Va., in making the application for him to file 
with the Commission. 

The Commission received the application and it was passed on and 
approved and a certificate was issued in 1938. This certificate allowed 
us to operate and gave us general commodities between Charlottes- 
ville, Va., and New York City, serving over certain routes. We had 
some bills of lading to back up our testimony. We had shippers to 
testify. We had drivers. We had employees. And we had people 
connected with the business such as people who sold us gasoline and 
people who solicited business for us and people of that nature. 

Basically my father who appeared in 1938 to testify on his actions 
of 1935 and previous to that, was not able to give a good clear-cut 
picture of his operation 3 years earlier. I am sure you can appreciate 
that. If, for example, a contractor of houses today, who had the same 
limited education my father had, were called upon to describe his 
operations 3 years ago, I seriously question whether he would be able 
to do that much better or if as well. 

Following this certificate received from the Commission, our certifi- 
cate was protested by Mr. F. X. Masterson who represented the Official 
Classification Territory Lines, which is basically a rail group; at the 
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same time there were several large trucking firms that entered pro- 
test. The large trucking companies at that time were Horton Motor 
Transit and Mundy. Mundy today is in operation. Their home 
office is in Roanoke, Va. 

Horton has merged with Associated Transport and they are the No. 
1 carrier in the country. Motor Transit—this is before my time in the 
trucking business, I am not sure. 

The protests in it were quite similar and the wording as well as the 
general makeup showed that they had entered notes that seemed to 
compare right along with the same tenor as you read the protest 
throughout. 

Following these protests there was a second hearing and on the 
second hearing in 1940 the Commission took away some of the author- 
ity as granted by the original certificate in 1958. 

Again when the new hearing was held and the new certificate was 
given, the same people came back, F. X. Masterson for one, for the rail 
carriers and some other large truckers, and Bonwell being one who also 
merged with Associated Transport, the No. 1 carrier in the country 
today. 

Again their protest was the same old argument against the same 
facts. Unfortunately in this particular case my father’s argument 
was not quite as good because this was 1940, which was 5 years after 
time of the action and the Commission restricted the certificate to an 
even lower degree. 

The new certificate was issued and following that a third protest 
was issued and that created a third hearing, and then they took away 
from him practically everything named in the certificate other than 
named specified commodities, such as roofing, petroleum products, 
automobile parts, rather than giving him just what his evidence had 
showed in the past. 

This was so completely erroneous. Then my father came back and 
petitioned the Commission to ask for a reconsideration and this was 
granted and in 1943, during the war, another hearing was held and 
at this hearing a certificate was given based on the same wording as 
the initial certificate to some degree, but what would be very limiting 
restriction—the restriction being that no service could be performed 
between any two points north of Arlington, Va. What that really 
means is this: Basically he had to pick up or deliver a — 
between Rosslyn, Va., and Charlottesville which has a total population 
of 125,000 people. That is our present certificate today. 

I would like to review for just a moment. No doubt you are confused 
by my mentioning these various hearings and various certificates. If 
you think you are confused, think of the man who is in the trucking 
business and has to try to guide his buying and selling and planning 
by that. 

But to review it for you there was a hearing in 1938, 1940, 1941, and 
1944. New certificates were granted at each of these times, all different. 

The Cuarman. And each one more restrictive than the one before. 

Mr. Hawxrys. The certificate issued in 1941 was the most restrictive. 
The one in 1944 was a little more liberal than the one in 1941, but 
nothing like the previous two and the one originally issued. 

My father isa man who cannot read and write and he cannot under- 
stand why Mr. Marks, the ICC field representative, would come into 
his office, aid him in making out his applicaion and then the Commis- 
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sion would not back up their own findings on the home ground, espe- 
cially at the time when it was made. 

It sort of reminds me of a story they tell about the people in our 
country. We live near the Blue Ridge Mountains, and the Shenan- 
doah National Park took over the area down there for the Skyline 
Drive and the people who live in the park area many of them made 
their living making whisky. When they had to move out of the park 
area they had to find a new vocation. They found when they got 
outside of the park area it was illegal. Those people, even today, don’t 
understand why it is illegal. They made a living that way and their 

fathers made a living that way. Yet they are out in the society where 
it is illegal and they can’t understand it. 

My father is in the same position somewhat. He can’t understand 
why the Commission — grant him the right to do this and then 
later come around and say, no, you can’t. 

In 1944 my father more or less got disgusted with the trucking 
business. My mother has tried to “keep it going. My father has 
diverted his interest to other things such as farming. He has a gar- 
bage business and a hog business and things of that nature where there 
is relatively little intervention as compared to this field. 

I feel that the four certificates issued by the Commission reflect 
the lobbyist influence of various groups against this Commisison. I 
really cannot feel very hard against the Commission themselves since 
I feel that they are honestly trying to do a good job but yet as the law 
reads, and it is set up with each case coming up, it is a matter of how 
it is presented and the lobbyist group, if you have a lot of money 
back of you, I sincerely think you can present a better case than if 
you do not have much money. That has shown up very well in this 
particular case where we have had four different certificates issued 
on basically the same arguments although the protestants presented 
pretty much the same arguments in each and ev ery case. 

I would like to say that today I am appearing here before this 
committee against the advice of my counsel. I say that for this 
reason, that I am a man of principle and principle is something 
that I hate to sacrifice. I was very delighted to get your thinking 
on how your committee will back us up, and I feel that if you ean 
have other truckers come in and tell their story and knowing that they 
will be backed up, it will be beneficial to your purpose. I call myself 
a member of the hard-luck generation. I grew up at the time when 
World War II broke up. I had 1 year of college. I had to go into 
service. I spent 314 years in the Navy as an “enlisted man. If I 
had had a little more time, I could have completed enough college, 
I think, to have gotten a commission. I was just a little too young 
for that, so I did not get a commission. 

Following that, I got out of service and went back to school and 
got an education under the GI bill and returned to the transportation 
field as a member of my father’s company. In this field, I finally 
find that I really got there too late. That if I had gotten in the 
business back in 1940, anybody who was in the business from 1940 to 
1950 has done well. But today it is sort of a closed fraternity. To- 
day you have many big companies. But you look back at those 
companies back in the 1935 to 1945 era, many of them were men who 
had 1 or 2 or 3 trucks and came up through the ranks. 
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Recently we tried to purchase another carrier’s rights. The reason 
I mention this is because taking the certificate granted to my father, 
and with the limiting restrictions, I tried to put that into use begin- 
ning in 1950. We have lost hundreds of dollars trying to make it 
go. It just simply would not pay. I would take my pitiful little 
point list into shippers showing the points I could serve and they 
would say: “Son, this is all right, but you just don’t cover enough 
ground for us. We appreciate your interest in stopping in but you 
are not big enough.” 

I tried personal contacts. I tried every way I knew how but I 
could not make it go. As I went along in the business I realized 
more and more that I needed more ground to cover, because the 
Commission had restricted our franchise. So I went to the Com- 
mission and started going through certificates. There are approxi- 
mately 115,000 certificates issued by the Commission, After going 
through these certificates, I got up to something like the 9,000 gronn. 
I found a certificate that would fit onto my authority. Incidentally 
I am up to 33,000 today. On these certificates I had to go through 
~ach one and find if I could hook it onto our operation 

I found one a carrier called Disher Transfer & Storage. I contacted 
him in Winston-Salem, N. C. Mr. Disher is a man 55 years old and 
has been bothered by his health in the past few years and he was in- 
terested in selling his certificate. We did our horse trading and so on, 
“ame to an agreement. I offered to buy his certificate and he was will- 
ing to sell it to me. We applied to the Commission and the Commis- 
sion approved the sale of his certificate to me. On approval of the 
Commission of my purchase of this certificate, a protest was entered 
by McLean Trucking Corp., of Winston-Salem, N. C. But actually 
the protest was entered not by the people in Winston-Salem where 
Mr. Disher lives but by a lawyer here in Washington. His petition 
went so far as to say that Mr. Disher had not operated the rights. 
They had been dormant. They had not known he had been in exist- 
ence, whereas Mr. Disher had contacted McLean only 6 months pre- 
viously asking whether they would be interested in buying the certifi- 
cate and they said “No, we have that franchise already.” 

In their petition they bring out the fact that they have 800 trucks. 
They have 2,000 employees in Winston-Salem. I come from a town 
of 2,500 people. They have practically as many people employed as 
the town I live in. I have nine tractors and trailers. They are protest- 
ing against me for buying these rights. They feel I will be detri- 
mental to their business. They feel I will offer them tremendous com- 
petition and would hamper the financial structure of their company. 

Gentlemen, it is absurd. Basically we have a franchise that is 
worth some money. I have paid money for franchises. Why? Be- 
cause I want opportunity. All I really ask is the opportunity. I 
am not asking anybody to give me anything. All I want is the oppor- 
tunity. When I am faced with this, then I have to spend my time and 
my money bucking a tremendous operation, McLean Trucking Co., for 
the sake of making an opportunity for myself, on which the Commis- 
sion has already passed. 

My question to you today based on my father’s experience where he 
has had the rug pulled out from under him on four different occasions, 
what would you do? Frankly, if I may borrow the words of Lincoln 
and your great friend Adlai Stevenson, as he said after the race—the 
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last election—it is like the boy who stubs his toe, you are too old to cry, 
but it hurts too much to smile. 

Thank you. 

The CuarrMan. Is your application to purchase the certificate that 
you referred to at Winston-Salem pending now 4 
~ Mr. Hawkins. It has been approved but there has been a petition by 
McLean. 

The Cuatrman. The protest is pending ¢ 

Mr. Hawkins. The protest. We have until the 12th of December 
at the present time to reply to that. 

The Cuarrman. I am going to call on our staff director, Walter 
Stults, and our economic counsel, Walter Adams, our general counsel, 
Lewis Odom, to do the questioning among them. 

Walter, if you will lead off. 

Mr. Struuts. Thank you, Senator. 

Mr. Hawkins, the rights on which your father had for hearings were 
the so-called grandfather rights, is that not true‘ 

Mr. Hawxtns. That is correct. 

Mr. Sruuts. Congress, when it passed the Motor Carrier Act in 
1935, provided that truckers should get certificated over those routes 
and for those commodities which they had been hauling up to a certain 
date, a cutoff date? 

Mr. Hawkins. That is right. 

Mr. Srutrs. Your contention is in testimony here today that because 
your father did not keep adequate records, you just were not able to 
prove what you had carried and where you had carried it, is that 
true ? 

Mr. Hawkins. That is correct. Actually it was as long as 9 years— 
well 8 years, in 1943 the final hearing on it. 

Mr. Stutts. When did he start in business? 

Mr. Hawkins. Approximately 1920. 

Mr. Sruuts. So actually you were supposed to have records back 
that far? 


Mr. Hawkins. Although I think the Motor Carrier Act called for 
evidence for the year previous to 1935. 

Mr. Sruurs. The year previous, yes, sir. Your father had made 
the initial presentation and on that basis you had gotten a certificate, 
is that right, from Charlottesville ? 

’ Mr. Hawkins. To New York City, serving intermediate points. 

Mr. Srutts. With intermediate points? 

Mr. Hawkins. That is right. 

Mr. Struts. That was fine and good but then subsequently some 
competitors of yours decided that you had too much and entered a 
protest with a Government agency against a competitor; is that right / 

Mr. Hawkins. That is right. 

Mr. Sruurs. And as you point out, on the same basic set of facts, 
the protests apparently carried different degrees of weight at differ- 
ent times. First you got one certificate, then another, and then 
another and then final authority. 

Mr. Hawxrns. I think in all due fairness to everybody concerned 
I should mention in the final certificate that was granted to my father 
in 1944, Commissioner Mahaffie of the ICC did not concur in the 
finding. He felt it was too limited. I might also mention that I 
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have discussed this matter with my lawyers at great length about 
reopening the case and trying to get back something that was taken 
away from us and perhaps trying to dig up a better case than was 
given the last time. They are very reluctant to do it since they feel 
we may lose what we have. 

Mr. Srvuurs. Finally to follow the chairman’s question, the so-called 
Disher rights, is that the name of the North Carolina company ¢ 

Mr. Hawkins. Yes. 

Mr. Sruurs. You cannot plan then to use them or to solicit busi- 
ness of them or anything else until you have gotten a ruling from the 
full Commission, is that right ¢ 

Mr. Hawkins. I am on very shaky grounds if I make any prepara- 
tion whatsoever. 

Mr. Sruurs. And by the filing of the protest by McLean and other 
protestants there, you are forced to go again before the Commission 
to present your case once more ¢ 

Mr. Hawkins. Yes; maybe I was a little harsh on just McLean 
because there have been other companies that have protested also. 
Their methods of protest may be of interest to the committee in that 
McLean entered the initial protest against us and we received that 
one day, and several days later we received another protest from the 
Associated Carriers of Virginia, and this association entered a petition 
very similar to McLean’s lawyer, who was McDonald. The McLean 
petition and the Associated Carriers of Virginia were practically 
identical, and pointed out the same points and same story and informa- 
tion. 

It wasn’t verbatim but it was quite obvious it was the same position. 
It puts the burden of proof on me in each case of this nature, whereas 
the carrier in making its protest does not have to do any more than 
contact somebody who has some knowledge of it and borrow his in- 
formation and they can enter a protest and, basically, I would say 
that the manner in which they have to do it can be done in 1 day. 

They can shift the burden of proof off on me to produce the facts 
and figures and information and so forth to refute their statements. 

Mr. Srutrs. Thank you, Mr. Hawkins. That is all. 

The CHarrMan. Wait a minute. When you made application to 
purchase, did you have to submit any proof then ? 

Mr. Hawxins. In making application I had to submit forms with 
various information pertaining to the operation; yes, sir. 

The Carman. And your permission to purchase was approved ? 

Mr. Hawnins. Yes, sir. 

The CHatrman. And yet by the mere filing of a protest it shifts the 
burden back to you? 

Mr. Hawkins. Yes, sir. 

The Cnatrman. To show that what they allege is not true? Is 
that right ? 

Mr. Hawkins. That is right. 

I would like to make it clear that they have a petition asking to 
reopen the case. As shown in my father’s case where it was reopened 
four different times, they have been very lenient with reopening cases. 
When the case is reopened, the burden shifts back to me. 

Mr. Apams. Do you consider yourself, Mr. Hawkins, a gangster, 
knave, or irresponsible person trying to inflict himself upon shippers 
and the public? I might add that the Commission states in reply to 
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some of our questionnaires that entry into the trucking industry has 
to be carefully regulated to assure s safety and also to prevent gangsters, 
knaves, or irresponsible persons trying to inflict themselves upon 
shippers and the public. Do you feel if you bought the Disher rights 
for example, you would be guilty of that ? 

Mr. Hawxrys. I might inflict myself on McLean Trucking Co., but 
I don’t know about the public. 

Mr. Opom. You mentioned that your father prior to 1935 had not 
maintained adequate records; is that correct ¢ 

Mr. Hawkins. Written records; that is correct. 

Mr. Ovom. Written records / 

Mr. Hawkins. Yes, sir. 

Mr. Ovom. And that because of the absence of these records, your 
father was in some way hampered in his presentation of his case 
before the Interstate Commerce Commission ? 

Mr. Hawkins. Yes, sir. They stressed, the protestants stressed 
very strongly the fact that he did not present written—— 

Mr. Ovom. But the evidence that your father or that a petitioner 
is limited to does not limit him to the presenti chen of records alone; 
does it 4 

Mr. Hawxins. No. 

Mr. Opom. And your father, and you yourself are familiar, are 
you not, with the operations that your father had prior to 1935 and 
how are you familiar with that operation 

Mr. Hawxins. I am 33 years old. I grew up in the business. My 
mother works in the business. She has been working at it in the last 
20 years, 

Mr. Opvom. You have truckdrivers who drove the trucks at that 
time? 

Mr. Hawkins. That’s right. 

Mr. Opom. Shippers 4 

Mr. Hawkins. We have shippers, truckdrivers, people who solicited 
business for us, we have people who gave us business. 

Mr. Opom. They were in a position at that time to present evidence 
as to what type operation your father had prior to the enactment of 
the Motor Carrier Act in 1935 4 

Mr. Hawkins. That is right, and some of them did testify. We 
had to go to great expense to get them to Washington to testify. 

Mr. Ovom. From your information and that information, and your 
knowledge of your father’s operation prior to 1935, how do you com- 
pare that operation with the operation which you are authorized to 
have today ; is it more or less ? 

Mr. Hawkins. When you speak in terms of authorized tod: ay, 
should I figure on the Disher rights that I hope to be ours or origin: ally ? 

Mr. Ovom. No: as those 1 ights are determined by the last certificate 
you received from the ICC. 

-Mr. Hawkins. That is a very good reason. Today our business is 
no bigger in terms of equipment and so forth than it was back in 1937 
simply because it has been restricted to such a limited area, that hove 
is Just no business there. Although the trucking industries have 
grown, basically we have not grown. I have been in business since 
1950. We have not grown because we just don’t have the authority. 

The Cuamman. Thank you very much. 


70383—56— -2 
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Our next witness will be James K. Knudson, formerly a Commis- 
sioner of the ICC living in Washington, D.C. 

Mr. Knudson, will you come forward. By the way I should like to 
say that we have with us tod: ay Mr. Bob Forsythe, the administrative 
assistant to Senator Thye, formerly general counsel of this commit- 
tee and Mr. Darrell Coover, the legislative assistant of Senator Gold- 
water. Both Senator Thye and Senator Goldwater are members of 
the committee. 

Mr. Knvupson. Shall I be sworn, Your Honor ? 

The CuarrMan. No; we are not taking sworn testimony. 

Will you proceed in your own way. We are delighted to have you 
with us. 


STATEMENT OF JAMES K. KNUDSON, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Knupson. May it please the honorable chairman and the mem- 
bers and statf of this distinguished committee, my name is James K. 
Knudson. Iam presently attorney at law practicing in Washington, 
D. C., in the partnership of Eisen & Knudson. My home address is 
Arlington, Va., and my legal domicile is Brigham City, Utah. I 
am a member of the District of Columbia bar, the bar of the United 
States Supreme Court, and I am authorized to practice before the 
Interstate Commerce Commission. 

1 served for 10 years as Commission counsel for four different Sec- 
retaries of Agriculture between 1940 and 1950 and in this capacity 
made many appearances before many of the Federal and State regu- 
latory CAEN particularly those having to do with transporta- 
tion. In 1950 I had the honor to be made a member of the great 
Interstate Commerce C omnjssion and during the same year at “that 
time the President of the United States also acquiesced in my appoint- 
ment as Administrator of Defense Transportation. I served in both 
of these capacities until June of 1954, at which time I left the Gov- 
ernment after 25 years of public service, to enter the private practice 
of law. 

In September of 1955, I was made director of a task force for the 
Hoover Commission, and in that capacity participated in the conduct- 
ing of an investigation and the making of a report relating to the 
transportation of passengers and the handling of household goods i in 
the Defense Department, having also to do with ancillary” reports 
relating to the handling of freight transportation matters by the 
Defense Department, the organization and functioning of the Military 
Air Transportation Service and the Military Sea Transportation 
Service. 

Presently, I - acting in a consultant capacity for the Transpor- 
tation Corps of the United States Army and as counsel for the Trans- 
portation Association of America. 

Among my chents I number both large and small transportation 
businesses principally in the motor-carrier and water-carrier field. 
IT am associated in partnership with a distinguished transportation 
lawyer from New York who represents also numerous and diverse 
gy ewe interests. 

[ want to interpolate at this point that I fear nothing in appearing 
before vou. I don't think ; any of my clients would censor me for 
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doing so, even though some of the things I may say may not be in 
accordance with what they believe. 

That is a public service and this is a free country and people still 
have a right to speak their minds. I have counseled a number of my 
clients not to appear but not for the reason that is implied in the 
distinguished chairman’s opening statement. 

In my opinion cases pending before the ICC should not be thrown 
into the political arena or the social arena for settlement. As long 
as they are there, they ought to be tried before that tribunal and for 
that reason and that reason only I have counseled a number of my 
clients who wanted to appear and testify not to do so. I don’t want 
them trying their cases before this or any other congressional com- 
mittee. : 

In my capacity as Interstate Commerce Commissioner and Admin- 
istrator of Defense Transportation, I gained intimate and detailed 
knowledge and information concerning the operation and enforce- 
ment of almost all forms of domestic surface transportation. 

Academically I hold degrees from the George Washington Uni- 
versity, the Harvard Law School, and am presently serving as dean 
of the School of Transportation of the Southeastern University. I 
have lectured and taught widely in the field of transportation law and 
economics. I mention these things not to boast but to qualify myself 
as a witness before this most distinguished committee. 

My aim shall be not to present any trucking companies or commu- 
nity but to bring you, if I can, the benefits of some of my experience 
and learning, to give you a point of view as to the law as it exists, to 
try to indicate to you the extent to which the law is as it exists and 
has brought about the situation that I understand you are investi- 
gating, and otherwise to hold myself open for any questions or explo- 
rations that you may wish to indulge in. 

I venture the hope that my appearance today will be in the public 
interest, an interest that I have endeavored for the mzjor part of my 
life to serve faithfully and well. And it is because of my continued 
regard for the public interest that I am answering your invitation to 
be a witness at this time. 

It is my understanding that this committee is making what the 
chairman has described in the public press as a survey of the adminis- 
tration of the Motor Carrier Act and that although the honorable 
committee does not intend to make a comprehensive study of all forms 
of transportation and all types of carriers it feels that it will be per- 
forming a valuable role if it focuses attention on the particular needs 
and problems of small truckers and small shippers and provide a 
forum for their complaints arising from the administration of the 
Motor Carrier Act by the Interstate Commerce Commission. 

I should like to have it clearly understood at the outset that my 
purpose in appearing is not to criticize the work of the Interstate 
Commerce Commission. Having been a member of that Commission, 
I know much about the difficulties under which the Commission labors, 
particularly the almost insurmountable difficulties that arise from the 
caseload that is imposed upon the Commission in its administration 
of the Motor Carrier Act. I would be inclined to the thought that 
many of the so-called complaints of the small motor carriers that 
might have reached the attention of this Commission arise primarily 
out of the inability of the Interstate Commerce Commission, because 
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of its limited appropriations and curtailed staff, to either properly 
administer or enforce the Motor Carrier Act. 

I know that it is a matter of great concern to the honorable mem- 
bers of that Commission that small motor carriers are kept waiting for 
many months, sometimes years, for the disposition of matters that “the “V 
must submit to the Commission. I know that it is a matter of equal 
concern that these same carriers are oftentimes called on to assume the 
burden of expensive litigation in order to protect or to promote their 
operat ing rights. 

I know it to be a fact that a majority of the Commission have sincere 
misgivings about the limited extent to which the Commission is able 
to pursue and prosecute violators of the act whose persistent activities 
work a great hardship on all who come under the regulatory terms 
of the Interstate Commerce Commission Act. 

I know it to be a particular fact that the Commission looks with 
valid concern upon the extent to which various forms of exempt trans- 
portation and various abuses of those operating in the field of private 
transportation are making inroads on the economic welfare of regu- 
lated carriers, particularly as to motor carriers insofar as this honor- 
able committee is here tod: Ly concerned. 

I know of no subjective predilection on the part of any Interstate 
Commerce Commissioner to support or foster or promote any given 

classification of carriers over any other classification. 

The most remarkable thing to me about my service on the Com- 
mission was the observation that the commissioners voted objectively 
on all dockets and frequently exercised judgment in connection with 
particular dockets that was sufficiently at variance with their gen- 
eral voting that it could not be said “Here is a railroad-minded man; 
here is a trucker-minded man; here is a big-carrier-minded man,” 
and so forth. I believe it can be validly asserted that the members of 
the Interstate Commerce Commission are transportation minded and 
that the term “transportation” includes the welfare of the general 
public and of shippers as well as the various types of transportation 
facilities regulated by the Commission. 

Having tossed accolades, if you wish to construe them that way 
to my ex-brethren, which I sincerely believe are justly due, I do wish 
to observe, however, that there is no Commissioner left on the Inter- 
state Commerce Commission who might be said to have grown up with 
the Motor Carrier Act. 

In the last 3 vears an accumulation of more than 200 years of 
commissioner service on the Interstate Commerce Commission have 
been washed away by the retirement and nonreappointment of career 

commissioners, such as Rogers, Patterson, Aitchison, Splawn, 
Aldredge, Lee, Mahaffie, and now Cross. A number of these commis- 
sioners had a great deal to do with the drafting of the Motor Carrier 
Act, the forming of the basic policies relating thereto, and the charting 
of its course of administration. Several of them might conscientious sly 

have been champions of the idea that the regulated motor-c arrier 
industry was in the main composed of small carriers, and that virtu- 
ally 100 percent of the carriers regulated under this act were once at 
least identified as small businesses, and that the administration of the 


act should be designed to preserve to the greatest extent possible this 
status quo. 
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As a matter of fact, the third expression of the Congress relating to 
national transportation policy of Congress was contained in the 1935 
Motor Carrier Act declared it to be— 
the policy of Congress to regulate transportation by motor carriers in such 
manner as to recognize and preserve the inherent advantages of, and foster sound 
economic conditions in, such transportation and among such carriers in the public 
interest; promote adequate, economical, and efficient service by motor carriers, 
and reasonable charges therefor, without unjust discriminations, undue prefer- 
ences or advantages, and unfair or destructive competitive practices ; improve the 
relations between, and coordinate transportation by and regulation of, motor 
carriers and other carriers ; develop and preserve a highway transportation system 
properly adapted to the needs of the commerce of the United States and of the 
national defense. 

I interpolate in my statement that most of these provisions of na- 
tional transportation policy have been read into the prelude of the 1940 
Transportation Act in which the national transportation policy is 
spelled out as it applies to all forms of transportation. 

These were the dates, as I recall, when small business, back in 1935, 
of all kinds had considerable Government support. Today it seems 
to me at least to be an age when big business, whatever that may mean, 
is paramount. 

It is difficult for little business of many kinds to survive. The 
struggle for survival has made it necessary for little business to take 
onas many of the aspects of big business as possible. 

Small trucking companies have great difficulty in doing so because 
as is pointed out in the distinguished chairman’s opening statement, 
they are regulated. 

For instance a small trucking company cannot change a route, add 
a commodity to its list, go beyond a commercial zone, fill up an empty 
backhaul. Neither can a large one for that matter, without Com- 
mission permission. Neither can a large trucking company, but when 
a small one tries to do any of these things, it is faced with a battery of 
protests and lawyers, like me, for instance, representing large com- 
panies who do everything in their power to keep the small company 
from becoming more competitive . This is inevitable in the scheme 
of regulation. 

Small carriers on the other hand can’t afford to oppose all of the 
expansion aspirations of the larger competitors and it therefore re- 
mains many times for the Commission to exercise Judgment based on 
absentee evidence. In an era when our accumulative social and perhaps 
some of our political dispositions lean like trees in the wind toward big 
business, the judgment factor becomes difficult indeed to apply with 
justice to all. 

This must be especially so in any agency that has lost almost its en- 
tire component of judges who have historically and with tenacious in- 
dependence leaned in no direction regardless of what kind of winds 
were blowing. The regulatory arms of Government must never be- 
come just mirrors reflecting the dispositions of the dav. 

Now the Commission recognized early in the administration of the 
Motor Carrier Act, divisions and subdivisions of classified groupings. 

The act itself classified them as common carriers, contract carriers, 
private carriers, brokers, and exempt carriers. 

There were 5 major divisions identified in the early days of motor- 
carrier regulation in addition to these 5 divisions identified as regular 
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route, scheduled service; regular route, nonscheduled service; irregu- 
lar route, radial service ; irregular route, nonradial service ; and local 
cartage service carriers. 

These divisions were in turn grouped into 17 separate commodity 
carriers as follows: 

(1) Carriers of general freight 
(2) Carriers of household goods 
(3) Carriers of heavy machinery 
(4) Carriers of liquid petroleum products 
(5) Carriers of refrigerated liquid products 
(6) Carriers of refrigerated solid products 
(7) Carriers engaged in dump trucking 
(S) Carriers of agricultural commodities 
(9) Carriers of motor vehicles 
(10) Carriers engaged in armored truck service 
(11) Carriers of building materials 
(12) Carriers of films and associated commodities 
(13) Carriers of forest products 
(14) Carriers of mine ores not including coal 
(15) Carriers engaged in retail store delivery service 
(16) Carriers of explosives or dangerous articles 
(17) Carriers of specific commodities, not subgrouped 

All of these carriers as I read the list try and in part lived the his- 
tory of their coming into being might be said originally to have fallen 
in the category of small business. 

Now originally most of the trucklines in this country began with 
the ownership and operation of but one or a few vehicles, and most 
of them were family concerns. Father got the business and drove the 
truck; mother kept the books; and son or son-in-law became a helper. 
There were, of course, exceptions to this generalization for some local 
cartage companies and some venturesome operators who were then 
moving across State lines moving traffic did have sizable organizations, 
but for the most part the units were small, nonstockholding, family 
concerns. They still carry similar surface identities except that many 
of them have in the meantime grown large and influential. 

The vitality and the great necessity of the motor-carrier industry 
as it exists today is in part identified by its having arisen out of these 
family units instead of big sprawling stockholding companies. 

The Commission further classified carriers in terms of their gross 
income. A class 1 carrier of property, for instance, was declared to 
be one that had a gross revenue of $200,000 or more, annually. Class 2 
and class 3 carriers of property were those respectively who grossed 
$100,000 in revenue or who grossed a figure below that amount. By 
the time the Commission got around to assembling data on the num- 
ber of class 1 carriers in 1939, keep j in mind (if my figures supplied 
me are correct) there were 1,153 class 1 carriers of property, regular 
and irregular route carriers listed. This number increased to 1,190 
in 1940, and by 1953 or 1954, it had increased to 2,606, and by 1955 to 
2.836. Keep in mind these are the class 1 carriers. 

The Commission has never had all of the data it could use on the 
class 2 and class 8 carriers. It has had some of it submitted by request 
but it has not had the staff to compile it and the consequence is, as I 
observed when I was there, that we did not know a great deal about 
these so-called smaller carriers. But in 1948 it was ascertained that 
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there were 18,200 such carriers, most of them carriers of property. 
In this listing there were some passenger carriers too. In 1954 this 
number had dropped to 15,710. It is thus apparent that whereas the 
larger carriers—that is, those grossing revenues in excess of $200,000 
a year—have increased in number, the small carriers have decreased. 

‘Tt is difficult to ascertain—and I don’t pretend to sit before you and 
so state—with incontrovertible proof, that there is any relationship be- 
tween these two happenings. 

My personal opinion is that it could be demonstrated that many of 
the smaller carriers have been purchased, taken over by, or merged 
with the large carriers. And by the terms “large” and “small” I do 
not mean to imply that one class of carriers constitutes big business 
and the other small business. These terms in themselves, as I am sure 
the committee will discover, are inadequate to define some of the larger 
carriers—that is, the class 1 carriers that gross in excess of $200,000 a 
year—may be earning net revenues of a fraction of that amount. 

I know one carrier, for instance who, 2 years ago, on a $3 million 
gross realized but a $45,000 net. It is a fact also, that many carriers, 
large and small, from time to time have an operating ratio slip by over 
100 percent so that they are actually operating, so to speak, in the red. 

The more significant thing in my humble opinion insofar as this 
committee is concerned, I venture, is that through the years from 1935, 
a considerable number of the larger carriers have become what might 
be defined, I think, without equivocation, as big business. A goodly 
number of them, for instance, gross more revenue than do some class 1 
railroads and many exceed the revenues of the short-line railroads. 

May I mention, without any implications whatever being conveyed, 
some of the carriers who have grown to very sizable proportions: 
Associated Transport, Consolidated Freightways, Pacific Inter- 
mountain Express Co., Allied Van Lines, Great Southern Trucking 
Co., North American Van Line, the Greyhound System, McLean 
Trucking Co., Roadway Express, Decatur Cartage Co., and there are 
many others. 

Now, how have these and other companies become what might be 
said to be under certain assumed definitions, big business—pretty 
largely by the rendering of superior service and by observing all of 
the best traditions in the scheme of American private enterprise. But 
there is another element of growth in which doubtless this honorable 
committee is interested, and that is the extent to which these companies 
and others like them have displaced, bought out, or in various ways 
subordinated the smaller carriers. 

One of the means by which this has been accomplished is a means 
authorized by the Interstate Commerce Act itself. Under the terms 
of that act, a carrier with the permission of the Interstate Commerce 
Commission, may sell its operating rights and equipment to another 
carrier. QOne carrier may merge with another carrier and a non- 
carrier may, without Commission authorization, purchase and con- 
tinue the operations of a carrier in its corporate identity or otherwise. 
_ There has been a great deal of activity in the section 5 field. That 
is the section of the act under which these mergers are accomplished 
in the last few a For instance, just to glean a few facts from 
the Interstate Commerce Commission records, which I attempted 
to do in a very causal way at least because of limitations on my time 
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in practicing law, the larger carriers have been back to the Commission 
time after time for permission either to extend their operations, to 
acquire temporary operating authorities or to add to their operation 
rights by their purchase and/or merger privileges accorded by the act 
itself. Each time that a carrier comes back to the Commission to have 
an adjustment made in its operating authority, a new subnumber is 
assigned to the docket. As indicative of the trend in this direction, 
1 offer for your consideration the following docket numbers and the 
latest subnumbers associated therewith. These items were gleaned 
at random from the Commission’s reports, and meant to be nothing 
more than a sample. 

MC-95540 (Sub-No. 268 TA), Watkins M Lines Inc. 

MC—110420 (Sub-No. 102 TA), Quality Milk Service. 

MC-10761 (Sub-No. 57), Transamerica Freight Lines. 

MC—103880 (Sub-No. 141 TA), Producers Transport. 

MC—12487 (Sub-No. 299), Consolidated Freightways, Inc., the sec- 
ond biggest carrier in the country. 

MC-107515 (Sub-No. 177), Refrigerated Transport Co. 

MC-107403 (Sub-No. 208), E. Brook Matlack. 

MC-107496 (Sub-No. 58), Ruan Transport Corp., Des Moines, 
Iowa. 

MC—102567 (Sub-No. 42), E. Gibbon, Bossier City, La. 

MC—31389 (Sub-No. 40), McLeane Trucking Co. 

MC-3566 (Sub-No. 34), General Exp Ways Inc. (formerly Keeshin 
Motor Lines). 

Tam sure that if you examined the coming before the Commission 
of a lot of the small carriers, you would find no such large number of 
appearances. 

Now by way of translating these recordings, it is apparent that Con- 
solidated Freightways, that is really a great fine company, I don’t 
want any implications whatever to be drawn from the testimony, for 
instance, has been back to the Commission 299 times for various ad- 
justmen ts in its operating authorities. By some terms of measure- 
ment this company may now be said to be the largest trucking com- 
pany in the country. 

Now, I am unable today to prove this point, but I think it can be 
pretty ‘well safely asserted that there has been a pretty accelerated 
trend toward mergers, consolidations, and purchases of the small car- 
riers by the larger ones during the last few years, and particularly 
during the past 2 years. 

A representative of the great Pacific Intermountain Express Co. 
declared last week in Boston before the Society of Security Analysts 
that: 

The year 1955 has been the most active year for trucking mergers in the his- 
tory of the trucking industry. There are a number of reasons. One is the vital 
statistics of truckline owners. 

The industry got going about 30 years ago. Many companies have attained 
stature in it by plowing back earnings and without public financing. A typical 
man who once had 1 truck is now the head of a $5 million or $10 million business. 
He is now 30 years older. He has no son to succeed him, or perhaps he has been 
too busy running his truckline to make a trucker out of his son. There is no 
quoted market on his stock. If he dies in harness, the inheritance tax ap 
praisers will take an optimistic view of the value of his business. Where will 
his widow get the money to pay them? He is ripe for a sellout, while he is still 
here to do the trading, and before the going-concern value of his business can 
deteriorate from lack of competent management. 
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The merger climate is favorable down in Washington, much more favorable 
than when we got slapped down on our Keeshin acquisition application 5 years 

FO. 
oe The resistance is less. Most of the expanding trucklines have decided that 
it is an unnecessary waste of time and money to oppose a competitor's merger 
application if the competitor will also get the idea And many of the railroads 
have come to the conclusion that it would be better to have a few strong law- 
abiding trucklines to compete with, than to cope with the ICC’s financial inability 
to keep 2,000 little ones in line. 

Questioned as to the present attitude of the ICC toward the truck- 
ing industry and its future, this representative said he had already 
mentioned that “the merger climate is more favorable than it was a 
few years ago.” He added that— 
in all my contacts with the Commissioners and Commission personnel, and 
these contacts have been numerous, I have never found them anything but 
friendly, cooperative, and helpful * * * 

The fact that I quote this individual does not mean that I agree with 
him. As a matter of fact, I guess it can be said that once pie isely 
the opposite is true, in view of the dissent that I registered while a 
member of the Interstate Commerce Commission in the famous P. I. 
E. Keeshin case a few years ago, I venture to read that dissent into 
this statement in order to sharpen the issue and make compelling com- 
ment thereon. 

There was an attempt in that case by the Pacific Intermountain 
Express to purchase the then bankrupt Keeshin Trucking System, the 
operating rights of which fanned out throughout the Northeastern 
part of the United States east of Chicago. The majority of the Com- 
mission failed to find the merger consistent with the pub lic interest, 
largely because a considerable number of interline carriers operating 
east of Chicago who had theretofore received the benefits of the inter- 
lining of PIE traffic to destinations east of Ohio would have lost that 
business if PIE had succeeded in obtaining operating rights all the 
way to the east coast. In other words, a considerable number of 
smaller carriers would have been hurt. I ventured the following 
expression in that case, in pi a concurring expression : 





I am also disturbed by the implied effect of applicant’s proposal upon certain 
well-developed American concepts, which I conceive to be in the public interest, 
relating to so-called antitrust policies and to considerations relating to the pres- 
ervation of small businesses. 

The unification of some of the transportation facilities of this country doubt- 
lessly would be in the public interest, but here we have the possibility of one of 
the Nation’s largest and most powerful motor carriers diluting the traffic, of a 
number of smaller carriers in the East which presently interchange traffic, and 
of said applicant become so powerful in its own right as a transcontinental 
carrier as to affect the structure of transportation generally in the area it would 
serve. Our endorsement of this possibility would imply that we favor, as a 
matter of policy, the establishment of competing carriers with the same broad 
territorial scope of operation. Here again, it could be argued that we would 
be venturing into fields uncharted by present legislation. 

Until these basic considerations of policy are determined, I should hesitate to 
view favorably such proposals as the applicant’s, however progressive they may 
otherwise be. 


Now, there have been no mergers or consolidations since that case 
was decided that would allow the creation of a transcontinental truck 
system so far as I know, no merger, at least, that would allow it in 


one fell swoop. But a new technique has developed among the car- 
riers interested in acquiring systematized operating rights—and here 
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again I make no implications as to the virtues or vices of such sys- 
tematizing—and that is, to acquire such rights on a piecemeal basis, ‘by 
picking up a carrier here, merging one there, getting an extension of 
operating rights here, acquiring an alternate route there, and taking 
any other steps that will enable the stretching fingers of rights to reach 
out even further in the direction desired. 

I am told, for instance, that one large carrier that used to terminate 
in Chicago now has acquired rights “that will take the carrier into 
Cincinnati (all the way from the west coast), and that its ambitions 
are to acquire additional rights that will enable the carrier to reach 
from coast to coast in its services. Iam informed that another carrier 
encircles the United States from Boston to somewhere in Texas, and 
and that if the future is favorable, this carrier aspires to get to the 
Pacific coast in that direction. I am of the certain impression that a 
number of other large carriers in this country have similar inclinations 
and aspirations. 

Some informed prognosticators of the future of the motor-carrier 
industry in this country foresee the eventual formation of about 200 
common-carrier trucking systems and the elimination of most of the 
present 2,600 individual motor carriers in the carrier field. 

[ certainly envision a strong trend in that direction. The extent 
to which the trend is being encouraged or discouraged by the admin- 

istration of the Interstate Commerce Act, particular rly section 5 there- 
of, can only be determined by an exhaustive and objective analysis of 
the reports and orders. I shall be surprised, however, if my personal 
evaluation of the trend is not borne out thereby. 

Now, this trend is not altogether a recent one. It had its genesis 
in the now famous case of McLean Trucking Co. v. the United States. 
In that case, the United States Supreme Court, speaking through Mr. 
Justice Rutledge—and I am perhaps presuming upon your time and 
good nature to quote this, but this is basic, because it will indicate to 
the committee on the record why the Commission has to act as it 
sometimes does. Mr. Justice Rutledge put the imprimatur of the 
Court on the authority of the ICC in that case to allow eight truck- 
ing companies to merge and become a great system. Let me read 
briefly, 2 or 3 excerpts from the Court’s decision: 


As a result of the proposed merger of these eight big trucking companies— 


a gentleman who preceded me on the witness stand spoke about two 
of them—McLean and one other—I forget which it was. 


* * * Associated will be the largest single motor carrier in the United States, 
at least in terms of its estimated revenues, and no other single motor carrier 
will compete with it throughout its service area. Nevertheless, after careful 
consideration and on evidence clearly sufficient to sustain it, the Commission 
found that on completion of the merger, “there would remain ample competitive 
motor carrier service throughout the territory involved,” and that, in addition, 
that one or more rail carriers would offer sufficient competition to associate at 
all principal points. It also found that would result in improved service. 

The chief attack on the order is that the Commission improperly construed 
the standards by which Congress intended it to determine the propriety of a con- 
solidation, and the burden of this complaint is that it did so “by failing to con- 
sider and give due weight to the antitrust and other laws of the United States.” 

This argument seems to be that the merger, notwithstanding the Commis- 
sion’s approval, violates the Sherman Antitrust. Hence, the Commission is 
without power to approve the merger. This presupposes that Congress did not 
intend by enacting the specific exemption of 511 to give the Commission leeway 
to approve any merger, but for the exemption and the Commission's approval, 
would run afoul of the antitrust laws. 
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In other words, the Commission’s authority is not ‘exclusive and plenary,” 
as the section declares, within the boundaries set by the Interstate Commerce 
Act. 


That isthe argument. This is what the Court said: 


Whatever may be the case with respect either to other kinds of transactions 
by or among other carriers, there can be little doubt that the Commission is 
not to measure proposals for all rail or motor consolidations by the standards 
of the antitrust laws. Congress authorized such consolidations because it recog- 
nized that in some circumstances they were appropriate for effectuation of the 
national transportation policy. It was informed that this policy would be fur- 
thered by “encouraging organization of stronger units” in the motor-carrier indus- 
try and in authorizing those consolidations, it did not import the general policies 
of the antitrust laws as a measure of their permissibility. 

Congress, however, neither has made the antitrust laws wholly inapplicable 
to the transportation industry, nor has authorized the Commission, in passing 
on a proposed merger, to ignore their policy. Congress recognized that the 
process of consolidating motor carriers would result in some dimunition of com- 
petition and might result in the creation of monopolies. To jrevent the latter 
effect, and to make certain that the former was permitted only with appropriate 
limits to further the national transportation policy, it placed in the Commission 
power to control such developments. 

In short, the Commission must estimate the scope and appraise the effect of 
the curtailment of competition which will result from the proposed consolida- 
tion, and consider them along with the advantages of improved services, safer 
operation, lower costs, and so forth, to determine whether the consolidation 
will assist in effectuating the overall transportation policy. 

We cannot say that the Commission measured the public interest by standards 
vther than those Congress provided, or that its findings do not comply with the 
requirements of the act. 


There was a vigorous dissent filed in this case. Just a word or two 
from it. Mr. Justice Douglas wrote it. 

Mr. Srcurs. Excuse me, Mr. Knudson, but we do have several other 
witnesses, and I wonder if, with the chairman’s permission, we might 
put the opinion and the dissent in the record, so that we might speed 
up. We have people flying in from all over the country. 

Mr. Knupson. I’m sure you have. You didn’t put any limitation 
on my time, and I didn’t know what you wanted. 

The Cuarrman. I think it would be well to put the opinion and the 
dissenting opinion in2 

Mr. Knupson. These opinions are basic to any consideration of the 
whole matter. 

Senator Humrpnrey. Was there just one dissent to that case ? 

Mr. Knupson. Mr. Justice Black joined, and Mr. Justice Murphy 
just noted a dissent, as I recall. 

Now, in closing, may I revert to a particular circumstance that dem- 
onstrates a difficulty toa small carrier. It frequently becomes neces- 
sary or desirable for a motor carrier to seek an alternate route. 

He must, unless for stated emergencies, stay on that route. The 
highway may be 10 or 100 miles longer between points A and B than 
that which a competitor operates over. Or there may be a weak bridge 
on the highway which the carrier wishes to avoid because he can’t 
load his truck as heavily as his competitor on the other route. 

Before a carrier can be authorized, under present Commission 
formula, to operate over an alternate route, he must prove that (1) he 
is operating presently over a practical and feasible route between the 
termini, (2) and this is the important part, that he is an effective 


2 See exhibit 1, p. 24. 
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competitor with the carriers operating between the termini over the 
direct routes, and that he is transporting a substantial amount of traffic, 
and (3) that the competitive situation will remain unchanged if the 
alternate route sought is granted. 

Now, in a recent " decision, just to show you that the Commission— 
or at least a minority of the Commission—is conscious of the plight 
of the small carrier in this field, the minority, speaking through Com- 
missioner Elliott, said this—in a case in which the Commission had 
refused to grant an alternate route—this is the Guy Spaulding case: 

In short, this formula assures the large carriers that they will be granted 
alternate routes, and it just as surely assures the small carrier that he will not 
be granted alternate routes. I am, of course, opposed to any such test, even 
though it may have been used since 1935. Instead of preventing a monopoly, 
it helps to establish one, and once created, it becomes a case for the perpetuation 
of the monopoly. It encourages the large competitors to seek more equal and 
more convenient routes consistent with the national transportation policy, but in 
the same breath, it tells the small operator he must continue to operate, if he 
ean, over his present route, no matter how wasteful and inconvenient that may be. 

The present proceeding presents a glaring example of the fallacy of such a test. 

I mention this particular set of circumstances only to show—and 
others could be mentioned—that consideration is given from time to 
time to the plight of the small carrier within the four walls of the 
Interstate Commerce Commission. Specifically, and generally speak- 
ing, I think it is always given in a way. 

Now, just one thing in closing. 

Mr. Srcurs. Are you going to leave that alternate route topic right 
how ; 

Mr. Knupson. Yes, I am. 

Mr. Sruuts. If I might aska question on that point, Mr. Chairman— 
there is the so-called Bingaman case, in which you have filed a petition 
with the Commission asking for reconsider: ation, because the Commis- 
sion refused the Bingaman Transit Co. an alternate route. In your 
petition, you said the Commission’s doctrine was wrong, and that only 
the minority seemed to be concerned with the rights of the small car- 
rier, vis-a-vis the larger competitor. I got the impression from the 
quote you read from the Spaulding case just now that only a minority 
of the Commission in your view gives some consideration to this. 

Mr. Kxvupson. That is right. I am not here to tr ‘Y any case pending 
before the Commission. I will fight for my client’s rights before the 
Commission, not before this committee.’ 

Mr. Srvurs. I hope I didn’t embarrass you, but since every carrier 
does have something before the Commission, almost all the time, it 
would be very difficult for us to get any trucker who is not involved in 
some matters before the Commission. I think you will agree with that. 

They are either in as an applicant or as an intervenor or protestant, 
almost a hundred days of the year, so it would be very difficult to get 
such a carrier. 

Mr. Knvpson. Iam sure I appreciate that point. But I don’t think 
any trucker has a reason to fear the Commission if he wants to appear 
and testify before this committee. 

Now, just in closing, if I may, I was Defense Transport Administra- 
tor for some 5 vears. I know how important tr ansportation is to this 
country. I know we can’t survive in this country in a national emer- 





* See appendix 2, p. 361, for petition in the Bingaman case. 
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gency without a well-rounded, thoroughly integrated, coordinated 
system. I wouldn’t like to see anything happen in this country that 
would depreciate the greatness of the system as it now exists. I would 
urge that it become even stronger and greater and bigger. We need 
small carriers in this country. They perform a very valid service in 
many communities and in many ways. They are just as much a part of 
the transportation system as the larger carriers, and in many places 
are performing services that the large carriers either cannot perform, 
or do not want to perform. 

So to the extent that you have in mind keeping them in the picture 
vf the national transportation system, I could wholly endorse the 
activities of this splendid committee. 

The CHarrman. Thank you, Mr. Knudson. 

Senator Humpnrey. I want to ask one question about this McLean 
Trucking case. Has there been any other decision from the court 
that would in anyway embrace the principles enunciated in the dis- 
sent? While you were talking a moment ago, I rather impolitely, I 
admit, looked at some of Justice Douglas’ dissent, and I didn’t see the 
dissent in this particular volume of Justice Black. But I notice, as you 
pointed out, that Mr. Justice Murphy concurred in the dissent. 

Sometimes, in court cases, once the dissent has been laid down, the 
dissenting opinion does become the prevailing opinion. I wonder if 
there have been any further cases where the principles enunciated in 
the dissent have been firmly established in any case as a majority 
decision ¢ 

Mr. Knvupson. I would answer “No.” And then I would qualify it 
in this way, Senator Humphrey, that there have been a number of 
cases that have focused attention on the transportation policy, and 
that have directed the Commission, after a fashion, to observe the 
policy in a manner that would approximate what Justice Douglas 
was trying to accomplish in his dissent in that case. 

Now, further than that, I wouldn’t be able to go without examining 
the cases. 

Senator Humpnrey. The point that Justice Douglas tried to make 
is that the public interest, as used in section 5, embraces the antitrust 
laws. At least, this is a weighting factor. Also, the whole idea of 
free enterprise and competitive enterprise should be given greater 
weight, in his view, than that which was given by the majority. And 
I am just wondering whether or not in subsequent cases, we have any 
documentation here that indicates that that opinion, or the principles 
of the dissenting views, were more fully stated than the majority 
views in cases that may not be as inclusive and embracive as this one. 

Mr. Knupson. I still stick tomy answer. The answer is “No,” but 
I believe that your staff, upon analysis of the cases relating to the 
national transportation policy, would be able to show the committee 
that this policy has had greater endorsement by the courts in the last 
10 years than it did back in the days before the McLean case. 

Senator Humpurey. Am I correctly informed that the Attorney 
General’s Committee on the Study of the Antitrust Laws embraced 
or endorsed the Douglas dissent, the principles of the Douglas dissent ? 

Mr. Apams. Yes. 

Senator Humrnrey. I thought it was a good idea to get this point 
pinned down. 
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Mr. Apams. I think it is clear from the Attorney General’s report 
that the principles of the Douglas dissent in the McLean case were 
endorsed. 

Senator Humpnrey. My point was this, Mr. Knudson: That the 
study of the constitutional law and Supreme Court cases—you will 
find in a period in American history that a dissenting opinion at that 
time being a minority opinion, a decade or generation later, or less 
than that, in some cases, becomes a majority opinion. In effect, the 
court overrules, although it doesn’t do it technically, states a new 
ruling of the principles which, though once a dissent, later became a 
ma jority view. 

Mr. Knupson. That was a concurring expression I mentioned in 
the Keeshin case, but I don’t think it could be said that the Interstate 
Commerce Commission is under any different mandate from the 
Supreme Court than were laid down in the McLean case vis-a-vis the 
antitrust statutes. But I do think the Supreme Court, and other 
Federal courts have declared meanwhile that the United States must 
pay greater attention to the national transportation policy with the 
inherent advantages being spelled out since the McLean case. 

Senator Humpnrey. That is the point I wanted to round out in this 
record. We find so often, when a court has had a chance to review a 
series of cases, it will more clearly define as controlling, or at least as 
majority, the principles laid down in dissent, and you feel that this 
has happened in the subsequent years and days since the McLean case? 

Mr. Knupson. I feel that it has; yes, sir. 

The Cuamman. Any further questions, Mr. Stults? 

Mr. Sruuts. No. 

The Cuarrman. Mr. Adams? 

Mr. Apams. No. 

The Cnarmman. Mr. Odom? 

Mr. Ovom. No. 

The Cuarrman. Mr. Coover? 

Mr. Coover. No. 

The Cuairman. Thank you, Mr. Knudson, for the very able presen- 
tation you have given us. 

(The opinion and dissent, referred to in Mr. Knudson’s presenta- 
tion, are as follows:) 

EXxHIsiT 1 


McLean TRUCKING Co. v. UNITED StaTEs, 321 U. S. 67 (1944) 


Mr. Justice RUTLEDGE delivered the opinion of the Court. 

. Section 5 (2) makes lawful a consolidation of the sort here attempted 
only if the Commission authorizes it. The Commission is empowered to authorize 
and approve a consolidation either as applied for or as qualified by such terms 
and conditions as it deems “just and reasonable”, if it finds that the merger 
“will be consistent with the public interest”. §5 (2) (b). In passing upon a pro- 
posed consolidation the Commission is required to “give weight to the following 
considerations, among others: (1) The effect of the proposed transaction upon 
adequate transportation service to the public: ... (3) The total fixed charges 
resulting from the proposed transaction: and (4) The interest of the carrier 
employees affected”. §5 (2) (c). The foregoing provisions supply the general 
statutory standards for guiding the Commission’s judgment; and within their 
broad limits, its authority is “exclusive and plenary”. § 5 (11). 

However, in two particulars, pe ane especially to the issues concerning anti- 
trust policy and railroad affiliation, § 5 lays down more explicit commands. One 
is a specific exemption of carriers and individuals participating in an approved 
merger “from the operation of the antitrust laws and of all other restraints, 
limitations, and prohibitions of law, Federal, State, or municipal, insofar as may 
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be necessary to enable them to carry into effect the transactions so approved, and 
to hold, maintain, and operate any properties and exercise any control or fran- 
chises acquired through such transaction.” §5 (11). The other provides the 
standards to be applied in cases of affiliation of a motor carrier with a railroad, 
Where a railroad or “any person which is controlled by such a carrier, or affili- 
ated therewith” is an applicant in a consolidation proceeding, the Commission 
cannot approve the merger “unless it finds that the transaction proposed will be 
consistent with the public interest and will enable such carrier to use service by 
motor vehicle to public advantage in its operations and will not unduly restrain 
competition”. §5 (2) (b). In the light of these controlling statutory provisions 
the issues must be stated more sharply for proper perspective of what is at 
stake. 

[The opinion then rejects the contention that the Commission has no power 
to approve a merger which would violate the antitrust laws, in view of the 
express exemption in § 5 (11) of the Interstate Commerce Act.] 

The argument in its full sweep therefore must be rejected. But, taken for 
Jess than that, it poses a problem of accommodation of the Transportation Act 
and the antitrust legislation, to which we now turn, In doing so we note that 
the former is the later in time and constitutes not only a more recent but a more 
specifie expression of policy. 

To secure the continuous, close and informed supervision which enforcement 
of legislative mandates frequently requires, Congress has vested expert admin- 
istrative bodies such as the Interstate Commerce Commission with broad discre- 
tion and has charged them with the duty to execute stated and specific statutory 
policies. That delegation does not necessarily include either the duty or the 
authority to execute numerous other laws. Thus here, the Commission has no 
power to enforce the Sherman Act as such. It cannot decide definitely whether 
the transaction contemplated constitutes a restraint of trade or an attempt to 
monopolize which is forbidden by that Act. The Commission’s task is to enforce 
the Interstate Commerce Act and other legislation which deals specifically with 
transportation facilities and problems. That legislation constitutes the imme- 
diate frame of reference within which fhe Commission operates ; and the policies 
expressed in it must be the basic determinants of its action. 

But in executing those policies the Commission may be faced with overlapping 
and at times inconsistent policies embodied in other legislation enacted at differ- 
ent times and with different problems in view. When this is true, it cannot 
without more ignore the latter. The precise adjustments which it must make, 
however, will vary from instance to instance depending on the extent to which 
Congress indicates a desire to have those policies leavened or implemented in 
the enforcement of the various specific provisions of the legislation with which 
the Commission is primarily and directly concerned. Cf. National Broadcasting 
Co., Inc., v. United States, 319 U. 8S. 190, 68 S. Ct. 997, 87 L. Ed. 1344; New York 
Central Securities Corp. v. United States, 287 U. S. 12, 53, S. Ct. 45, 77 L. Ed. 138. 

The national transportation policy is the product of a long history of trial and 
error by Congress in attempting to regulate the nation’s transportation facilities 
beginning with the Interstate Commerce Act of 1887. For present purposes it 
is not necessary to trace the history of those attempts in detail other than to 
note that the Transportation Act of 1920 marked a sharp change in the policies 
and objectives embodied in those efforts. ‘Therefore, the effort of Congress 
had been directed mainly to the prevention of abuses; particularly those arising 
from excessive or discriminatory rates”; and emphasis on the preservation of 
free competition among carriers was part of that effort. The Act of 1920 added 
“a new and important object to previous interstate commerce legislation.’ It 
sought “affirmatively to build up a system of railways prepared to handle prompt- 
ly all the interstate traffic of the country.” Dayton-Goose Creek R. Co. v. 
United States, 263 U. S. 456, 478, 44 S. Ct. 169, 172, 68 L. Ed. 388, 33 A. L. R. 472; 
Texas & P. R. Co. v. Gulf C. & S. F. R. Co., 270 U. S. 266, 277, 46 S. Ct. 263, 266, 
70 L. Ed. 578. And in administering it, the Commission was to be guided pri- 
marily by consideration for “adequacy of transportation service, . .. its essen- 
tial conditions of economy and efficiency, and ... appropriate provision and 
best use of transportation facilities . . ..”. New York Central Securities Corp. 
v. United States, 287 U. S. 12, 25, 53 S. Ct. 45, 48, 77 L. Ed. 138. 

Since that initial effort at reshaping regulation of railroads to “insure... 
adequate transportation service,’ Congress has extended federal regulation in 
connection with other forms of transportation and has elaborated more fully 
the objectives to be achieved by its legislation. In 1935 it enacted a compre- 
hensive scheme of regulation for motor carriers, designed to result in “a system 
of coordinated transportation for the Nation which will supply the most efficient 
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means of transport and furnish service as cheaply as is consistent with fair treat- 
ment of labor and with earnings which will support adequate credit and the 
ability to expand as need develops and to take advantage of all improvements in 
the art.” The policy which was to guide the Commission in administering that 
Act was fully stated and has since been absorbed into the equally full state- 
ment of the National Transportation Policy. That policy, which is the Com- 
mission’s guide to “the public interest,” cf. New York Central Securities Corp. v. 
United States, 287 U. 8. 12, 53 8. Ct. 45, 77 L. Ed. 138; State of Texas v. United 
States, 292 U. S. 522, 54 S. Ct. 819, 78 L. Ed. 1402, demands that all modes of 
transportation subject to the provisions of the Interstate Commerce Act be so 
regulated as to “recoguize and preserve the inherent advantages of each; to pro- 
mote safe, adequate, economical, and efficient service and foster sound economic 
conditions in transportation and among the several carriers; to encourage the 
establishment and maintenance of reasonable charges for transportation services, 
without unjust discriminations, undue preferences or advantages, or unfair de- 
structive competitive practices; ... all to the end of developing, coordinating, 
and preserving a national transportation system by water, highway, and rail, 
as Well as other means, adequate to meet the needs of the commerce of the United 
States, of the Postal Service, and of the national defense.” 54 Stat. 899, 49 
U.S.C. A. note preceding section 1. 

The history of the development of the special national transportation policy 
suggests, quite apart from the explicit provision of Section 5 (11), that the 
policies of the anti-trust laws determine “the public interest” in railroad regula- 
tion only in a qualified way. And the altered emphasis in railroad legislation 
on achieving an adequate, efficient, and economical system of transportation 
through close supervision of business operations and practices rather than 
through heavy reliance on the enforcement of free competition in various phases 
of the business, cf. New York Central Securities Corp. v. United States, 287 U. S. 
12, 53 S. Ct. 45, 77 L. Ed. 188, has its counterpart in motor carrier policy. The 
premises of motor carrier regulation posit some curtailment of free and unre- 
strained competition.“ The origins and legislative history of the Motor Carrier 
Act adequately disclose that in it Congress recognized there may be occasions 
when “competition between carriers may result in harm to the public, as well as 
in benefit; and that when a [carrier] inflicts injury upon its rival, it may be the 
public which ultimately bears the loss.” Cf. Texas & P. R. Co. v. Gulf C. & S, F. 
R. Co., 270 U. S. 266, 277, 46 8S. Ct. 263, 266, 70 L. Ed. 578. 

Whatever may be the case with respect either to other kinds of transactions 
by or among carriers” or to consolidations of different types of carriers * 
there can be little doubt that the Commission is not to measure proposals for all- 





“No motor carrier can operate in interstate commerce without a certificate of public 
convenience and necessity, 49 U. S. C. § 306, 49 U. S. C. A. § 306, 49 Stat. 551, 52 Stat. 

238, 54 Stat. 923. Compare Monograph No. 21, Temporary National Economic Committee, 
76th Cong., 3rd Sess., 268. 

The Reports of the Coordinator of Transportation (Sen. Doc. No. 152, 73d Cong., 2d 
Sess.; H. Doc. 89, 74th Cong., Ist Sess.) on which the Act is in large measure based (79 
Cong. Rec. 12207; Sen. Rep. No. 482, 74th Cong., 1st Sess.; H. R. Rep. No. 1645, 74th 
Cong., Ist Sess.) disclose graphically that among the evils with which the motor carrier 
industry was afflicted and which would be cured by the Act was unrestrained competition. 
It was anticipated that the Act would confer benefits on the industry ‘“‘by promoting a 
more orderly conduct of the business, lessening irresponsible competition and undue inter- 
nal strife, encouraging the organization of stronger units, call otherwise enabling the 
industry to put itself on a sounder and more generally profitable basis.” H. Doc. 89, 
74th Cong., Ist Sess. (1934) 127. [Court's footnote 17.] 

Even after the major shift in policy reflected in the Transportation Act of 1920, 

Congress left it abundantly clear that the preservation of competition and the elimination 
of monopolistic practices in many phases of the transportation industry was a desideratum. 
See e. g., 15 U. S. C. §§ 13, 14, 18-21, 15 U. S. C. A. i 13, 14, 18-21; 38 Stat. 730 et seq., 
48 Stat. 1102, 49 Stat. 1526-1528 ; In re New York, N. H. & H. R. Co., 31 I. C. C. 32, 61; 
Five Per Cent Case, 31 I. C. C. 351, 413, 414; and Section 5 (1) of the Interstate Com- 
merece Act, 41 Stat. 480, 481, 54 Stat. 905; and compare Chesapeake & Ohio R. Co. v. 
United States, 283 U. S. 35, 51_S. Ct. 337, 75 L. Ed. 824. [Court’s footnote 20.] 
_ Cf. 49 U.S. C. $5 (14)-(16), 49 U. S. C. A. § 5 (14-16), 37 Stat. 566, 41 Stat. 482, 
54 Stat. 909. In connection with the consolidation of rail and motor carriers Congress 
was explicit on the subject of competition in its mandate to the Commission. Fearful of 
the dangerous potentialities which such coordination might create (see 79 Cong. Rec. 
5654-5655, 12206, 12222-12225) Congress prescribed more rigorous requirements for that 
process than for simple motor carrier consolidations. For the latter approval may be 
granted if the Commission finds the transaction “consistent with the public interest.” 
For a rail carrier to consolidate with a motor carrier, Commission approval requires a 
finding that the transaction will “be consistent, with the public interest and will enable 
such carrier to use service by motor vehicle to public advantage in its operations and will 
not unduly restrain competition.” Compare the language of Section 213 (a) of the Motor 
Carrier Act of 1935, 49 Stat. 555, 556, 52 Stat. 1239, (and cf. 86 Cong. Rec. 11546) with 
that of Section 5 of the Transportation Act of 1940. [Court's footnote 21.] 
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rail or all-motor consolidations by the standards of the anti-trust laws. Con- 
gress authorized such consolidations because it recognized that in some circum- 
stances they were appropriate for effectuation of the national transportation 
policy. It was informed that this policy would be furthered by “encouraging the 
organization of stronger units” in the motor-carrier industry. And in authoriz- 
ing those consolidations it did not import the general policies of the anti-trust 
laws aS a measure of their permissibility. It in terms relieved participants in 
appropriate mergers from the requirements of those laws. Section 5 (11). In 
doing so, it presumably took into account the fact that the business affected is 
subject to strict regulation and supervision, particularly with respect to rates 
charged the public—an effective safeguard against the evils attending monopoly, 
at which the Sherman Act is directed. Against this background, no other in- 
ference is possible but that, as a factor in determining the propriety of motor- 
carrier consolidations the preservation of competition among carriers, although 
still a value, is significant chiefly as it aids in the attainment of the objectives 
of the national transportation policy. 

Therefore, the Commission is not bound, as appellants urge, to accede to the 
policies of the anti-trust laws so completely that only where “inadequate” trans- 
portation facilities are sought to be made “adequate” by consolidation can their 
dictates be overborne by “the public interest.’ That view, in effect, would re- 
quire the Commission to permit only those consolidations which would not offend 
the anti-trust laws. As has been said, this would render meaningless the ex- 
emption relieving the participants in a properly approved merger of the require- 
ments of those laws, and would ignore the fact that the Motor Carrier Act is 
to be administered with an eye to affirmatively improving transportation facili- 
ties, not merely to preserving existing arrangements or competitive practices. 
Compare Dayton-Goose Creek R. Co. v. United States, supra; The New England 
Divisions Case, supra. 

Congress however neither has made the anti-trust laws wholly inapplicable 
to the transportation industry nor has authorized the Commission in passing 
on a proposed merger to ignore their policy. Congress recognized that the 
process of consolidating motor carriers would result in some diminution of 
competion and might result in the creation of monopolies. To prevent the 
latter effect and to make certain that the former was permitted only where 
appropriate to further the national transportation policy, it placed in the Com- 
mission power to control such developments. The national transportation policy 
requires the Commission to “promote ... economical ... service and foster 
sound economic conditions in transportation and among the several carriers: 
to encourage the establishment and maintenance of reasonable charges for 
transportation services, without unjust discriminations [or] undue _ prefer- 
ences or advantages...’ The preservation of independent and competing 
motor carriers unquestionably has bearing on the achievement of those ends. 
Hence, the fact that the carriers participating in a properly authorized con- 
solidation may obtain immunity from prosecution under the anti-trust laws 
in no sense relieves the Commission of its duty, as an administrative matter, 
to consider the effect of the merger on competitors and on the general com- 
petitive situation in the industry in the light of the objectives of the national 
transportation policy. 

In short, the Commission must estimate the scope and appraise the effects 
of the curtailment of competition which will result from the proposed consoli- 
dation and consider them along with the advantages of improved service, safer 
operation, lower costs, etc., to determine whether the consolidation will assist 
in effectuating the over-all transportation policy. Resolving these considera- 
tions is a complex task which requires extensive facilities, expert judgment 
and considerable knowledge of the transportation industry. Congress left that 

task to the Commission “to the end that the wisdom and experience of that 
Commission may be used not only in connection with this form of transpor- 
tation, but in its coordination of all other forms.” 79th Cong. Ree 12207. 
“The wisdom and experience of that commission,” not of the courts, must 
determine whether the proposed consolidation is “consistent with the pub- 
public interest.” Cf. Interstate Commerce Commission vy. THinois Central R. 
Co., 215 U. S. 452, 30 S. Ct. 155, 54 L. Ed. 280; Pennsylvania Co. v. United 
States, 236 U. S. 351, 35 S. Ct. 370, 59 L. Ed. 616: United States v. Chicago 
Heights Trucking Co., 310 U. S. 344, 60 S. Ct. 931, 84 L. Ed. 1248: Purcell v. 
United States, 315 U. S. 381, 62 S. Ct. 709. 86 L. Ed. 910. If the Commission 
did not exceed the statutory limits within which Congress confined its dis- 


70383—56——3 











28 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


cretion and its findings are adequate and supported by evidence, it is not our 
function to upset its order. f 

The Commission found, as has been noted, that the proposed consolidation 
would result in improved transportation service, greater efficiency of operation 
and substantial operating economies, The higher load factor on trucks, reduc- 
tion in the number of trucks used and the mileage traversed would lead to more 
efficient use of equipment and save motor fuel. Terminal facilities would be 
consolidated and used more effectively, through movement of freight would re- 
duce costs and in a multitude of other ways the stability and safety of the 
service rendered would be enhanced. The Commission also considered the extent 
to which competition among the merging carriers would be diminished, the ef- 
fects of the consolidation on competing carriers and the consequences for trans- 
portation service and motor carrier operations in general in the areas affected. 
It found that in each of the areas served by the present components of the 
merger there are from 44 to more than 100 Class I carriers, many of which were 
regular route common carriers of general commodities, comparable in size—inso- 
far as size is disclosed by operating revenues—to some of the participants in 
the consolidation. Between the principal points in each of the areas served 
substantial competition by independent Class I carriers now exists, While none 
of these carriers operates a through service over the entire area to be served 
by Associated, the Commission found that rail carrier service competes at all 
the principal points to be served by Associated, and that contract carriers also 
offer competition. 

The Commission determined, on the basis of facts appearing in the record and 
its experience with other consolidations, that it was not likely that Associated’s 
size and competitive advantages would enable it to control the price and charac- 
ter of interchange traffic, to drain off substantial amounts of shippers’ business 
or in other ways to smother the competition of other motor carriers. It con- 
cluded that ample competition would remain and, weighing all the factors, that 
the consolidation was “consistent with the public interest.” 

Necessarily in its inquiry the Commission had to speculate to some extent as 
to the future consequences and effects of a present consolidation. But it based 
its judgment on available facts as to present operations and business practices 
and past experience with transportation operations and analogous transactions. 

We cannot say that the Commission measured “the public interest’ by 
standards other than those Congress provided or that its findings do not comply 
with the requirements of the Act. The material findings are supported by 
evidence; and while a more meticulous regard for its function might have 
impelled the Commission to accede to the Anti-Trust Division’s request for 
certain information from other shippers bearing on the question of competition, 
we do not think its failure to do so requires, on the record, that its conclusions 
be overturned. 

Appellants also attack the propriety of the Commission’s conclusion that As- 
sociated is not, and would not be, on consummation of the consolidation, 
“affiliated” with any railroad. Whatever might have been the case if Arrow 
had been included in the merger, a different question is presented by the orders 
now under review. 

Section 5 (2) provides: “That if... any person which is controlled by 
such a [rail] carrier, or affiliated therewith within the meaning of paragraph 
(6), is an applicant in the case of any such proposed transaction involving a 
motor carrier, the Commission shall not enter such an order unless it finds 
that the transaction proposed will be consistent with the public interest and 
will enable such carrier to use service by motor vehicle to public advantage 
in its operations and will not unduly restrain competition.” 

Section 5 (6) provides: “For the purposes of this section a person shall be 
held to be affiliated with a carrier if, by reason of the relationship of such 
person to such carrier (whether by reason of the method of, or circumstances 
surrounding organization or operation, or whether established through com- 
mon directors, officers, or stockholders, a voting trust or trusts, a holding or 
investment company or companies, or any other direct or indirect means), it 
is reasonable to believe that the affairs of any carrier of which control may 
be acquired by such person will be managed in the interest of such other 
carrier.” 

The only relevant evidence now pointing toward affiliation of the applicant 
with rail carriers are the facts that Kuhn, Loeb and Company indirectly owns 
9,000 shares of Associated’s common stock, has one representative among the 
nine directors of Associated, has investment banking connections with competing 
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c rail carriers, and is represented on the boards of directors of other railroads. 
For present purposes we may assume that by virtue of those connections the rail 
a carriers’ interests will be the banking house’s interests in directing the affairs of 
a Associated. But aside from the proportionately small (9,000 out of 1,000,000 
e common shares) stock ownership and the place on the board of directors, the 
e F Commission found no connection—either in the origins of the present proposal 
oc. 6hU*€ or in personnel, financing or otherwise—between Kuhn, Loeb and Company and 
. the rail carriers on the one hand and Associated on the other. This contrasts 
e sharply with the circumstances in Transport Co., 36 M. C. C. 61, where a much 
tc larger merger of eastern motor carrier operators, sought to be consummated 
. & with at least the assistance of Kuhn, Loeb and Company was denied approval by 
p- e the Commission. And in the present merger others, not associated, so far as 
1. &§ this record shows, with Kuhn, Loeb and Company or rail carriers would have 
e H substantial blocks of stock. We cannot find anything arbitrary or unreasonable 
re.60OUdrE in the conclusion that the consolidation as finally authorized will not result in 
O- ; Associated’s being affiliated with a carrier by rail.” It may be added that under 
in ¥ the Commission’s order in this case the relatively close holdings which will 
d & emerge from the consolidation cannot be altered without the Commission’s ap- 
ne proval. And it is the consolidation as approved which is exempted from the 
ad operation of the anti-trust laws and the prohibition against trail affiliation with- 
ll out approval. Any future change which may bring the consolidation into clash 
so with either prohibition may be considered when it arises. 
Accordingly the judgment is affirmed. 
E Mr. Justice DouGias, with whom Mr. JUSTICE BLACK concurs, dissenting. 
ice I think that the Commission misconceived its authority under the merger and 
SS consolidation provisions of the Act. I agree that the Commission is not to 
n- measure motor vehicle consolidations by the standards of the anti-trust acts. 
at Such a construction would make largely meaningless, as the opinion of the Court 
demonstrates, the power of the Commission under § 5 (11) to relieve participants 
as in mergers or consolidations from the requirements of those acts. But I think 
ed a proper construction of the Act requires the Commission to give greater weight 
C8 to the principles of competition than it apparently has done here. 
ns. I agree that the standard of the “public interest” which governs mergers and 
by consolidations under § 5 embraces the national transportation policy contained in 
oly the Act.... 
br But I am of the opinion that the concept of the “public interest” as used in 
ive § 5 also embraces the anti-trust laws. Those laws extend to carriers as well as 
for to other enterprises. But for the approval of the Commission the present con- 
on, solidation would run afoul of the Sherman Act. United States v. Southern 
ons Pacific Co., 259 U. S. 214, 42 S. Ct. 496, 66 L. Ed. 907. And the Clayton Act 
(which makes specific references to common carriers) by § 11 expressly entrusts 
As- the Commission with the authority of enforcement of its provisions “where 
on, applicable to common carriers.’ 38 Stat. 734, 15 U. S. C. § 21,15 U. S.C. A. 
OW § 21. Those laws still stand. We thus have a long standing policy of Congress 
ers to subject these common carriers to the anti-trust laws. And we should remem- 
ber that, so far as motor vehicles are concerned, we are dealing with transporta- 
by tion units whose rights of way—the highways of the country—have been fur- 
aph nished by the public. These considerations indicate to me that while the power 
ga of Congress to authorize the Commission to lift the ban of the anti-trust laws in 
ads favor of common carriers is clear (New York Central Securities Corp. v. United 
and States, 287 U. S. 12, 25, 26, 53 S. Ct. 45, 48, 77 L. Ed. 138), administrative authority 
age to replace the competitive system with a cartel should be strictly construed. I 
would read § 5 of the Transportation Act so as to make for the greatest possible 
1 he accommodation between the principles of competition and the national trans- 
uch portation policy. The occasions for the exercise of the administrative au- 
sien thority to grant exemptions from the anti-trust laws should be closely confined 
some. to those where the transportation need is clear. 
z or If it were the opinion of the Commission that the policy of the Transportation 
y. it Act would be thwarted unless a particular type of merger or consolidation were 


permitted, I have no doubt that it would be authorized to lift the ban of the: 
anti-trust laws. But unless such necessity or need were shown I do not think 
the anti-trust laws should be made to give way. Congress did not give the 





On the issue of affiliation, see A. ©. Allyn ¢ Co.—Control; Transcontinental Bua 
System, Inc., MC-F-3504, I. C. C. 1918, commented on in 96 U. of Pa. L. Rev. 724 (1948), 
where 40% control and two out of 9 directors were held insufficient. 
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Commission carte blanche authority to substitute a cartel for a competitive sys- 
tem. It may so act only when that step “will be consistent with the public 
interest.” §5 (2) (b). But since the “public interest” includes the principles 
of free enterprise, which have long distinguished our economy, I can hardly 
believe that Congress intended them to be swept aside unless they were in 
fact obstacles to the realization of the national transportation policy. But so 
far as we know from the present record that policy may be as readily achieved on 
a competitive basis as through the present type of consolidation. At least such 
a powerful combination of competitors as is presently projected is not shown 
to be necessary for that purpose. In this case the hand of the promoter seems 
more apparent than a transportation need. 

For these reasons I would resolve the ambiguities of the Act in favor of the 
maintenance of free enterprise. If that is too niggardly an interpretation of 
the Act, Congress can rectify it. But if the Commission is allowed to take the 
other view, a pattern of consolidation will have been approved which will allow 
the cartel rather than the competitive system to dominate this field. History 
shows that it is next to impossible to turn back the clock once such a trend gets 
under way. 

But there is another phase of the case which in my view requires a reversal 
of the judgment below. The Commission has allowed the investment banker 
of railroad companies to be represented on the board of the motor vehicle 
company. It did so after a finding that it was not “resonable to believe that the 
affairs of applicant would be managed in the interest of any railroad” and there- 
fore that the motor vehicle company would not be affiliated with any railroad 
within the meaning of the Act. §5(5) (a), (6). But though we assume there 
was no such affiliation, I agree with Commissioner Patterson that that is not 
the end of the matter. The question still remains whether it is “consistent with 
the public interest” to allow such a banker’s nexus between the two competitors. 
I cannot believe that Congress intended the Commission to treat such a matter 
as inconsequential. The whole history of finance urges caution when one invest- 
ment banker stakes out his claim to two competing companies. Experience shows 
that when one gains a seat at his competitor’s table, it is the beginning of the 
end of competition. A new zone of influence has been created. Its efficacy turns 
not on the amount of stock ownership but on a host of subtle and imponderable 
considerations. Such an intertwined relationship has been “the root of many 
evils” (Brandeis, Other People’s Money, p. 51) and so demonstrably inimical to 
the “public interest” in the past as not to be disregarded today. 

I agree that if § 5 were read as the Court reads it, the order of the Commission 
should be affirmed. But since the Commission took a view of the law which in my 
opinion was erroneous, I would reverse the judgment below so that the case 
might be returned to the Commission for reconsideration of the application 
under the proper construction of § 5. 


The Cuarrman. Mr. James Levitus and Mr. Don Tucker, accom- 
panying him. 

Would you come up, please? 

Would you identify yourself for the reporter, and then proceed in 
your own way ? 


STATEMENT OF JAMES LEVITUS, NATIONWIDE CARRIERS, INC., 
ST. PAUL, MINN., ACCOMPANIED BY DON TUCKER, ASSISTANT 
TRAFFIC MANAGER, LAND 0’ LAKES CREAMERY, MINNEAPOLIS, 
MINN. 


Mr. Levirvs. I am James Levitus, secretary-treasurer, Nationwide 
Carriers, Inc., St. Paul, Minn. 

The Cuarrman. Is Mr. Earl Oren to be with your group, or is he 
appearing separately ? 

Mr. Levrrus. He will appear separately. 

Sitting on my left is Mr. Don Tucker, assistant traffic manager of 
Land 0’ Lakes Creamery, Inc., of Minneapolis. 

Senator Humpurey. I want to welcome you, Mr. Tucker. 
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Mr. Levirus. On behalf of both of us, I want to thank the com- 
mittee for letting us come here and air our problems. 

The company I am with is a comparateivly new company, only hav- 
ing been in business 5 years, and a relatively small company. We are 
engaged principally in carrying agricultural exempt commodities 
throughout the country for the majority of our time. 

Mr. Tucker asked us if we could make application for authority 
to transport certain processed commodities of his into Texas. We 
applied for that authority on June 9, before the ICC, on Docket No. 
MC 114789. The hearing was held on the afternoon of November 

2, 1954, and a decision was rendered by the Interstate Commerce 
Commission on November 2, 1955. 

We sought authority solely for the right to act as a contract carrier 
for one single shipper, namely, Land O'Lakes Creamery. They were 
a Minnesota dairy operation, representing nearly 2,000 other dairies. 
They had a special need for the transportation of their products 
into this Texas market, which they hadn’t been in before, and for 
which they hadn’t been able to get required service from any other 
carrier. Their shipment was different in that it involved the need 
for speed and special handling of dairy products. There was no 
available through service such as they required at the time. 

Only common carriers were offering any service at all. No single 
truckline or railroad offered through service from Minnesota to 
Texas. The common carriers authorized were limited to the number 
of pickups they could make. 

All carriers, now authorized, must interchange their cargo either 
at Chicago, St. Louis, or Kansas City. Most of them interchange at 
Chicago, which is over 400 miles further than the most direct route. 
No single one could service all the different points they asked for. 
No common carrier was willing to carry this cargo in spite of numer- 
ous requests by Mr. Tucker. No shipments of this kind had been 
made by any of the existing carriers. We offered to perform the 
service they required because we had performed it on exempt com- 
modities in the past, and some of the nonexempt commodities through 
a lease arrangement. The shipper found the service satisfactory and 
desired it. 

At our hearings, we were opposed by railroads and common car- 
riers, mostly those operating between Illinois and Minnesota. The 
application was denied by the Interstate Commerce Commission on 
the ground that no public need exists. That is briefly it. 

The Cuarrman. Mr. Tucker, are you giving a statement ? 

Mr. Tucxer. I wish to. 

The CuHarrMan. Go ahead, sir. 

Mr. Tucker. My name is Donald Tucker. I am assistant traffic 
manager of Land O’Lakes Creamery, 2215 Kennedy Street, Minne- 
apolis, Minn. 

I have been authorized by our traffic manager, Mr. F. P. Donohoe, 
to represent the Land O’Lakes Creamery at this hearing. 

Now the Land O’Lakes Creamery is in Minnesota, a Minnesota 
organization incorporated under the Minnesota cooperative laws, 
originated in 1922 with a group of farmers associated with Mr. John 
Brant, who were determined to produce and distribute to the Amer- 
ican people a fine dairy product. 
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In the ensuing years they have proven his philosophy to be cor- 
rect. We have grown to distribution of our dairy products in about 
35 of the 48 States, with a gross of approximately $150 million per 
year; which represents, of course, a great deal of income, Govern- 
ment taxes, in all the States where we do business. 

Now, we have three quite important factors in the dairy business, 
Due to the fact that the profit from the processor or handler to the 
distributor and retailer is very small, transportation is of vital impor- 
tance to us. 

It is our job in the traffic department, of course, to seek out and 
maintain and to supervise the most efficient and practical and eco- 
nomical transportation for the distribution of our products. Now, 
through the years, we have been very successful in maintaining a very 
high standard of transportation, both by rail and, since the motor 
carriers have come into being, in all of the States east of the Ohio 
River, and some in the Midwest, by truck. 

Now, in December, I believe, of 1953, the board of directors made 
a decision that we were going to open up a district branch in the city 
of Houston, Tex. It became my job as assistant traffic manager and 
analyst as far as costs of transportation are concerned, to analyze the 
cost of distribution which is the first factor we have to consider before 
we can take our product to market. 

Because of the margin of profit, it is a very important factor that 
we do not go beyond our limit in the margin of profit and pay it all 
out in transportation costs. 

In my research during the following weeks, I contacted personally 
and by phone several of the common carriers who have terminals in 
St. Paul, Minn., and have common carrier authority with connecting 
lines into the State of Texas; there being no one carrier operating 
from Minnesota to Texas on a common-carrier basis—that is, a high- 
way carrier. 

My analysis showed from the research I was required to do on a 
distribution in Texas, which we would have to maintain, would cover 
about 15 or 20 towns in the State of Texas, including Houston, and 
there was no common carrier who could offer an efficient, suitable trans- 
portation, which we require for our dairy products. In other words, 
we expect and desire a through movement—not a transfer of our lading 
from one vehicle to another, or rehandling in traffic. It deteriorates 
the quality of the product, and slows the transportation down. In 
this day and age, the housewife is very conscious of quality and of 
dated merchandise, and, as you are probably well aware, the eggs are 
dated, and they have a date on quality butter. 

So it is a very important factor that we make this transit as fast 
and efficiently as possible, and with the least number of handlings in 
traffic. The result was, from my analysis here, that no common car- 
rier offered this service. One of them came to me with a program 
which was not effective, for the simple reason that they couldn’t 
originate the lading or the commodities from points and places in 
Minnesota and Wisconsin which we roc Toe They couldn’t fully 
guarantee the handling of the merchandise on a refrigerated unit— 


what we call insulated trailers and Thermo-king units to all the | 


distributing centers in the State of Texas. 
Now, the fact that we were opening a new branch in Houston—con- 
templated opening a new branch-—made it necessary to do a lot of 
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research in the sales promotion field, and we had no way of knowing 
what the volume would be. We couldn’t tell whether we were going 
to make a success of it, or not. We had no way of knowing. We 
had to take our product to the people in Texas, which we feel is the 
finest in the world, and see if they wouldn’t pay for it. 

Well, the result was that after several weeks of communication 
with these people, no service was offered. The board of directors 
had set a date of March to open up the branch. Our salesman was 
delegated to that branch, and he was moved there. We were in busi- 
ness, with no transportation suitable to our products. TI called on 
Mr. Cy Levitus, ate was associated with Nationwide, to help me 
out with our problem, and we worked on it for quite some time, and 
we agreed that a leasing arrangement was the best under the situation. 

So the attorneys drew up the lease and it was presented to the dis- 
trict director of the Interstate Commerce Commission at Minneapolis, 
and although he didn’t put his stamp of approval in writing on the 
case, it passed his requirements. So we opened up that operation by 
leasing the equipment from Nationwide Carriers, Inc. We carried 
on that leasing arrangement with the intermediate trucking ship- 
ments from Minneapolis and New Richland, Minn., and Albert Lee, 
to such towns in Texas as Sherman, Tyler, Mount Pleasant, Palestine, 
Longview, La Grange, Temple, Austin, Waco, San Antonio Beau- 
mont, Galveston, Corpus Christi, and Houston. 

We had a very successful relationship, both from a service point of 
view and from a cost point of view. It was quite satisfactory with 
the management, the arrangement I had made with them, and pre- 
sumably the leasing arrangement had passed approval and was 
perfectly legal. 

However, we found through our own experience that we were 
slightly in violation of the leasing law, leasing, according to the Inter- 
state Commerce Commission. So we mutually agreed between the 
Nationwide, Inc. and Land O’Lakes Creamery, to cancel our lease, 
which made it necessary to dissolve that transportation program and 
made it necessary for us to go into the private trucking business. 

Now, it is a well-known fact that Land O’Lakes Creamery has been 
in the trucking business for quite some time through necessity, both 
in Minnesota and Wisconsin, due to the Inland Dairy Creameries, 
which are not located on railroads, and which railroads since have 
been dismantled and discontinued. 

So the advent of that termination of service made it necessary for 
us to go into the trucking business primarily for a service to the 
farmer patrons, and through that service, we would bring the farm 
products which were produced, to our concentration centers in Duluth 
and Minneapolis, and make the necessary grading and processing for 
redistribution. 

However, this—after we were in business in Houston, Tex., nat- 
urally we had our backs to the wall so we had to continue on and have 
continued on with the private trucking. We have, at the present time 
a lease with another carrier which we ultimately use with our own 
vehicles. But the cost is prohibitive for the simple reason that we 
have no products to come back, so our cost of operations is quite high, 
as you might realize. 

Now, the fact that—— 
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The Cuairman. Which one is prohibitive, the operation of your own 
vehicles, or the private contract ‘ 

Mr. Tucker. The private operation is equally expensive as the 
lease, because it is the same cost. 

The CHairman. Does this apply to both of you, that you have to 
come back empty ¢ 

Mr. Tucker. Yes. We have some procurement material which we 
can order ourselves, so to provide us with adequate transportation, 
we have to deadhead back. We do not carry back competitive prod- 
ucts which some other carriers do. 

For the simple fact that Land O'Lakes is a free-enterprise gifted 
from our forefathers, we naturally produce a very fine product, and it 
is through effort in our sales department to go into distribution when 
we do not have distribution and open up new fields. It is a natural 
expansion. The American people are entitled to our good products, 
and the patrons and owners are entitled to a good return. 

Well, the fact that we are restricted under this application does not 
allow us to expand sufficiently as we might see fit in that area, due to the 
high cost, because it is only commonsense that it costs more to operate 
this vehicle the way we have to rather than to do it with a contract 
carrier. The contract would call for a definite cost, and we would 
know from that what our cost is going to be. When we operate our 
own vehicles, we don’t know what it would be. We just do it for 
service now, because we are open for service in that area. 

The CHatrmMan. You have to carry on the operation or else call it 
off ¢ 

Mr. Tucker. It is a given thought that you have to do that. But 
the board of directors don’t see fit that we should have spent several 
thousand dollars in sales campaigns and promotion campaigns in TV 
and radio, as we do, and forsake all that because we don’t have 
transportation. So, to continue that we have this private operation 
and this other operation which is legal, because we run it in both 
directions. 

The CHarrMan. But the point is that you do not feel that the Inter- 
state Commerce Commission has allowed a proper and appropriate 
transportation facility for the orderly distribution of your product. 
In other words, from your standpoint, the need is there. 

Mr. Tucker. Let me state here, in my 13 years with the Land 
O’Lakes Co. I have never had a quarret with the Railroad Warehouse 
Commission or with the Interstate Commerce Commission in their 
opinions, law, interpretation, and so forth. But I do feel that from 
my point of view, as a matter of distribution down there, that the 
examiner was in error in declining this application, in restrictng us— 
in other words, putting up a barrier where we could not promote sale 
of our product. 

I know the two Senators from our State and Mr. Benson are very 
happy to have people go out and sell butter rather than sell it to the 
Commodity Credit Corporation or for use as foreign relief. It is a 
wonderful thing, this foreign relief, but I think the American people 
should be permitted to buy that product, rather than put it on a tax- 
payers’ burden. 

Now, my interest here in this particular case, my reason for being 
here, is that I think we are going to attempt to have—or at least I 
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have been advised—to have a reconsideration of this application. I 
think it justifies some inv estigation, and I think it justifies some con- 
sideration from the small carriers’ standpoint, and from the stand- 
point of small business. 

We are small, considering large business in the United States, al- 
though we are one of the largest distributors of dairy products. 

I think we should be permitted to go into an area where we are per- 
mitted to go to the expense of sales promotion; we should be allowed 
to use the | type of transportation hie | is tailormade and suited to 
our needs and by a carrier who has proven they are willing to do it and 
proved their suitability. 

Land O’Lakes is a very creditable organization, and it stands to 
reason we wouldn’t go into anything where we didn’t think the carrier 
was perfectly reliable. 

The CHARMAN. Yes, sir. 

Mr. Tucker. I feel as though Land O’Lakes should be represented 
in Texas and all its fine products the same as it is in Washington and 
Baltimore or Philadelphia, or any place else in the United States. 

I think with a little further study of this thing, if the examiner 
would restudy it, and the Commissioner would restudy it, I think from 
the testimony I offered at the first hearing, they w ould certainly see 
that we are restricted due to the fact of the limited amount of trans- 
portation, 

Now, I submitted a request to four carriers who were intervenors in 
this matter on January 25, 1955. I stated my case which I had already 
related on the witness stand, and there were about 15 carriers, both 
trucks and rail, who according to their testimony, had every piece of 
equipment and all types of service to offer me for "this distribution of 
this product, the way we wanted it and the way we needed it. 
Subsequent to that hearing not one carrier came to me and offered 
me the service. Soon January 2 25, 1955, I submitted a request to four 
of the intervenors who have terminals in Minneapolis and St. Paul 
and serve that territory through Kansas City and St. Louis, outlining 
my needs of transportation. Three of them replied. I have s: amples 
of the replies here. The fourth hesitated to reply for some reason I 
don’t know; maybe they weren’t interested in the business. 

Being a traffic manager, it isn’t a habit of the traffic manager to go 
out and ask carriers to do business. These carriers are continuously 
soliciting me for business on the lines they service, east of Chicago, 
and so on. Not one of them came forward with a good concrete 
plan 
The Cuarrman. When you solicited, you got replies? . 

Mr. Tucker. The replies I had from the three carriers were favor- 
able to a certain point, but they couldn’t give good service either to 
the point of destination or in the areas I wanted. 

The Cuartrman. In other words, the service they were able to give 
was not adequate. 

Mr. Tucker. That is right. That is why I would like to see consid- 
eration of that decision. 

The Caarman. Thank you very much, Mr. Tucker, and both you 
gentlemen. 

Senator Humpnrey. Mr. Levitus, does your service that you could 
offer to Land O’Lakes vary greatly from that of common-carrier serv- 
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ice, and if so, in what way? 
more precise. 

Mr. Levirus. Yes, sir; it does, because there is Ro common carrier 
that has a right to go directly from Minneapolis to Texas. 

Senator Humpnrey. What is the delay point, or what form of 
inconvenience or jeopardy to the products does this transfer cause or 
result in? 

Mr. Levirvs. It involves picking it up in Minnesota, and before 
we pick it up, it involves many pickups which most common carriers 
aren't authorized to do by the Interstate Commerce Commission. 
‘They can only take it either to Kansas City or Chicago. 

Senator Humpurey. Then it has to be changed ? 

Mr. Levirus. Yes, sir. 

Senator Humpnrey. Then there is a possibility that at these change 
points there is sufficient delay in a perishable commodity that would 
result in some deterioration of the product, or at least injury to 
quality ? 

Mr. Levrrus. I wouldn’t say it would deteriorate the product so 
much as it would the market fluctuations on these products. A day 
or two delay in arrival could make a difference as far as market decline 
could go. In some cases, when you have to open up a trailer load, 
you have to heat up a product that should be kept refrigerated. It 
would deteriorate the quality. They are perishable. 

Senator Humpnrey. The common carriers would have a direct line 
to St. Louis or Kansas City. Are those the furthest terminal points? 

Mr. Levirus. According to my information. Then they would have 
to make arrangements with some other carrier to take it down to 
Oklahoma or Texas, and then have some other carrier to get it down 
to these small towns. 

Senator Humpurey. Would a line then be equipped to make the 
dropofts, or the pickups, that would be necessary for the service of 
the number of outlets or distribution points that have been mentioned 
here ? 

Mr. Levrrvs. I am not that familiar with the carriers down there. 
I think Mr. Tucker could probably answer that better than I could. 

Senator Humepnrey. Is that a problem? Even if you got as far 
as Oklahoma City or Tulsa, and then were able to pick up on an inter- 
change, trucking service on into Houston, would that same trucking 
service be available for continuity or continuation of service due to 
the number of outlets or distribution points that yould would want 
to leave your product ¢ 

Mr. Tucker. Are you asking me the question ? 

Senator Humpurey. Either one of you. 

Mr. Tucker. That is my problem. The reason I illustrated the 
number of towns is for that simple reason. Due to the newness of 
the sales organization down there, we don’t have enough volume sales 
directly in Houston to completely fill a truck, which is required of the 
tariff regulations in order to maintain your cost. The result there 
being that we would have to make multiple deliveries down there. To 
fill out the trailer we would take additional orders. We have had 
as much as 9 deliveries from 1 truck, from as many as 6 or 7 different 
towns. 

Now, my survey showed that for instance, Dallas, Tex., is served 
by a carrier directly out of Kansas City. But Tyler, Tex., is served 
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by the third carrier which would interrupt the continuity of the ship- 
ment, make it necessary to transfer from the seeond carrier to a third 
carrier. 

The same thing would apply to La Grange or Temple. Suppose 
| had some products going to Waco, southwest of Dallas, and some 
to Tyler, which is southeast. Then the rest of the load going to 
another point in Texas, you have three carriers involved carrying 
dairy products, which is unfeasible as far as we are concerned. 8 
couldn’t be in the market. 

Senator Humpurey. In other words, the regulations as you see 
them, as laid down by the Interstate Commerce Commission, seriously 
jeopardize the ability of Land O’Lakes to make a successful market 
and whittle in the Texas area. 

Mr. Tucker. I want to correct you on this. The regulations set 
forth by the Interstate Commerce Commission have given these car- 
riers authority to operate as common carriers in this territory. They 
are legitimate operations. What the decision that the examiner of the 
Interstate Commerce Commission made does greatly interfere with 
the distribution of our products on a fanned-out distribution arrange- 
ment, which we have illustrated here, due to the fact that no one car- 
rier can do all the jobs from any one vehicle. 

Naturally, time is an element, the fluctuation of market, deteriora- 
tion of products. I don’t know if you are familiar with the egg busi- 
ness, but the eggs are graded by the age and the air pocket in the middle. 
The larger the air pocket, the lower the grade. As they sit in a 
warehouse, the air sac grows larger and the value goes down. So does 
the market price. 

Senator Humpurey. That was the intent of my question; namely, 
that under the present circumstances as you seek to open a new market 
where you do not have, in some instances, adequately developed busi- 
ness to use a full load on a earrier for one stop, that you do find it 
difficult to develop this market under the order of the examiner. Is 
that correct ? 

Mr. Tucker. That is exactly right. 

Senator Humpurey. And it may very well impede you or literally 
prevent you from ever developing that market unless you are able to 
get the kind of service that will permit you to at least explore and 
to progress in this area in terms of your commodities. 

Mr. Tucker. That is true. My testimony at the hearing would 

show that when such volume to these different points grew to a capacity 
load, and the load and the service could be performed by common 
carriers as they now exist, that automatically would become part of 
their base, the same as it is now by rail. We have a certain amount 
of the business going down by wil wham is a primary 1 destination, 
or maybe 2, but the railroads can’t perform this kind of service on 
perishable goods for the same reason that they don’t have the distribu- 
tion. The service is too slow. 
_ But I did indicate in my testimony the fact that, when the volume 
increases to such a point that there will be individual loads to these 
points, then the business will be available to the common carriers if 
they can provide the service and the necessary equipment to do it. 

Senator Humpnrey. Your request was not one of an exclusive 
nature of the Nationwide Co., but a request to permit you to get a 
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start with a service that was suitable for an initial operation in a 
new market area. 

Mr. Tucker. That is correct. 

Under the contract our intentions were to continue with the Nation- 
wide contract, naturally, because there would be a certain amount of 
deviation from the common-carrier service which we have explained 
here, that they never would be able to do. Our distribution down 
there varies from day to day and from week to week. 

The fact that merchants today operate on small inventories makes 
it necessary to make distribution at frequent intervals. 

Naturally, we might go over 1 place 1 week and another place 
another week. You can’t confine it to a common carrier service, but 
with the contract we would set up with Nationwide, it would be to 
provide us with service from points and places as designated in Minne- 
sota and Wisconsin to points and places in Texas at our convenience 
and at a cost agreed upon by the two parties. 

Mr. Levirus. May I just state that at the time of the hearing, the 
examiner made his recommendations, and he recommended that the 
authority be denied. We took exception to his recommendations, and 
the Interst: ate Commerce Commission rendered their decision on No- 
vember 2, that it also be denied. So it actually has been excepted to 
and denied again. 

Senator Humpurey. And denial was on the basis of no public need ? 

Mr. Levirus. That is right. They say no public need exists. 

Senator Humpurey. What is the definition, as you understand it, 
of public need ? 

Mr. Levrrvs. I would say if you can help a customer open up a 
new sales field in his organization, you are helping not only your 
customer but the American public also. They seem t@ feel that that 
isn’t right. 

Senator Humpurey. That might be particularly true now in the 
instance of agricultural commodities. 

Mr. Levirus. That is right. 

Senator Humpurey. Have you ever consulted with the Agriculture 
Department as to whether or not they are interested in adequate trans- 
portation of agricultural commodities from a natural point to a point 
of consumption ? 

Mr. Levirvs. No, I haven't. 

Senator Humpnrey. I think this might be a place where the Agri- 
culture Department would evince a token interest, at least, and I might 
suggest a large interest. 

Mr. Tucker. I would like to read paragraph 5 of page 5, NC114589. 
That was issued January 13, by Secretary Laird of the Interstate Com- 
merce Commission. 

The Cratrrman. Mr. Tucker, excuse me just moment. I want to 
apologize, but I have to leave because I have an appointment at 12 :30, 
but Senator Humphrey will remain. 

Mr. Tucker. Just as an indication of the associations possession of 
both truck and rail, who were the deniers of this, I will read the 
following: 

The Railroad Association and the Chicago Northwestern Railway, the St. Paul 
Railway, oppose the application. They contend that by direct one-line haul, or 


through interchange, they serve the territory involved, and in general reach most 
of the points affected in the original territory and all points in the destination 
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territory. It is their position that they can furnish reasonably adequate service, 
that the service and facilities will meet shippers’ needs and that the proposed 
service will not be in the public interest. 

The Chicago Northwestern Railroad, nor the Chicago, Milwaukee 
St. Paul, & Pacific, do not serve the State of ‘Texas directly. Conse- 
quently, their assertions here are not correct. 

Senator Humpurey. Well, we will incorporate that in the record, 
that part which you so desire. | 

Mr. Opom. Could we get just briefly how many private or common 
carriers or carriers of any type, are involved in this shipment from 
Wisconsin and Minnesota by Land O’Lakes¢ How many companies 
does the company have to contract with to get the shipment from your 
part of the country to Texas ¢ 

Mr. Tucker. Did you say contact or contract ‘ 

Mr. Ovom. Contract. 

Mr. Tucker. Well, we have our own drivers, from the origin in 
Minnesota and Wisconsin to the destination in Texas. We alternate 
that with our own equipment as a private carrier. 

Mr. Ovom. Is your equipment in Texas? 

Mr. Tucker. In Minnesota. We are involved in a lease with one 
private owner. 

Mr. Forsyrur. What was the date of the hearing you had? The 
first hearing ¢ 

Mr. Levirus. The application was filed June 9, 1954. The hearing 
was held on the afternoon of November 12, 1954. 

Mr. Forsyrus. Have Mr. Tucker’s needs substantially changed to- 
day, as compared to what they were on that particular day’ Are they 
substantially the same today ¢ 

Mr. Leviius. Yes, they are. 

Mr. Forsyrue. Were they made known to the hearing examiner and 
to the other carriers who were present and objected to the application ‘ 
Mr. Levirus. Yes, sir, they were. It isa matter of record. 

Mr. Forsyrne. Those carriers were of the opinion they could suf- 
iently meet his needs with the operations they had at that time? 
Mr. Levirus. Yes, sir. 

Mr. Forsyrue. Your needs are the same today ? 

Mr. Tucker. They have expanded. 

Mr. Levirus. May I say the common carriers were represented by 
the Motor Carriers’ Conference, which they employed to attend all 
these hearings and intervene. 

Senator Humpurey. Thank you very much, Mr, Levitus, and Mr. 
Tucker. 

Mr. Tucker. Thank you, Senator. 

Senator Humpurey. Mr. Earl Oren will be the next witness. 
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STATEMENT OF EARL OREN, PRESIDENT AND GENERAL MANAGER, 
DART TRANSIT CO., ST. PAUL, MINN. 


Senator Humpnrey. Will you state your name and your occupation. 

Mr. Oren. Earl Oren, I am president and general manager of the 
Dart Transit Co. of St. Paul, Minn., which is a contract carrier and 
has been in business over 20 years and was in business prior to the 
Motor Carrier Act, and we provided evidence to that effect. 
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I have been the president and general manager of the company in 
excess of 20 years and before the Motor Carrier Act. I shall attempt 
to show that the Interstate Commerce Commission, due to its rules 
and regulations, interpretations, modifications, lengthy and costly 
hearings, and delayed hearings, delayed opinions, have caused us to be 
placed in such a position that we no longer can service our customers 
with any kind of a reasonable basis and not adequately. 

As a result, they have gone to private carriers and we are just not 
in the picture. At about 1935, when the Motor Carrier Act came into 
effect we were notified by the Director of the Interstate Commerce 
Commission that. we would be compelled to make application for 
authority based on ‘our previous operations. Our operations were 
very extensive, having performed every type of service. We were 
operating as a contractor in some instances, common carrier in others, 
and we had even operated where the Interstate Commerce Commis- 
sion could have held as brokers. 

We proceeded to make the application and I did so without legal 
help. We were not able to spend a lot of money and we anticipated 
quite a bit of work in doing this. We hadn’t maintained all the 
records that might have been expected. The law hadn’t required 
nor did we anticipate all this. So we proceeded to make a very broad 
application, 1 for common, 1 for contract, and 1 for brokers. And 
over the territory which was serviced prior to the Motor Carrier Act 
of 1935. 

The first thing that came up was that the Motor Carrier Act or the 
Commission by its rules and regulations required that we could only 
serve as 1 of the 3—contract carrier or common carrier and not a 
dual operation. So we were told we would have to relinquish what- 
ever we had in the other 2 categories and that only 1 piece of authority 
would be granted. This was the beginning of our limitations so far as 
our previous operations were concerned. 

We had extensive hearings before the Commission in St. Paul, 
and it was finally concluded that we should furnish all the evidence 
and submit it and that the Commission then would issue a proposal 
to us based on what would be reasonable in their opinion, and we 
finally had a proposal of an authority issued to us which we were 
told that we could accept or reject and if we rejected it we would be 
subject to extensive hearings. 

So we decided that rather than go to the expense and more delayed 
time—this proposal was issued in 1939 and we decided that it would 
be better to accept the order as a contract carrier. We were told 
that after once being given this order, that the Commission, nor no 
one else would add to or detract from it without our consent. We 
thought that was a fairly good assurance because that left us open to 
extend or broaden our authority as time might go on. 

This was all new to us and I had done so without legal assistance, 
so I accepted the order in 1939. It was not an order, however, until 
it was issued in 1942, February 7, under MC77055, to operate as a 
contract carrier for specified commodities between specific points with 
no compensation for return, except as specifically authorized. I have 
that permit here if you would like to see it. Mr. Loevinger has that. 
We felt that the authority, of course, was very narrow. It specified 


for contract carriers, limited commodities, interpretations, modifica- 
tions, and classifications. 
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However, in 1939 when we had this application proposed to us 
under grandfather rights, we listed a large list of commodities within 
a minimum schedule and from 1939 until the order was issued, this 
list of articles was on file and had been served and had been accepted 
by the Interstate Commerce Commission and we felt when accepting 
the order that we would be permitted to haul those commodities which 
we had listed within our minimum schedule. 

It wasn’t until about 1945—in the war years no one did much busi- 
ness, we couldn’t get trucks or drivers—we proceeded however, from 
1942 on to develop a little business. Then in 1945 I decided we would 
attempt to develop our business. I proceeded to obtain some con- 
tracts. I proceeded to do pretty well in getting a little business and 
I was able to get some equipment and some drivers. 

I no sooner got started, after I put myself considerably in debt ac- 
quiring considerable equipment, before the Interstate Commerce Com- 
mission started to have a difference of opinion with us with reference 
to what our permit permitted us todo. They started to write threat- 
ening letters to my customers and my shippers telling them that they 
were in violation, I was in violation; threatening serious penalities 
if they continued to use us. 

We then started having conferences with the district director in 
Minneapolis, insisting that our authority was intended to be broader 
than some of their interpretations. They didn’t seem to take too 
much objection to our contentions, but they said that something 
must be done; we must get this thing settled and we don’t just know 
how we are going to do it but we have to get the thing settled. 

In the meantime, they were writing these letters and among those 
were one to American Can, one to Skippy Peanut Butter. Why should 
these shippers leave us? Why should they be jeopardized? They 
weren’t so to that extent. So we lost about 75 percent of our business. 
The result was that we were almost put to the wall. Through very 
unusual fortunate circumstances I was able to borrow some money 
and I managed to stay in business. 

The American Can was one of the letters that was written to us 
and to them. The American Can handles tinplate from the various 
shippers of steel in the city of Chicago to their plant in St. Paul. 
And it is very well known that 97 percent of all the tinplate they 
use goes into the manufacture of tin cans which in turn is used and is 
purchased by the packinghouses in their products. 

A little part of it was milk cans. However, we had authority on 
dairy products equipment materials and supplies from Chicago to 
St. Paul. That was the beginning, of course, of our troubles. So we 
then started to make an application at the suggestion of the Inter- 
state Commerce Commission for a modification, clarification, or ex- 
tension of our existing authority. We held that the authority was 
limiting us and that the list of commodities which we had was what 
we had intended to haul. 

The district director of Interstate Commerce Commission on orders 
from Washington wrote stating that we were carrying commodities 
that were not for packinghouses or dairies and this was not author- 
ized. There were long discussions on this claim. 

At that hearing we had about 75 railroads and common carriers 
oppceing us and were permitted to intervene. That modification and 
Clarification was held and the hearing didn’t permit us to state our 
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case adequately. In fact, with 75 appearing against us, it got to be 
a very amusing hearing, to say the least. The crucial witnesses were 
abused and bullied by everyone concerned and made a very bad 
hearing out of the whole thing. We didn’t get much into the 
hearing. 

Mr. Stuuts. Could I break in right there 

What you mean is you applied for this extension modification of 
your order, and you hi: ad shipper witnesses who came and testified for 
you; is that right / 

Mr. Oren. No; this was more of an attempt to prove our prereae 
operations under the grandfather rights. By interpreting the order 
at this late date that it was being interpreted very far away from 
our previous operations prior to 1935. However, they did not accept 
that kind of testimony. They said this hearing will not accept testi- 
mony showing your operations before 1935. 

We had one witness, a driver who had been going throughout the 
territory prior to 1935. They contended that his testimony was not 
of any account. This was not a hearing to determine our previous 
operations and they didn’t care for much of that testimony. In fact, 
all the testimony we tried to get into the hearing was objected to and 
it was mostly sustained, too. 

Mr. Sruuts. Now the “they” you are talking about is the examiner 
for the Interstate Commerce Commission ? 

Mr. Oren. No; these intervenors. These 75 that were opposing us, 
that were attempting to prove we were not operating within our au- 
thority based on the order. 

Mr. Sruurs. I can see where the intervenors came in and were 
against your case and presented evidence against the presentation you 
were making, but were they allowed to bully your crucial witnesses, 
or was it that they objected to the presentation of the facts being put 
up by witnesses presented on your behalf? 

Mr. Lorvincer. Would you like to have me clarify this? I am Mr. 
Loevinger, attorney for Mr. Oren. I represented him at this hearing. 

There were so many attorneys intervening that we had to move 
from a small to a large courtroom in the Federal courthouse. At one 
point, there were so many objections being made between the time a 
question was asked and a ruling by the examiner that by the clock it 
took more than 45 minutes. Under these circumstances it was im- 
possible to present any testimony. 

The examiner turned out to be an examiner who had no prior hear- 
ing experience, apparently. He had no method of keeping the hear- 
ing in order. It was a completely disorderly hearing in which it 
became absolutely impossible to present any testimony. You can 
imagine you have 25 people jumping up one after another making a 
speech, how much testimony you are going to get in. It became so 
utterly disorderly that it was “completely futile to present testimony. 

Mr. Opom. Would you say that was a typical hearing? You have 
appeared before the Interstate Commerce Commission for other 
hearings. Would you say this one was different ? 

Mr. Lorvincer. It was different in that the examiner couldn’t main- 
tain order. It was different as to order, but it is typical to the extent 
that unlimited interventions allowed by opponents and competitors 
usually by the showing of the merest kind of interest by counsel, some- 
times ‘without statement by counsel, sometimes with a refusal by 
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counsel even to show what carriers they represented. They are per- 
mitted to intervene. 

Mr. Opom. They do not have to divulge that information to inter- 
vene. 

Mr. Lorvincer. The Interstate Commerce Commission nominally 
says they must. They can, however, appear for conferences without 
disclosing what carriers are represented by the conferences and what 
the interest by the carriers is. 

Mr. Apams. Does the Interstate Commerce Commission have some 
discretion now to limit these hearings‘ That is, could they impose 
shortcuts and speed up these proceedings and cut down the time 
consumed by protestants ¢ 

Mr. Lorvincer. Under the Administrative Procedures Act the Inter- 
state Commerce Commission is required to adopt measures it has re- 
fused to adopt. The act requires that proposed intervenors give 
prompt notice of the intention to intervene and the position they 
intend to take. That is the Administrative Procedures Act. 

The hearing is set months in advance; the notice is filed months in 
advance. The Interstate Commerce Commission has said that appear- 
ance at the hearing constitutes prompt notice. ; 

Mr. Apams. Could the Interstate Commerce Commission rule out 
some protests by carriers who are only remotely concerned with the 
impending case / 

Mr. Lorvincer. Unquestionably. 

Mr. Forsyrne. What was the date of this hearing? I don’t think 
that isin the record. This hearing you have reference to where some 
45 minutes was involved in the stating of objections. 

Mr. Oren. April 28, 1948. 

Mr. ForsyrHe. Had there been some time involved in conferences 
before this hearing ? 

Mr. Oren. Not formal hearings, conferences with Interstate Com- 
merce Commission officials. 

Mr. ForsyrHe, That was April of 1948. 

Senator Humpnrey. Can we proceed now? We are running short. 

Mr. Oren. This was in 1948. The report of the examiner on Sep- 
tember 28, 1948, and the decision to clarify did nothing except to hold 
that Dart was not required to transport commodities solely for pack- 
inghouses, or dairies. That was while ICC agents were narrowing 
our authority down further, the decision left us open to haul for any- 
one so long as we retained our contract-carrier status. That would 
not have been as serious as it fin: lly came to be when thye started an 
investigation against Dart Transit Co. and contending we were oper- 
ating illeg: ally. 

In the investigation proceedings the competitive carriers inter- 

vened again, and “that hearing was held on November 16, 1950. The 
sole witness against Dart was an agent of the Interstate Commerce 
Commission who testified that in his opinion certain commodities 
were not within authority of Dart to transport. This decision of 
the Interstate Commerce Commission issued May 26, 1952, and in 
proceeding M. C. 1185. It held that Dart was guilty of transporting 
commodities not authorized. As an example, they ‘said that canned 
beer while it appears to be technically within the commodity descrip- 
tion of canned goods which we had authority on, was canned goods 
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and we felt that within that description at least canned beer would 
fall, but here they stated the Interstate Commerce Commission held 
that Dart had violated authority by hauling canned beer, although 
authorized to haul canned goods. It was not canned foods but 
canned goods we were authorized to haul. ot 

Senator Humpureyr. I understand you appealed that decision. 

Mr. Oren. Yes; then we went to the courts with it, and the courts 
sustained the Commission. This is not for me to say, probably, but 
1 think Mr. Loevinger will bear me out; but the courts did not neces- 
sarily analyze our authority or what we had authority to do. 

I think they held that the Interstate Commerce Commission being 
constituted as it was and Congress having authority to regulate this 
industry it wasn’t for the courts to interfere and substitute their 
opinion for that of the Interstate Commerce Commission. 

We followed it on to the Supreme Court, and while in the Supreme 
Court we did get some dissenting opinion, the majority of the Supreme 
Court held that the Interstate Commerce Commission had not violated 
any authority by minimizing our existing authority. 

Senator Humpurey. What the Court really did was to say the deci- 
sion as to the authority that you possessed for hauling commodities 
was within the scope of the Interstate Commerce Commission’s juris- 
diction and not a matter for adjudication in a court of law. 

Mr. Oren. That is correct. Congress had delegated it and if any- 
body was to remedy it Congress was to do it. If anything was to be 
done about it, Congress would have to come in and change their dele- 
gating of the authority to the Interstate Commerce Commission. 

Senator Humpnrey. I[ see. 

Mr. Oren. In providing evidence with reference to our operations, 
1 think it should be said here that we provided evidence to show that 
we had been operating over an irregular route hauling general com- 
modities prior to 1935. The best evidence we had to show was a 
common-carrier certificate in the State of Wisconsin. 

We were forced to attend a hearing in the State of Wisconsin before 
the public service commission, before Alec Janes, a railroad attorney, 
for the purpose of showing on their part that we were common car- 
riers. We were trying to hold that we were not common carriers, 
because it involved quite a considerable amount of tax to be paid and 
we had to comply with regulations in the State of Wisconsin that 
were quite strict. 

Senator Humpurey. That was before the Motor Carrier Act. 

Mr. Oren. Yes. 

Senator Humpurey. Now, the Interstate Commerce Commission 
gave you a ruling on the expression of authority that defined quite 
broadly your rights as a carrier; is that correct? Later on in 1942. 

Mr. Oren. They gave us an order which definitely stated what our 
authority was. 

Senator Humpnrey. That is the important point. The Interstate 
Commerce Commission, as I understand it, says the point at which 
their jurisdiction begins is on the point of the authority or the permit 
that you were given on the date of the 7th of February 1942. Isn’t 
that correct ? 

Mr. Lorvincer. The relevance of this is, Senator, that Dart was 
or its predecessor in interest was certificated in Wisconsin and Min- 
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nesota, North and South Dakota, and Montana as a common carrier 
of general commodities prior to the effective date of the Motor Car- 
rier Act. sem, al 

It did not have bills of lading for all the commodities it hauled. It 
had scanty records and those it had were burned up in a truck acci- 
dent shortly before the Motor Carrier Act became effective. Mr. 
Oren personally told the Interstate Commerce Commission of oper- 
ations. 

The Interstate Commerce Commission issued authority in terms of 
specific bills of lading rather than in terms of operations previously 
conducted by the trucking line. 

It was much like the authority it gave Mr. Hawkins who spoke this 
morning. Instead of saying a carrier is authorized to haul a class 
of commodities within a given territory, the ICC says it may haul 
commodity X from one place to another—no sane man is going to 
operate in that fashion. He holds himself out to haul commodities 
X, Y, and Z from the Twin Cities to Chicago. They write the author- 
ities in terms of commodity X from St. Paul to Rochester, commodity 
Y from Rochester to Dubuque, and commodity Z from Dubuque to 
Chicago. They atomize the operations in such a way that operations 
become practically impossible. 

Senator Humpurey. I understand, but does this relate to the point 
that Dart applied for common carrier ? 

Mr. Lorvinerr. He applied for common-carrier and contract 
authority and was persuaded to accept contract carrier. 

Senator Humpnurey. The permit we have here will be entered into 
the record. (For reprint of permit, see exhibit 2, p. 49.) Ata later 
date you made an application for common carrier. 

Mr. Oren. That is right. That follows. Following the applica- 
tion for modification or extension, and following the curtailing of 
authority in all these hearings, we went to the courts and the courts 
sustained them. Following that, we consulted the Interstate Com- 
merce Commission and a application at their suggestion in order 
to attempt to remedy the situation for common carrier, general com- 
— throughout our territory. That was following all this 
other. 

Senator Humrpnrey. And prior to this, the Interstate Commerce 
Commission had been interpreting your permits so strictly, as Mr. 
Loevinger pointed out, that it not only restricted you in points of 
delivery but also in commodities you could carry. 

Mr. Oren. That is correct. It was so limited that we would not— 
could not adequately serve our shippers. 

Senator Humpnrey. And you had these continuous arguments 

over definition of commodities such as, canned goods? 
Mr. Oren. That is right. And we contended that this limited 
schedule in 1939 should never—minimum schedule should never have 
been taken away from us. The order was issued in 1942. They tell 
me what my intentions were. Those were my intentions. 

Senator Humpnurey. As I understand it, the commodities you listed 
in 1939 as detailed commodities fall within the broad purview of these 
general listed descriptions of the commodities that you are authorized 
to carry. 
ag ll Yes, sir. Whenever we take a contract, we look into our 
minimum schedule to determine whether or not those articles which 








46 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


we intended to draw contracts for and to those places only which that 
order granted were permitted or were listed on our 1939 minimum 
schedule. 

Senator Humpnrey. And that 1939 minimum schedule was the evi- 
dence upon which the permit of February 1942 was issued. 

Mr. Oren. Not the evidence. 

Senator Humrurey. I should say the commodity description on 
which the permit was issued. 

Mr. Oren. It was our listings of commodities based on the tentative 
proposal of our authority that we could haul those articles. 

Senator Humpurey. You never had any revocation of that mini- 
mum schedule? 

Mr. Oren. Nothing was disputed until about 1947. 

Senator Humpnrey. What I am trying to get into the record is the 
time of formal issuance of your permit, up to that time = Interstate 
Commerce Commission had not in any way revoked or canceled out 
your minimum schedule which you had filed in 1939. 

Mr. Oren. That is true. 

Senator Humrnrey. It was after that, in 1947 and 1948 that you 
first got into trouble over definition of commodities you can haul. 

Mr. Oren. That is correct. They never questioned it until 1946 and 
1947, these applications for modification and clarification, and so 
forth. 

Senator Humpurey. Can we proceed on this matter where you made 
your application for common carrier? 

Mr. Oren. I was advised after conferences with Interstate Com- 
merce Commission in Washington and the district director in St. Paul 
that that would be the only way out, to make application for common 

carrier. That would probably straighten matters out. So we did so. 

It wasn’t long before we started getting directives as to what would 
be necessary for us to convert to common carrier. It was practically 
impossible bec ‘ause we had to show public convenience and necessity. 
Opposing carriers only had to show adequate service and, if they 
could, we would not be granted authority. We could only operate 
to the same extent we had been operating and if we had not been 
operating beyond our authority it would be difficult to show operations 
beyond this authority. We hadn't been operating to any large extent 
and if we were to be granted only authority like that we had been 
operating, it would make no sense because we would be wasting our 
time and the Commission’s also. So we withdrew that application. 
Mr. Loevinger recommended that I do so, because he didn’t think we 
would get anything out of it on the basis of the Commission’s ruling 
on what we had to provide to require it. 

So then we made application for an extension of our existing 
authority. Now, we are not going to discuss that because that is now 
pending before the Commission. 

Senator Humpurey. That is the present situation / 

Mr. Oren. Yes. 

Senator Humpnrey. You made that application in April. Is that 
correct ¢ 

Mr. Oren. We canceled out the common carrier application and, 
for additional authority, the hearing was held on April 11 and 13, 1955. 

Mr. Lorvincer. The application was on September 8, 1954, and the 
hearing on April 11, 1955, matter now pending. 





ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 47 





































Mr. Oren. And of course, we had the usual customary opposition 
to that. 

Senator Humpnurey. Mr. Oren, you have made some generalized 
observations representing to Interstate Commerce Commission poli- 
cies and procedures. Do you have those summarized so that you 
might give them to us for the record in a concise form ¢ 

Mr. Oren. Well, the policy is restrictive in the extreme in that it 
grants you authority to haul specific commodities between specified 
points on a one-way haul without transportation for compensation on 
the return. This is based on an atomized view of transportation serv- 
ice which results in authority so detailed that it is absurd. ‘Trans- 
portation cannot be operated practically on such a pattern. It seems 
to me that the basic principle of transportation is that commodities 
produced in one area are moved to another area where they are needed 
but not produced. Authority to move the same commodity between 
two points doesn’t amount to much. Reasonable authority should 
always include authority to perform a useful transportation service 
on the return trip. 

This restrictive view taken by the ICC seems to me to be based on 
a desire to protect the monopoly of the large carriers who are already 
in the field, and it completely disregards and frustrates the needs of 
the business world, the necessity for economic growth and expansion, 
and the right of small carriers to expand or of new enterprises to 
enter the field. Altogether this policy serves the interest of the public 
very badly by freezing the transportation industry, which is basic to 
the economy of a large country such as ours, into a relatively fixed 
and rigid pattern. 

The procedure of the ICC shows that its dominant purpose is to 
protect the monopoly of the large authorized carriers, since it permits 
and even encourages all carriers to intervene and participate in all 
proceedings involving any other carrier, regardless of whether or not 
there is any clear or direct relation between the purpose of the hearing 
and the interest of the intervening carriers. Since the large carriers 
can and do maintain legal staffs simply for the purpose of carrying 
on such endless litigation before the ICC and since the small carriers 
cannot afford such uneconomic extravagance, this procedure by itself 
gives the large carriers a powerful weapon simply because of their 
size and wealth and which is completely unrelated to any principle. 
Furthermore, while the ICC complains that it is overloaded it actually 
multiplies its own work by making its own proceedings much longer 
and more complicated than they should be because of this unrestricted 
right of intervention. In our own case, this procedure has resulted 
in such confusion and harassment that it has actually prevented any 
orderly presentation of evidence. I think it is fair to say that the pro- 
ceedings which the ICC has established present the small carrier with 
a type of modern ordeal by litigation. 

Finally, because of the restrictive attitude of the ICC, its fostering 
of large carrier monopoly and its oppressive procedures, the adminis- 
tration of the Motor Carrier Act has ignored the demands of shippers, 
particularly small shippers, and prevented their needs from being met. 
The ICC refuses to authorize service which the business judgment 
of shippers says is needed and thus actually puts up impenetrable 
barriers to the expansion. of small business. The ICC seeks to force 
all shippers to use the established carriers, regardless of whether the 
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service offered is efficient or satisfactory to the shipper. The result 
is that the large shippers are more and more turning to private car- 
riage, that is operation of their own trucks, and the small shippers 
are having their business curtailed and limited because of lack of 
appropriate transportation services. I think these ICC policies are 
doing great economic injury to the entire country, and imposing hard- 
ship and injustice on small carriers and small business generally. 

Mr. Apams. Under present law, certificates and permits can be 
granted only where there is a showing by the applicant of public con- 
venience and necessity ¢ 

Mr. Loevincer. No, sir. Mr. Oren may not know this. Public con- 
venience and necessity is the standard established by Congress and 
the law for certificates which authorize common carriers. “Permits” 
is the term used with reference to the authority of contract carriers 
and public convenience and necessity is not the standard specified 
by the law. 

The law specifies that contract carrier authority shall be issued 
unless it is inconsistent with the public interest. It is a different 
standard. 

Mr. Apams. Do you think that in common carrier applications, a 
lot of time might be saved if the standard were to be changed so that 
certificates of convenience and necessity would be granted in all cases 
except where there is a clear showing of adverse effect on the public 
interest? In other words, shift the burden of proof either to the Com- 
mission or to the protestants before an application, either for an exten- 
sion or new authority could be denied. 

Mr. Lorevincer. Unquestionably. 

Mr. Oren. Yes, I think that in my conclusions here I would like to 
state that it should be in the contract carriage standards which the 
Motor Carrier Act, I think, provides for, if I get it straight, that 
contract. carrier is a type of carriage and the main test should be 
whether the shipper wants it and not whether it is contrary to the 
interests of the common carrier groups. 

Mr. Lorvincer. Let me add just one word on this. 

I think there is a procedural point indicating the extent to which 
the Interstate Commerce Commission regards its mission as being 
that of safeguarding the monopoly of the vested interests of the 
carrier that are already authorized. 

In the proceedings such as those in which Dart has been, involving 
first, clarification of its permits, second, a proceeding in which it is 
accused of hauling specified commodities without authority, and these 
are in effect purely private proceedings that do not involve the interest 
of any other carrier. 

Nevertheless, in such private and quasi-criminal proceedings the 
Interstate Commerce Commission permits intervention by any num- 
ber of carriers. Just as though an individual were accused of violating 
speed laws and the traffic court permitted all the neighbors who had a 
grudge against him to come in and have their lawyers harass him and 
aid the prosecution. 

Senator Humpnrer. You do not have to prove that there is a direct 
competitive interest here? 

Mr. Loevrncer. I have in each hearing asked for such a showing. 
The Interstate Commerce Commission examiner has refused to require 
it. Although we have taken exception, the Interstate Commerce Com- 
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mission has never given any consideration to such a claim. Ostensibly 
they will tell you their rules and regulations require it. In practice 
they don’t require it and have never asked for it. Hearing after 
hearing they have never asked for it. 

Mr. Apams. In other words, you feel some of this harassment would 
be eliminated if the standard were changed so application for exten- 
sion or issuance of authority could be demied only where there is a 
showing of adverse effect on the public interest. 

Mr. Lorvincer. Yes, sir. 

Senator Humpurey. We are now at 1 o’clock and there were two 
witnesses, Mr. James Lee Conner and Mr. Dexter Gould, who will 
not be able to testify in this morning session, I regret to say. But 
we will reconvene at 2:15. At that time, I understand Senator Spark- 
man will be present. I want to apologize for having kept witnesses 
waiting who have expected to testify this morning. But when we 
have a hearing we want to hear all the witnesses that are there. You 
can’t always run according to schedule. It is sometimes more difficult 
to keep schedule in a Senate hearing than in a trucking hearing. 

Mr. Oren. I think, a contract carriage is a carriage ach should be 
active, permitted to haul all the commodities of the shipper within the 
territory that that shipper has need of the services. If we cannot do 
that, we can’t serve them. 

That is also going to be contrary to the common carrier interest, 
but if a shipper feels he needs that service, he is going to use common 
carrier where he can. These men are employed by the companies to 
know their business and it would seem you wouldn’t have to be fearful 
that they would be taken by a contract carrier. 

Mr. Apams. Would you say that some of these matters are perhaps 
best left to the individual judgment of the shipper and the contract 
carrier ? 

Mr. Oren. I would think so. I would think the shipper should be 
entitled to service of any of the three types: contract carrier, common 
carrier or private carrier. 

If he isn’t authorized to have contract carrier which isn’t authorized, 
then I say eliminate the contract carrier if it may convert to common 
carrier. 

Mr. Loevincer. There is a quaint system known as free enterprise 
they might try. 


EXHIBIT 2 
PERMIT 
No. MC—77055 * 
Dart TRANSIT COMPANY, A CORPORATION, ST. PAUL, MINNESOTA 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 5, held at its 
office in Washington, D. C., on the 7th day of February, A. D. 1942 


AFTER DUE INVESTIGATION, It appearing that the above-named carrier has com- 
plied with all applicable provisions of the Interstate Commerce Act, and the 
requirements, rules, and regulations prescribed thereunder, and, therefore, is 
entitled to receive authority from this Commission to engage in transportation 
_ nae or foreign commerce as a motor carrier; and the Commission so 
inding ; 


1This permit embraces the consolidation noted in the order previously issued in this 
proceeding. 
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IT IS ORDERED. That the said carrier be, and it is hereby granted this Permit as 
evidence of the authority of the holder to engage in transportation in interstate 
or foreign commerce as a contract carrier by motor vehicle ; subject, however, to 
such terms. conditions, and limitations as are now, or may hereafter be, attached 
to the exercise of the privileges herein granted to the said carrier. 

Ir I8 FURTHER ORDERED, That the transportation service to be performed by the 
said carrier in interstate or foreign commerce shall be as specified below : 

IRREGULAR ROUTES ! 

Packing house and dairy products, equipment, material, and supplies 

From St. Paul, South St. Paul, and Minneapolis, Minn., to Mason City, 
Iowa, La Crosse and Ashland, Wis., Fargo and Grand Forks, N. Dak., and 
Aberdeen, S. Dak. 

From Fargo and West Fargo, N. Dak., to St. Paul, South St. Paul, and 
Minneapolis, Minn. 

From points and places in the CHIcAGo, ILL., COMMERCIAL ZONE, as defined 
by the Commission in 1 M. C. C. 673, to Aberdeen, S. Dak., Bemidji, Duluth, 
Mankato, Austin, and Winona, Minn., Ashland and La Crosse, Wis., Ironwood, 
Mich., Mason City, Iowa, and Grand Forks, N. Dak. 

From Albert Lea, Minn., to Wausau, Superior, Green Bay, Manitowoc, Ply- 
mouth, Sheboygan, Racine, Kenosha, and Milwaukee, Wis., Grand Rapids, 
Minn., Chicago, Ill., Grand Forks, N. Dak., and Sioux City, Iowa. 

Return with no transportation for compensation except as otherwise 
authorized, to the above-specified origin points. 

Between Mankato, Minn., and Dubuque, Iowa. 

Between St. Paul, South St. Paul, and Minneapolis, Minn., on the one hand, 
and, on the other, Sioux City, Iowa, Kansas City, St. Joseph and South 
St. Joseph, Mo., and Kansas City, Kans. 

Between Fargo and West Fargo, N. Dak., on the one hand, and, on the 
other, Duluth, Minn. 

Between points and places in the above-specified CHICAGO, ILL. COMMERCIAL 
ZONE, on the one hand, and, on the other, Minneapolis, Minnesota Transfer, 
St. Paul, South St. Paul, and Newport, Minn., Fond du Lac, Abbottsford, 
Green Bay, Kenosha, Madison, Milwaukee, Oshkosh, Racine, Waukesha, 
and Wausau, Wis., Sioux City, Iowa, and Fargo and West Fargo, N. Dak. 

Between points and places in the above-specified CHicago, ILL. COMMERCIAL 
ZONE, Rockford, IL, Sioux City, Iowa, and Milwaukee, Wis., on the one 
hand, and, on the other, Detroit Lakes, Marshall, Waseca, Montevidio, Sauk 
Center, and Breckenridge, Minn. 

Dairy products, equipment, supplies, and material 

From Albert Lea, Mankato, Fairmont, Owatonna, Faribault, and Pipe- 
stone, Minn., to the above-specified Cu1caGco, ILL. COMMERCIAL ZONE, Wauke- 
gan, Ill., and Racine, Milwaukee, Madison, Stoughton, and Kenosha, Wis., 


with no transportation for compensation on return, except as otherwise 
authorized. 


Canned goods and canning factory supplies 

Between points and places in Minnesota, on the one hand, and, on the 
other, Omaha, Nebr., Ironwood, Marquette, and Iron Mountain, Mich., and 
points and places in Wisconsin, Illinois, Iowa, Kansas, Missouri, North 
Dakota, South Dakota, and Montana. 

AND IT IS FURTHER ORDERED, That this permit shall be effective from the date 
hereof and shall remain in effect until suspended, changed, or revoked as pro- 
vided in said Act. 

By the Commission, division 5. 

[SEAL] W. P. Barter, Secretary. 


PERMIT 


No. MC-77055 Sub-No. 1 


Dart TRANSIT COMPANY, A CoRPORATION, 
St. Paut, MINNESOTA 


At a session of the INTERSTATE CoMMERCE Com™MIssIon, Division 5, held at its 
office in Washington, D. C., on the 26th day of March, A. D, 1952 


AFTER DUE INVESTIGATION, It appearing that the above-named carrier has com- 
plied with all applicable provisions of the Interstate Commerce Act, and the 
requirements, rules, and regulations prescribed thereunder, and therefore, is 
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entitled to receive authority from this Commission to engage in transportation 
in interstate or foreign commerce as a motor carrier; and the Commission so 
finding ; 

Ir 1S ORDERED, That the said carrier be, and it is hereby, granted this Permit 
as evidence of the authority of the holder to engage in transportation in inter- 
state or foreign commerce as a contract carrier by motor vehicle; subject, how- 
ever, to such terms, conditions, and limitations, are now, or may hereafter be, 
attached to the exercise of the privileges herein granted to the said carrier. 

Ir IS FURTHER ORDERED. That the transportation service to be performed by 
the said carrier in interstate or foreign commerce shall be as specified below; 

Glass containers, and caps, covers, and tops therefor, over irregular routes. 
From Alton and Streator, Ill, to points in Minnesota, with no transporta 
tion for compensation on return except as otherwise authorized. 

AND IT IS’FURTHER ORDERED, That this permit shall be effective from the date 
hereof and shall remain in effect until suspended, changed, or revoked as pro 
vided in said Act. 

By the Commission, division 5. 


[SEAL] W. P. Barter, Secretary 

Senator Humpurey. Thank you Mr. Oren. We will now recess until 
2:15 this afternoon. 

(Whereupon, at 1:05 p. m., the committee recessed until 2:15 p. m., 
of the same day.) 


AFTERNOON SESSION 


The CuHarrMan. Will the committee come to order ? 

We have with us Mr. Ear] L. Butz, the Assistant Secretary of Agri- 
culture. Mr. Butz, we are very happy to have you and we have your 
prepared statement, but you proceed as you see fit. 


STATEMENT OF EARL L. BUTZ, ASSISTANT SECRETARY OF AGRI- 
CULTURE, ACCOMPANIED BY GEORGE A. DICE, DIRECTOR, 
SPECIAL SERVICES DIVISION, AGRICULTURAL MARKETING 
SERVICE; AND J. L. PEASE, ASSISTANT CHIEF, FREIGHT RATE 
SERVICE BRANCH, SPECIAL SERVICES DIVISION, AGRICULTURAL 
MARKETING SERVICE 


Mr. Burz. Thank you, Mr. Chairman. It is a pleasure for me to be 
here to discuss with you the nature and extent of the interest of the 
Department of Agriculture in the motor transportation of agricul- 
tural commodities. I hope an explanation of the Department’s posi- 
tion on several aspects of motor-carrier transportation will be of assist- 
ance to the committee in its study of the administration of the Motor 
Carrier Act, which I understand to be the purpose of this hearing. 

There are several reasons that cause the Department of Agriculture 
to be keenly interested in transportation matters. First, we are vitally 
interested in all aspects of the marketing of agricultural commodities 
and, clearly, transportation plays a significant part in the marketing 
process. Agricultural marketing is a dynamic enterprise, fast moving 
and constantly changing. Many agricultural commodities are perish- 
able and must be moved rapidly from farms to assembly points, mar- 
kets, or processing plants. Today’s marketing methods require a con- 
stant flow of agricultural commodities, both unprocessed and _ proc- 
essed, throughout the country. 

Apart from our concern, about transportation as it affects the mar- 
keting process, we have a statutory responsibility pursuant to section 
201 of the Agricultural Adjustment Act of 1938 and section 203 (j) 
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of the Agricultural Marketing Act of 1946. Pursuant to these pro- 
visions of law we represent the agricultural community before the 
regulatory agencies in matters concerning transportation charges and 
service, and we work closely with groups of agricultural producers 
and shippers in the interest of economical and efficient transporta- 
tion. 

I understand the interest of this committee in the field of trans- 
vortation by motor carrier stems largely from the fact that the great 
bulk of the motor carriers are small-business men. I feel particularly 
at home talking about small-business men because in representing 
the agricultural community I am representing the largest group of 
small-business men in the country. It is these small-business men, 
the farmers, that we represent in carrying out our responsibilities in 
connection with transportation. 

The economical transportation of agricultural commodities is more 
important to farmers today than at any other time in recent history 
as a result of the cost-price squeeze in which farmers find themselves. 
Costs of production and marketing have been steadily increasing while 
the prices farmers receive have been declining. Under these circum- 
stances transportation becomes increasingly important and farmers 
must seek every opportunity to reduce their transportation costs. 

The Department’s active interest in motor-carrier transportation is 
well justified by the quality and amount of service which the motor 
carriers provide. They provide a direct and speedy transportation, 
usually without the transfer of lading between points of production 
and consumption. Such a service is extremely important to the qual- 
ity maintenance of agricultural perishables. 

Motor-carrier service also provides a very economical marketing 
facility which may not always be measured by the rates charged for 
the service. The economy results from the safe handling and fast, 
flexible service which motortrucks provide. Truck transportation 
also makes possible the maintenance of smaller inventories, and an 
earlier realization of proceeds. ‘Motor vehicles provide also a great 
convenience in that they can more nearly and more often directly 
reach the farm, orchard, or ranch and proceed single-line to store-door 
delivery without intermediate handling. 

There are two aspects of motor-carrier transportation to which we 
have devoted a considerable amount of time in recent years and in 
which we have a very keen continuing interest. I refer particularly 
to the matter commonly known as the agricultural exemption and to 
the question of trip leasing of motor vehicles. 

I am sure the committee is familiar with the provisions of the Motor 
Carrier Act which provides for exemption from economic regulation 
of farmer-owned, cooperatively aa. and other vehicles engaged in 
the transportation of agricultural commodities. This exemption 
plays a tremendous part in the marketing of agricultural commodities. 
This does not mean that common and contract motor carriers are not 
a significant factor in transporting these commodities, particularly 
those which have undergone such processing as to become classified 
as “manufactured” products. 

However, in a great many instances the marketing of agricultural 
commodities cannot be effectively accomplished if those products are 
required to be transported by regulated carriers over specified routes 
between designated localities. We feel it is imperative that farmers . 
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be in a position to move their products at the appropriate time to what- 
ever markets their judgment dictates. 

The same is true for cooperatives which market the products of their 
members. In the case of other carriers who transport exempt—un- 
manufactured—agricultural commodities they, too, contribute to this 
important objective of efficient marketing. 

In discussing the matter of exempt transportation one cannot avoid 
some discussion of the question of definition or interpretation of the 
term “not including manufactured products thereof” as applied to 
agricultural commodities in the statute. The Department has been 
most keenly interested in the definition and has continuously sought 
to have this term defined in accordance with the intent of Congress, 
again with the objective of flexibility and efficiency of transportation. 

To clarify the exact meaning and extent of the terms of exemption 
referred to above, the Department, on May 7, 1948, requested the Inter- 
state Commerce Commission to institute an investigation (ICC Docket 
MC-C--968) designed to determine the exact commodities covered by 
these provisions. 

In order to assist the Commission in this problem, a number of 
scientists and marketing specialists of the Department, and others, ap- 
peared before the Commission at public hearings to present testimony 
and exhibit material with respect to the chemical characteristics and 
botanical makeup of over 150 agricultural products. This testimony 
and exhibit material were designed to assist in a determination of the ’ 
point at which these commodities cease to be exempt products of agri- 
culture and become manufactured commodities. 

As is true of any undertaking of this scope, there have, of course, 
been many differences of opinion as to whether a particular item was 
an exempt agricultural commodity or a manufactured product thereof. 
Over a period of several years, there has been occasion *o reexamine the 
Commission’s determinations in these proceedings witli respect to par- 
ticular commodities. At the present time, proceedings are underway 
with respect to a determination as to the exempt status of a few com- 
modities, including dressed poultry, shelled nuts, and cotton linters. 
Except in a few remaining instances the differences of opinion with 
respect to the exemption have been resolved generally by court de- 
cision. 

As I indicated earlier, a second matter relating to motor carrier 
transportation which is of substantial interest to the Department is in 
connection with the trip leasing of motor vehicles. This matter has 
been the subject of a great deal of controversy in many quarters. The 
matter has been the subject of an Interstate Commerce Commission 
proceeding involving the promulgation of rules relating to the lease 
and interchange of vehicles by motor carriers. This matter is also the 
subject of proposed legislation now pending before the Congress—S. 
898. 

The Cuarrman. By the way, that bill has been favorably reported 
by the committee, has it not? 

Mr. Butz. Yes, sir. 

The Cuamrman. And it is pending before the Senate? 

Mr. Butz. That is right, Senate bill 898. 

The custom of trip leasing exempt and private carriage vehicles for 
return hauls is important to agriculture. It implements and makes 
effective the agricultural exemption in the Motor Carrier Act and 
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permits full and efficient utilization of vehicles, with the result that 
greater flexibility and economy of operation is possible. Private or 
exempt carriage is seldom of such a nature as to permit a balanced 
two-way-load operation. If these carriers cannot lease their vehicles 
for a return haul the result is obvious. The round trip operating 
expenses must be borne by the returns from the one-way exempt haul, 
thereby reducing the proceeds the farmer receives from his commod- 
ities, 

The inability of the owners of these exempt vehicles to trip lease 
for return hauls would also add to the operating costs of the regu- 
lated carriers. These exempt vehicles have been extensively used “by 
the regulated carriers as a temporary supplementation of their owned 
equipment. Very few of the fully caine carriers have such ideal] 
operations that they are not confronted at times with peaks and valleys 
in the volume of traffic flow. The availability of exempt vehicles for 
short-term leasing provides a fiexible and economical contribution to 
the varying equipment needs of the regulated carriers. 

I would like to emphasize that this matter of tr ip leasing is signifi- 
cant not only for the farmer-owned, cooperatively owned, and other 
exempt vehicles, but also in the case of private carrier vehicles which 
transport agricultural or food commodities. Whether these com- 
modities are classed as agricultural commodities under the language 
of the statutory exemption or are classed as manufactured produc ts of 
agriculture, it is nevertheless important that flexible and economical 
transportation be available to move them through the channels of 
distribution. The ability to trip lease the vehicles which transport 
these commodities contributes to economical marketing. 

It is our understanding that this committee is concerned with the 
matter of prompt issuance of certificates of necessity by the Interstate 
Commerce Commission to applicants for such certificates. We agree 
that the expeditious handling of such applications and the granting of 
certificates of convenience and necessity are extremely desirable. 
However, as I have indicated, the provisions of the statute exempt 
agricultural commodities from regulation. Therefore, our primary 
interest is in the exempt tr ansportation and in trip leasing which we 
feel is so important in making the exemption effective. 

The Cuatrman. Thank you, Mr. Secretary, for a very fine, concise, 
and fair statement. Any questions, Mr. Stults / 

Mr. Sruuts. Mr. Secretary, I notice on page 5 of your statement 
at the top of the page you say: 

Except in a few remaining instances the differences of opinion with respect to 
the exemption have been resolved generally by court decision. 

This would, by reading between the lines, indicate that you and the 
ICC have had differences of opinion which you are unable to resolve 
except by court action. Isthat a fair interpretation ? 

Mr. Burz. Yes. These things go before the court, to try to decide 
whether a particular commodity is exempt or not. 

Mr. Srvuurs. Can you generalize whether the court or the ICC has 
been the more favor able to what we might call the farmer's point of 
view or the exempt carrier’s point of view / 

Mr. Burz. Well, I think, taking it by and large, that the courts tend 
to give more favorable decisions to the farmer's point of view, or else 
the Department of Agriculture would not be taking it to the courts. 
They tend to regard the legislative intent of exemption quite broadly. 
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relatively broadly, as compared with that view taken by the Interstate 
Commerce Commission. 

Mr. Srutts. Relatively more so? 

Mr. Burz. Yes,sir; and for the Department of Agriculture. 

Mr. Srutts. I think there is a proceeding now before the Supreme 
Court on this matter, is there not, or there is about to be, on appeal, on 
several of the agricultural exemptions / 

Mr. Burz. The Agricultural case, but I do not know how far they 
are in the Supreme Court. 

Mr. Sruuts. Is the Department of Agriculture going to appear 
there in any role to present positions / 

Mr. Burz. I understand our attorneys will be there to support the 
same position that they have been one yes, sir. I think it is 
of interest to note in this connection that in the report of the Presi- 
dent’s Cabinet Commission on Transportation Policy that was issued 
last April, a recommendation was made with respect to agricultural 
commodity exemptions. I will read the last paragraph: 

The ICC which has jurisdiction in this matter has asked the Congress to allow 
it to testify on this complex subject. The act should be clarified to indicate what 
exemptions the Congress now wishes to give without undue interference with 
the main purposes of the legislation. 

And, therefore, the recommendation was that it would be helpful 
if Congress itself made clear just what its intention was and how far 
they thought the agricultural exemption should be taken, and I think 
our feeling there is that if we could get some kind of clarification of 
this from the Congress, it would render unnecessary the repeated court 
cases we have had in some specific instances. 

Mr. Stutrs. Thank you, Mr. Secretary. 

The Cuarrman. Mr. Adams? 

Mr. Apams. Mr. Secretary, would you say that the Secretary of 
Agriculture is competent to determine what constitutes an agricultural 
commodity ? 

Mr. Burz. Oh, I ey would. 

Mr. Apams. Do you think that he is just as competent as the ICC 
to make that kind of determination / 

Mr. Butz. Well, of course, this is a legal determination and what 
we are trying to get at, always, is an interpretation of the intent of 
the Congress in providing for agricultural exemptions and, therefore, 
I presume that it turns around a legal interpretation and therefore 
that is why it gets into the court. 

With respect to the subject matter, I would say that the Secretary 
of Agriculture is quite competent to make that determination. Like- 
wise, from the standpoint of legal presentation his General Counsel 
has competence in that area. 

Mr. Apams. Well, do you believe some of these court disputes might 
be eliminated if the Secretary of Agriculture were given the right 
to make the determination of what constitutes an agricultural com- 
modity, after due notice and hearing, and if that finding would then 
become binding on the Interstate Commerce Commission in enfore- 
ing the law? Would you favor that kind of clarification / 

Mr. Butz. I am not prepared to say whether I favor that or not. 

Your first question was: Do I think it would eliminate the fre- 
quent court cases? The answer obviously is “Yes,” if you center 
responsibility in one agency for the determination. I am not pre- 
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pared to say now whether we would want that centered in Agriculture 
or not. 

Mr. Apams. Isn’t it true that in the proceeding by the ICC entitled, 
“Determination of Agricultural Commodities,” that in many cases 
the hearing examiner accepted or ruled favorably on the evidence 
presented by the agricultural experts, only to be reversed later by 
the whole Commission ? 

Mr. Burz. Yes, sir. I understand that is true; yes, sir. 

Mr. Apams. Would you venture an opinion, Mr. Secretary, of why 
farmers are so concerned with the preservation of the agricultural 
exemption? Is it a question of rates, service, convenience, in this 
unregulated sector of the industry as opposed to the regulated seg- 
ment of the industry ? 

Mr. Burz. Yes, sir. I tried to cover that in my testimony. It 
is a question of service; it is a question of convenience; it is a ques- 
tion of economy. 

Mr. Apams. Thank you, Mr. Secretary. That is all. 

The CHarrman. Mr. Odom ? 

Mr. Opom. Mr. Secretary, has it been the Department’s experience 
that when there is resort made to the courts from the strict rulings 
by the Interstate Commerce Commission, that the courts have gen- 
erally upheld the Department of aenanre position ? 

Mr. Burz. Yes, sir; that is generally so. 

Mr. Ovom. That is all. 

The Cuarrman. Mr. Secretary, just for my own information, in 
your statement you said something about exempted commodities from 
the standpoint of being processed or not processed. That is the 
dividing line, is it not? 

Mr. fom. Yes, sir. 

The CuarrmMan. You referred to the poultry case. I know nothing 
about it, but I am just taking that as an example. Suppose a group 
of farmers go together and build a cooperative and they have a pou 
try dressing plant, as a means of marketing their chickens rather than 
shipping them in a coop and so forth ? 

Mr. Burz. That is sometimes done. 

The Cuarrman. Yes. Now, if they used that means of marketing 
their chickens, do they cease to be exempt ? 

Mr. Burz. That is the case currently in the court, as I understand it. 
If they haul in their own trucks they are exempt, as I understand the 
current court case, it revolves around commodities being hauled on 
trucks other than farmer-owned trucks. 

The CHarrman, In other words, if they went together as a coop- 
erative, then, and bought that truck and hauled their own chickens 
it would be all right; but if they contract with a carrier, why, then, it 
ceases to be exempt ? 

Mr. Burz. That is what the controversy is about. However, if they 
hauled the chickens before they were dressed, they would be exempt.* 

The Cuarrman. Yes. Now, I was impressed with a thought that 
you had in your remarks about a single-line haul or a single haul, a 
continuous haul. That means a great deal in the marketing of many 
farm products, does it not? 

Mr. Burz. Indeed it does. 


* See appendix 3. p. 377, for the district court's opinion in the Kroblin case. 
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The Carman. Particularly fresh vegetables, produce, eggs, 
butter ¢ 

Mr. Burz. Yes, sir. It permits them to move promptly to market 
and it is extremely important in the case of perishable products. 
The Cuarrman. Yes. And if you have other than the single haul, 
delays are inevitable, is that not right‘ 

Mr. Buz. Delays are inevitable and there is damage to the com- 
modities by transshipment. 

The Cuarrman. By the extra handling? 

Mr. Burz. Yes, sir. 

The Cuarrman. Anything further‘ Apparently not. 

I was going to ask you, Mr. Secretary, to identify for the record 
the two gentlemen who accompany you. 

Mr. Burz. Yes, sir. On my right side is Mr. Dice, the Director of 
our Special Services Division; and on my left is Mr. Pease, Assistant 
Chief of our Freight Rate Service Branch, both of them dealing with 
transportation. 

The Cuamman. Thank you very much. I understand Mr. Adams 
wants to ask another question. 

Mr. Apams. Just one more question, Mr. Secretary. 

Would you say that it is clear under the law as presently written 
that pasteurized milk and ginned cotton are within the agricultural 
exemption ¢ 

Mr. Burz. I am informed they are within the agricultural exemp- 
tion. 

Mr. Apams. That is clearly apparent from the legislative history 
of the act? 

Mr. Burz. Yes. The ICC has ruled that. 

Mr. Apams. Would you compare the degree of processing that is 
involved in pasteurizing milk with the degree of processing that 
might be involved in eviscerating chickens or shelling peanuts / 

Mr. Burz. Well, it is a little difficult to make that comparison. 
Obviously, when you pasteurize milk, the milk retains the same gen- 
eral form that it had before. A bacteriological process has taken place. 

Now, if you eviscerate poultry, there has been some physical change, 
visible physical change, which occurs in the product. 

If you shell peanuts, there obviously has been a physical, visual 
change, and they are one step nearer to the consumer, but they are 
still essentially, we feel, an agricultural commodity, and an unmanu- 
factured commodity. There has been some amount of preparation 
that has taken place, but they are not manufactured in the sense we 
think of the term “manufactured.” 

The Cuatrman. May I ask you this question at this point, in order 
to be sure I understand. Are shelled peanuts not exempt ? 

Mr. Burz. Yes. 

The Cuarrman. They are not exempt? 

Mr. Burz. They are not exempt. 

The Cuatrman. Shelled peanuts are not? 

Mr. Burz. Yes, sir. 

The Cuarrman. And dressed chickens are not—unless hauled in 
the farmer’s own trucks, you explained that. 

Mr. Burz. That is right. 
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The Cuairman. Now. of course, I do not want to say anything that 
might endanger cotton [laughter], but when you bale cotton, don’t 
you take something out of it / 

” Mr. Burz. I am informed baled cotton is exempt. 

The Cuarrman. Yes, I understand that, but you said something 
about—— 

Mr. Burz. You take the cottonseed out of it. 

The Cuairman. Yes, you take out the cottonseed. You do change 
it from the original form it has been in. 

Mr. Burz. Well, in the same sense—— 

The Cuarrman. You understand, I am not arguing. I want to 
make it clear. 

Mr. Burz. In the same sense that you take the corncob out when 
vou shell corn. 

The Cuatrman. Is shelled corn exempt ¢ 

Mr. Burz. It is exempt, yes. 

Mr. Sruuts. This has evolved over a long period of time, and this 
committee, as it indicated, was amazed to find that a chicken that had 
its head off was exempt in one circuit of this country, and not exempt 
in another circuit. 

Mr. Burz. That is one of the reasons why we need congressional 
clarification. 

The Cuamman. Well now, is there any logic in shelled corn being 
exempt and shelled peanuts not being exempt, where in one case you 
take out the cob, and in the other you take off the shell ? 

Mr. Burz. I would think, sir, there is no logic in that. 

The Cuarrman. Anything further? 

Mr. Stunts. Mr. Secretary, the Agriculture Department, I assume 
from your statement, will not change its position in the case of any 
legislation which may be proposed in the Congress to end the agricul- 
tural exemption; is that correct? In the past, you have alw: ays opposed 
it, and I assume you will continue? 

Mr. Butz. That is right. We are opposing elimination of the 
exemption, as we opposed it in the past.® 

Mr. Stuuts. Yes. 

Mr. Butz. And we will continue opposing it. 

Mr. Struts. Or any restriction thereof? 

Mr. Burz. I should think so. 

The CHarrmMan,. Do either one of you gentlemen care to add any- 
thing? 

Mr. Dice. No. 

Mr. Pease. No. 

The Cuarrman. Mr. Secretary, thank you for appearing. We ap- 
preciate your being with us. 

Mr. Burz. Thank you, sir. 


STATEMENT OF DONALD E. FREEMAN, SECRETARY, SHIPLEY 
TRANSFER, INC., BALTIMORE, MD.° 


The CHarrman. Mr. Donald E. Freeman ? 

Mr. Freeman. Yes, sir. 

The CHarrMan. Mr. Freeman, I understand you want to file a 
statement; is that right? 


5 See appendix 4, p. 404. 
* See also appendix 21, p. 464, letter dated December 19, 1955, from Ltaex & Rubber, Inc. 
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Mr. Freeman. Yes, sir. 

The CHatrman. We would be glad to receive it at this time. Iden- 
tify yourself for the record, if that does not appear on your statement, 

Mr. Freeman. Well, it appears in the statement. 

The Cuatrrman. Thank you very much, Mr. 
‘ith the Shipley Transfer, Inc. 
Mr. Freeman. That is correct. 
The CHarman. Where? 

Mr. Freeman. In Baltimore, Md. 
I am secretary of the organization. 

The CuatrmMan, All right. Thank you, Mr. Freeman. 
submit your statement. 

(Statement submitted by Mr. Freeman is as follows :) 


Freeman. You are 
V 


> 


It is identified in the statement. 


You may 


I would like to first state that I am appearing here contrary to the 


» advice 
of counsel. 


It was felt that this appearance could only act in a detrimental 
manner to applications of this carrier presently pending in various stages before 
the Interstate Commerce Commission. It is my thought that perhaps other 
carriers who have been involved in similar situations as ours have been deterred 
from making an appearance because of this fear of retaliatory power held by 
the Commission. 

We believe that the issues involved in this hearing can best be illustrated by 
this carrier through a review of ae beg authority in which practical 
eo of these issues are contained ; 

. The great length of time taken to receive action on applications. 
The inconsistent decisions of the commission where similar evidence is 
presented by the small and large carriers. 
3. Failure of the Commission to recognize the need for specialized service 
to meet new developments in industry. 
. The tremendous cost involved to the small carrier to pursue successfully 
applications for authority. 

Shipley Transfer, Inc., pioneered in the transportation of liquid latex, in bulk 
in tank vehicles, commencing in July 1949, transporting the product as an exempt 
agricuitural commodity. Our company was called on, after carriers refused to 
provide equipment of the design required, or to risk investing in equipment to 
serve this new industry. 

Specifications for tank vehicles called for stainless steel or herasite-lined 

tanks, insulated to protect the product against weather extremes, free from 
copper and brass fittings, capable of withstanding up to 30 pounds of air pressure 
per square inch and capable of being filled to capacity to eliminate surge and 
coagulation of the product in transit, which features are a requirement in the 
transportation of this product. 
Recognizing the special problems involved, we proceeded, with the assist- 
ance of Mr. Arthur Nolan, of Latex & Rubber, Inc. The major producers of 
latex were solicited for scientific recommendations regarding the proper tank- 
truck equipment to be used in the transportation of this product. The resulting 
joint recommendations of the industry were completely followed in the con- 
struction of a liquid latex tank vehicle, the first one being delivered to Shipley 
Transfer, Inc., and placed in setvice during October 1949. 

Various hearings have been held before the Commission, the first being 
MC 30887 Sub 22, held on December 6, 1949, in which our company asked the 
srant of authority from Baltimore, Md., to points in 18 States and the District 
of Columbia over irregular routes. This hearing resulted in the grant of 16 
cities in 13 States. 

The next permanent hearing was MC 30887 Sub 31, held in Washington, 
D. C., on May 14 and 15, 1951, seeking authority to operate in interstate or 
foreign commerce aS a common carrier by motor vehicles of liquid latex, in 
bulk, in tank vehicles, between points in 20 States and the District, of Columbia 
and was supported by American Anode, Inc. (division of B. F. Goodrich Co.), 
Firestone Tire & Rubber Co., American Viscose Corp., Latex & Rubber, Inc., 
the Rubber Corporation of America, Stein, Hall & Co., Inc., and Testworth 
Laboratories. It was contended that new uses were being developed for this 
product and there was an increasing demand for tank-truck deliveries. The 
Commission denied our applications, contending that the need for such service 
was problematical and the carrier did not meet the burden of proof that a real 
need did exist for the proposed service. 
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At the time of the hearing under MC 80887 Subs 22 and 31, there were no 
other carriers certified to provide this specialized transportation service out of 
Baltimore. Shipley Transfer, Inc. pioneered in a virgin business in virgin ter- 
ritory. It now appears that this willingness and active legal effort to obtain 
authority will be willfully invaded by newcomers and come-lately’s. 

The third permanent hearing was held under MC 30887 Sub 37 in January 
1953, requesting authority from Baltimore, Md.; Naugatuck, Conn.; Louisville, 
Ky.: Fall River, Mass.; Akron, Ohio; Hicksville (Long Island), N. Y.; New York, 
N. Y.; Riverside, Kearney’s Point, North Bergen and Hoboken, N. J. to points in 
20 States. This application was supported by the same shippers and receivers 
that supported Sub 22 and Sub 31 plus Hewett-Robins, Inc.; Goodyear Tire & 
Rubber Co.; the Toyad Corp.; International Latex, Inc.; Southern Latex, Inc. 
and General Latex & Chemical Corp. These proceedings were held 3 years ago 
and are still pending action by the Commission. 

Four additional permanent hearings have been held covering point to point 
from Midland, Mich. to Baltimore, Md. and from Baltimore, Md. and Philadel- 
phia, Pa. to Garrettsville, Ohio and Roxboro, N. C., from New York City to Gar- 
rettsville, Ohio, and from Baltimore, Md., and Dover, Del., to International Boun- 
dary to Canada. All of.these hearings are pending except one. 

The proof of the requirement has been properly contended and presented 
from the outset by this carrier. This need has been substantiated more recently 
by decisions of the Interstate Commerce Commission, which support the con- 
tention that the latex industry is a new and growing one. The Commission has 
granted emergency temporary authorities from Baltimore and other points on 
frequent occasions (numbering approximately 60 and temporary authorities for 
180 days on 23 occasions, covering points in several States and the complete 
States of Ohio, Pennsylvania, Virginia, Georgia and Tennessee and from Louis- 
ville, Ky.; Akron, Ohio; Philadelphia, Pa.; Midland, Mich.; New York City and 
Hicksville (Long Island), N. Y. to points. 

Shipley Transfer, Inc. now has 11 of these special tank trailers and must on 
occasion lease and use insulated, stainless steel, milk tanks to a few points 
where unloading can be accomplished by gravity. Our company has been asked 
to transport liquid latex, in bulk, in tank vehicles, from Baltimore, Md., Dover, 
Del., and North Bergen, N. J., to Ontario, Canada. 

We applied to the Ontario Municipal Board for authority to serve four cities 
in Ontario through the port of entry at Detroit, Mich. The Board amended our 
application to include all points in the Province of Ontario, limited only to points 
of entry as may be allowed now or in the future by the Interstate Commerce 
Commission. This was done because it was felt (indicated by the Municipal 
Board) that there would be an ever-increasing need for this service into and 
throughout Ontario. This authority was granted summarily by the Board. 

Why are we so concerned? The time and effort involved in maintaining an 
operation of this type is extremely costly in time both to our company and to 
our shippers and receivers, as well as to members of the Commission’s offices. 
To our company the cost is not calculable; the attorney fees alone have exceeded 
$9,000, and telephone and telegram expenses to and from the Commission are 
unbelievable. 

Our company has purchased the finest equipment available for the transpor- 
tation of liquid latex, without assurance that we will or would be granted per- 
manent authority to handle this commodity. 

We have no idea how we can add further proof to the urgency for the type of 
Service that our company has been providing. 

We feel that we have proved our ability to perform this service. The testi- 
mony of shipper and receiver witnesses before the Commission has been ex- 
tremely commendatory in this respect. 

The public convenience and necessity has been met by us up until this time, 
as demanded by the public and authorized by the Commission, through tempo- 
rary authorities. 

We have patiently awaited the decisions of the Commission. We have met the 
public demand at conceivable financial risk to us by providing these special tank 
trucks to meet this expanding public needs: installed programs to promote safety, 
courtesy and service; improved our accident rate until it is considerably better 
than the national average for similar-type operations. 

We maintain only that we are pioneers in the industry, that we have accepted 
the burden of proof for public convenience and necessity and provided that proof 
to the Commission, that the Commission should accept this proof in the same 
light as if it had been presented by a large carrier and act with some reasonable 
speed in their proceedings. 
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One of the large shippers from Baltimore, Latex & Rubber, Inc., through Mr. 
Jeorge Richards, made the following observation concerning the problem of 
obtaining qualified carriers: 

“The Commission has failed to recognize or accept the evaluation of the 
shippers in this industry presented to them through their witnesses, who have 
presented testimony to the Interstate Commerce Commission examiner concern- 
ing this industry and the future needs for tank-truck transportation. It has 
become our experience that each new customer outside of the limited area of this 
carrier’s authority requires a new application for either temporary authority or 
permanent authority. The Commission has failed to recognize a comparatively 
new development in an old, huge industry, the rubber industry, in which the 
advent of liquid latex, which offers many advantages in production, has made a 
recent appearance. Industries throughout the country are potential users of this 
product. Many of these industries have been introduced to this product first in 
quart or gallon cans for research, later in 5 or 6 drum quantities, later in drums 
in truckloads, and finally developed into users in tank-truck quantities. 

“A big factor controlling the requirement for tank-truck transportation is the 
supply. This product originates in Africa and in Malaya, where it is collected by 
natives and through a system of transportation finally arrives in this country by 
ship. Many things are involved which may affect timely arrival, whereby the 
laige industries who have developed through the pattern previously explained to 
rail tank-car shipments are unable to receive their product and thus continue in 
operation. Reoccurring emergency situations have become pretty much a standard 
operation. Supplies which are available must be divided between customers so 
as to maintain all of these companies in operation. Shipment of a 10,000-gallon 
tank car can be divided by the use of tank trucks between three receivers, and 
thus tide all over until larger supplies are available. Reluctance of the Com- 
mission to recognize the need for a special truck carrier has forced many 
receivers to private carriage. I can think of five immediately who have purchased 
their own tank trucks rather than depend upon the whim and fancy of the 
Commission: American Foam Rubber Co., Testworth Laboratories, Southern 
Latex, International Latex and Industrial Latex. 

“It is our opinion that if the time of all persons involved to acquire this au- 
thority were computed, the value of such time would exceed the cost of freight 
involved. The shipper, the receiver, the carrier, and the Commission’s personnel 
are all involved in obtaining temporary authority to continue this type operation. 
Even under this system, the tank-truck carrier has been an instrument in the 
development of this industry as well as in the development of rail shipments, 
because it encourages growth. 

“Most shippers cannot afford to employ a special staff to accumulate data and 
supply information to the Commission for the proof of these reoccurring applica- 
tions, and so the employees must accumulate and write the voluminous letters 
and reports, make expensive telephone calls to shipping and receiving points, 
at the expense of their other duties. This shipper has consistently brought the 
foregoing stand to the attention of the Commission, by letter, through testimony 
at hearings since 1949, and as of this date we do not have a permanently certified 
common carrier to handle the needs of this industry out of Baltimore. As an 
example of the evasiveness of the Commission to recognize our problems, I cite a 
reply to a letter we directed to Chairman Hugh Cross, September 9, 1955, which 
had reference to the Maxwell Case, No. MC 50404 Sub 15, with specific reference to 
a Sub 37 application of Shipley Transfer. In part, Commissioner Mitchell states 
‘The record of this proceeding shows the T. I. McCormack Trucking Co., Inc., of 
Hoboken, N. J., is authorized to transport natural latex from Baltimore to points 
in Ohio.’ In testimony in this same proceedings and in other cases involved in 
movement of liquid latex, responsible witnesses of the McCormack Co. indicated 
how such service could be performed, that through originating at Hoboken or 
Woodbridge, N. J., this carrier would send a tank vehicle to Baltimore, where it 
would be loaded with latex, then the vehicle would be required under its author- 
ity to travel northeastward to a point someplace in New Jersey opposite King of 
Prussia, Pa., thence westward across the State of Pennsylvania to Ohio. Without 
any consideration given to the general unsuitability of McCormack’s equipment, 
Which has been well-documented in cases before the Commission, transportation 
by such a route through such a system is obviously asinine. 

_ “This is not a healthy situation for American business, and such action earns 
for the Government disrespect for itself and its methods, particularly when such 
problems are approached and presented to the administrative bodies of the 
Government in good faith, then after waiting years for some decision, we find 
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that the Commission has failed to recognize the problem as it was presented.” 

The remarks of Mr. Richards are typical of those expressed over delays of the 
Interstate Commerce Commission by shippers and receivers in this industry, 
particularly those who depend upon supplies from Baltimore. Md. 

We have had an experience where one of our authority applications covered 
the same general territory as one presented by Chemical Tank Lines, Inc. (one 
of the Nation’s largest tank-truck operations). The hearings were held a few 
weeks apart, and the witnesses in both cases were substantially the same, except 
that Shipley Transfer had several additional shipper and receiver witnesses 
supporting its application. The carriers participated in each other’s hearing. 
Chemical Tank Lines’ hearing lasted 1 day and Shipley Transfer’s hearing lasted 
3 days. The results were: Chemical Tank Lines received a secomananiiel grant 
of authority on a territory basis; Shipley Transfer, Inc., was recommended a 
limited point-to-point grant which is still pending after 3 years. The words 
“fair” and “impartial” in the national transportation policy seem somewhat 
hollow in light of this treatment. 

We don’t want to make a blanket indictment of the Interstate Commerce 
Commission. We are conscious of the great need and importance of this quasi- 
judicial quasi-legislative body to this industry and to American commerce. 
There seems to us to be no other means to come upon a proper understanding. 

Has it become the express desire of Congress that the big be favored at the 
expense of the small? We don’t think so—it’s just that there is something 
in the slow determination of the Interstate Commerce Commission which tends 
to work to the disadvantage of the small carrier and to the advantage of the 
large one. The unnecessary delays cause great dilemma among the small 
earriers, who do not have the money or the special staff to pursue applications 
over extended periods of indecision. 

Where there is a legitimate demand for service of a particular or specialized 
nature and where no present carrier is authorized, the immediate future demand 
is usually in terms of days, weeks, or months, not in years, and service must be 
instituted within a relatively short period of timé. The Commission has the 
instrument with which to meet this demand in section 210—A, temporary author- 
ity, but expensive equipment cannot be purchased on the strength of a piece of 
paper which says in effect that no presumption of a permanent grant is to be 
inferred. 

The delays and evident leaning toward a large carrier force the “small fry” to 
give up prior to completing this process for authority, and thus allow the large 
carriers to take over what he has developed, in effect by default. 

SHIPLEY TRANSFER, INC., 
DonaALp E. FREEMAN, Secretary. 


STATEMENT OF JAMES LEE CONNER, AKRON, OHIO 


The Cuatrman. Mr. James Lee ‘Conner: Mr. Conner will you please 
come around ¢ 

Mr. Conner, I am sorry we did not get to you this morning, but you 
saw that our time was pretty well taken up. 

Mr. Conner. I enjoyed it very much. 

The Cuairman. We appreciate your waiting, and if you will just 
proceed in your own way. 

Let me suggest to all those present that naturally we do have a time 
limitation. Now, we have several witnesses who are supposed to ap- 
pear this afternoon, so if you will keep that in mind and economize 
on the time just as much as you ean, and still get across what you want 
to get across, we will appreciate it very much 

You may read your statement, Mr. Conner, or you may file it and it 
will be printed in full, or you can summarize it—you may proceed in 
your own way, as you wish. 

Mr. Conner. I am James L. Conner, 50 years old, and I live at 386 
Wyant Road, Akron, Ohio. I own and drive a tractor and trailer 
leased to the A.C, E. Transportation Co., the holder of an ICC permit 
to haul freight in interstate commerce. 
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Since February 1931, I have owned and driven my own equipment 
and have never been arrested for any violation of law or regulation. 

I am presently operating my equipment under a lease with the car- 
rier.’ This lease provides i in chief that I shall furnish tr ansport ation 
service between points and over routes designated by the carrier; that 
I shall maintain the equipment in first class re pair at my own expense 
and pay all costs of operation, including license plates and required 
registration certificates; that I or an employ ee of mine shall operate 
the equipment and pick up, transport, and deliver freight received 
by the carrier and shall obtain proper delivery receipts, signed and 
dated covering all freight; I am required to comply with all laws, 
rules, and regul: ations of the ICC and report all accidents or loss of 
freight; prov ride workmen’s compensation for any driver I hire, and 
pay all State and Federal taxes for unemployment, old-age pensions 
and social security. 

In short, I am an independent contractor or small-business man ac- 
cording to the lease as stated on page 2: 

Operator is a contractor only and not the employee of the carrier. 


I am lessor of my own equipment, required by my contract to pay 
for it, keep it repaired, buy its tires, gasoline, and oil; pick up, haul, 
and deliver freight furnished by the lessee, pay all taxes and operate 
under ICC regul: itions. Now in return, 1 am paid a percentage rate 
per ton of freight hauled. 

However, as a condition of leasing my equipment and furnishing 
personal services to the equipment, I am required to join the Teamsters 
Union, because the carrier has signed a union shop collective bargain- 
ing contract with the teamsters, and I must pay dues and tribute to’ 
the union if I lease my personal property to the carrier. 

The contract to which I refer is known as the Central States area 
over-the-road motor freight agreement® which covers Michigan, 
Ohio, Indiana, Illinois, Wisconsin, Minnesota, lowa, Missouri, North 
Dakota, South Dakota, Nebraska, Kansas, and Louisville, Ky., and 
provides in article IT, section (b) that— 
all present employees—shall remain members— in good standing as a condition 
of employment. All present employees who are not members—and all em- 
ployees who are hired hereafter shall become members in good standing as a 
condition of employment on or after the 3lst day following the beginning of 
their employment * * * 

This union shop clause has been written into the agreement without 
a single owner-operator, comprising 70 to 80 percent of the drivers in 
the central area, havi ing a single word to say about it, or of even being 
given the opportunity “to disc uss, since the contract is negotiated in 
Chicago by a teamsters’ committee made up wholly of officers of the 
unions and not by the rank and file. See Hoffa’s testimony, January 
8, 1954, in Labor Board hearing 8-R 02131 at page 280 where he says, 

“only elected officers have been part of the central committee in 
Chicago.”® To this very day, owner-operators like myself are only 
duespay ers to the teamsters, since none of us hold office or are per- 
mitted to have local unions consisting of owner-operators only. 

Otherwise, I cannot stay in the trucking business because in the 
Central States consisting of 11 States, including Ohio, Michigan, 


7 See exhibit 3 (a), p. * for motor freight transport agreement. 
® See exhibit 3 (b), p 


° A copy of this Sahepreles is in the committee’s files. 
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Indiana, Illinois, and so forth, this union contract is standard for all 
‘arriers and no carrier dare lease from a person not a member of 
the teamsters. Reasons for this are obvious. 

Now this contract between the union and carrier provides for many 
things that contradict and affect.the clauses in my lease. Of par- 
ticular interest to the union is their celebrated, if you may call it, 
welfare fund. Under the contract between union and carrier, the 
carrier must pay for this; the carrier must pay for pickup and de- 
livery of freight by special members of this union; this costs in excess 
of 21 percent of the carrier’s revenue dollar and is a job I am supposed 
to do, but which I am prevented by the union. 

The numerous fringe benefits which the union forces the carrier 
to agree to pay makes it impossible for the carrier to comply. The 
result is he cancels my lease and I am out of business. To aid and 
assist in this nefarious scheme, the ICC made an order known as 
MC-43, with which the members of this committee are no doubt 
familiar. This order has been used by carriers everywhere as a 
basis or reason for the cancellation of owner-operator’s leases. (See 
letters of All-States, Inc., dated October 20, 1955; Dixie-Ohio, dated 
January 18, 1954, exhibits *). 

That the union advocates the complete elimination of small-business 
men in the trucking industry is not a creature of my imagination, but 
are the words of former Senator Wheeler, the father of the Motor 
Carrier Act, but now counsel and attorney for the teamsters. 

As early : as November 1, 1949, in his br ief before the ICC, on Ex 
parte MC-43, in behalf of the Teamsters’ U nion, whom he repr -esented 
in that proceeding, he said “unlicensed individual equipment owners 
must be eliminated.”" “These sources of motor-freight transporta- 
tion (owner-operators) must be eliminated”. In this as counsel for 
the teamsters, he was placing before the ICC the policy of the team- 
sters to destroy small business, in this case, the owner-operator. This 
position has been repeated not only in words but by force of arms and 
violence as I will point out later. 

Mr. Wheeler refers in the same brief to Director Blanning of the 
Commission who took the position that carriers cannot have the same 
degree of control over employees from whom they lease vehicles that 
they have over other employees. Apparently, Director Blanning has 
been brainwashed by the Teamsters Union as shown by his picture in 
the Teamster, the official organ for the union and the remarks that 
went along with the picture.” 

This threat that small-business men must be eliminated would not be 
so tragic were just a few men like me eliminated by the process. But 
James Hoffa, boss of the teamsters in the Central States area, said in a 
Labor Board hearing in Cleveland, Ohio, January 6, 1954, in Case 
No. 8-RC-2131 under oath, on pages 287 and 288 of the record, that 
between 70 and 80 percent of the equipment used by 4,000 employers in 


the Central States area was owner-operated or owner-equipment driv- 
ers. He said further: 


Many people disagree and say it is around 50 to 60 percent, but it is rapidly 
becoming less. 


1° See exhibit 3 (c) and 3 (d), p. 73. 
11 See exhibit 3 (e), p. 74, brief of Teamsters Union. 
12 See exhibit 3 (f), p. 84, reprint of article from October 1948 issue of Teamster. 
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This very statement should be received with great scrutiny by this 
committee. 

Consequently, you can readily see that for the protection of us little 
fellows, the Federal Government must intervene. We have no pro- 
tection from and through the union supposed to be our representative. 
They not only refuse to protect us but their leadership has adopted the 
avowed policy to eliminate us from the industry we founded, as I 
shall show you later. 

Prior to 1952 the constitution of the teamsters permitted only a 
qualified membership to an owner-operator. We had to join and pay 
dues, but could not vote or hold office, or engage in any manner in the 
negotiations of contracts. 

This limited membership in 1952 was changed to read: 


Persons who own, lease or operate a vehicle may be eligible for membership— 
but was further limited as follows: 


An owner-equipment driver is a person who, in connection with his employ- 
ment, uses equipment sold or leased to him by his employer or equipment which 
he has purchased independently but which he uses in whole or in part in the 
service of his employer. When such person apply for membership in the inter- 
national the local and international shall have the right and authority as a 
condition precedent to membership to approve or disapprove of any contract 
pertaining to such form or similar form of employment. 

And so I am still required to obtain the union’s approval of my lease 
with the carrier on the basis of any employee before I become a mem- 
ber in order that the union may represent me to eliminate me. Now, 
in practice, the carrier does not change the lease to meet union re- 
quirements. Rather than fight with the union on other subjects, he 
just “eliminates” the owner-operator, although the “owner” and 
“carrier” has no dispute between them and both desire to continue 
their relationship and would do so but for the union pressure put 
upon them. 

I urge you in behalf of the hundreds of thousands of owner- 
operators throughout the Nation and those thousands of small car- 
riers hauling produce, farm products and coal from the farm and 
mine to the dealer or consumer, be authorized by proper rules to en- 
gage in their constitutional rights to pursue their business, buy their 
equipment and lease it without union pressure and involuntary sub- 
mission to the tyrannical orders of the teamsters and their business 
agents. 

This appeal would not be made had not I and many others sincerely 
attempted to find a remedy and relief in our courts and even on the 
picket lines. A strong example of this latter procedure is found in 
Akron, Ohio, in the case of Motor Cargo, Inc. This company has its 
main office in Akron, Ohio, but maintains terminals at and hauls 
freight between Minneapolis, Milwaukee, Davenport, Chicago, Cleve- 
land, Dayton, Scranton, Allentown, New York, Philadelphia, and 
Baltimore. 

In April of 1954, 80 owner-operators at the Akron terminal pro- 
tested the action of the carrier pooling their trailers by setting up an 
orderly picket line. This picket line was driven from their legal 
positions on the public sidewalks by a raiding party of 200 State 
— of the teamsters, their business agents and thugs from all over 

110. 





66 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


This committee should look at the pictures taken by Akron’s news- 
paper, the Akron Beacon Journal. The April 29, 1954, issue is pre- 
sented herewith, showing the Akron Police Officer Fouche posing with 
the armload of ball bats carried and used by teamsters business agents 
on their own members. Additional photographs taken at the time 
show all teamsters’ agents and thugs were wearing handkerchiefs 
tied around their arms for identification.’ 

William Presser, of the jukebox r: et fame, as reported in the 
Reader's Digest issue of November 1955, page 65,'* was present, wield- 
ing a ball bat with his bodyguard, a racketeer of Cleveland, Ohio, 
foo as N. Louis “Babe” Triscaro, a wornout prizefighter. Both 
these gentlemen were engaged in the business of union busting by force 
and violence before they became the heads of the teamsters in Ohio. 

Of course, neither I nor the thousands of other owner-operators in- 
tended to compete with gangsters more vicious than the Capone 
racketeers in their conduct. If there is any doubt as to the descrip- 
tion I have given these men, I suggest the committee examine the 
criminal records of these men. 

I will have time to only briefly show you the history of this industry. 
When I first drove a truck over the highways of Ohio, Pennsylvania, 
New York, Indiana, Illinois, Missouri, Kansas, Oklahoma, Texas 
Louisiana, Mississippi, Tennessee, North Carolina, South Carolina, 
Kentucky, West Virginia, and Virginia, I a for brokers or agen- 
cles W ho had freight to haul for shippers. As shippers found trans- 
portation by motor was preferred for various reasons over rail, the 
volume of business inceased. 

Brokers owned no equipment; very few motor transportation com- 
panies existed. Consequently, when the grandfather clause was in- 
bs for the issuance of permits by the ICC, the whole theory was 


based upon the routes which I and thousands of other owner -operators 


had established over the country. But the broker had no equipment; 


he was just a broker and could not qualify as a carrier who had sufli- 
cient equipment to haul freight on the designated routes. 

An example of this fully appears in the ICC records covering 
Dixie-Ohio. The broker, in order to get the permit, caused the owner- 
operator to execute a bill of sale or transfer title without any consider- 
ation to the broker, in order that the broker might show to the ICC 
that he had sufficient motor equipment to perform on the designated 
routes. 

The broker thus became a carrier and as a carrier he executed a 
lease with the owner of the motor equipment as lessor for the use of 
the property bought, paid for, and owned by the operator but stand- 
ing in the carrier's name for ICC purposes. 

Most of the present-day carriers, with their plush oflices, company- 
owned equipment and big business, began just this way. Whether a 
fraud was practiced upon the Commission by the brokers or not is 


simply asking a question, as it is probably now too late to attempt to 
correct it. 


Owner-operators were compelled by economic conditions to deliver 


title in order to have freight to haul, and brokers, having shippers’ 
freight to haul, had to have equipment. 


18 These photographs are in the committee's files. 
4 See exhibit 3 (zg) p. 86. 
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Now, under these circumstances, abuses were bound to arise. The 
ICC has attempted to correct matters as this business developed into 
a gigantic industry probably only second to agriculture in our Nation, 
The abuses, however, have been overemphasized to accommodate the 
plan and policy of certain interests to eliminate the owner-operator 
and serve their selfish purposes. 

In the quarter of a century during which I have been an owner- 
operator I have never viol: ited a State or Federal law or LCC regula- 
tion. I have not slept on the side of the road with my feet hanging 
out of the cab, or ate beans out of a can, as the teamsters describe 
a gypsy. [am nota gypsy. I have purchased and paid for hundreds 
of thousands of dollars worth of trucks, trailers, parts, tires, oil, gas, 
tarpaulins, and goods necessary to run my business, and have never 
been sued. I stand in the identical position of others in this Nation. 
My record is no better and no different from the thousands of other 
men, just like me, who have contributed the best years of their lives 
and experience to this work. It is unfair to eliminate us; it is fair 
and just that you should investigate this matter. 

I am not a lawyer or a legisl: ator and have never held a public 
office, but as an ordinary fellow, I would sooner have this sameede 
tee learn what is being done to put a small man out of business 
than to ask you for a law to help oe me in business with financial 
aid. To prevent a little man from getting into financial trouble is 
surely as important as helping him financially after he is in trouble. 
Nor do I seek you to encroach upon the jurisdiction of the Labor 
and Education Committee of this Senate nor upon the jurisdiction 
of the Interstate and Foreign Commerce Committee, nor to ask you 
to broaden or restrict the jurisdiction of the ICC and its regulations. 
I can live and so can others under the laws of my country. I have 
always thought the right to contract was practically an inalienable 
right as well as a constitutional right. This proposition seems to be 
doubted in many quarters. The teamsters say I don’t have the right 
to own property and lease it without their full approval. They say 
they intend to eliminate me. 

The ICC gives a sympathetic ear to this unjust argument. The 
carrier fears for his life if he dares question the teamsters’ decision. 
The courts fear political reprisals if they protect the individual 
against the teamsters’ $60 million combine, and so congressional aid 
is needed. 

John L. Lewis, of the mineworkers, paid $500,000 . get the pro- 
nouncement of a man’s right to join a union of his choosing with- 
out coercion and interference written into our labor laws as equalizing 
legislation. I am in no position to do that, but I do ask you, for my- 
self and other little men, for legislation which declares it to be the 
policy of this great Nation, that I may purchase, own, and operate 
motor equipment to be used in interstate commerce and contract for 
its use and my services with a carrier of freight, without coercion or 
interference from anyone. 

I can live and prosper if this old American doctrine can again be 
announced as the public policy of a great Nation, W ithout it, not 
only I, but a substantial portion of our population of small- business 
men will be eliminated, 

The Cuamman. Thank you very much, Mr. Conner. 
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Mr. Conner. I have made some pretty strong accusations here, and 
I have got some exhibits here which, if you want them, I would be 
glad to give to you. 

The Cuarrman. We would be very glad to have them for the file. 
And it might be that some of them could be used in the record. Not 
knowing what they are, I cannot pass on them now, but we would 
— it if you would leave them for our files.*® 

The CHatmrmMan. Any questions? 

Mr. Srutts. No. 

The CHamman. Mr. Adams? 

Mr. Apams. Do you have any specific suggestions as to what the 
ICC may do to remedy the problem you have outlined ? 

Mr. Conner. Well, I think that if the ICC would eliminate the MC- 
43, that would be one thing that the ICC could do. 

Mr. Apams. Are any legislative changes required, in your opinion? 
Do you think that Congress ought to change the law in any way and, 
if so, how? 

Mr. Conner. No, I would not; but a little thought is a poor thought, 
the same as a little bit of judgment is poor judgment. But if you 
would like to give us some time, I think I could prepare something 
or other, and I would be glad to send it to you. 

The Crarrman.We would be very glad to have it. Of course, in 
order to include it in the record, we would have to have it pretty soon. 
Mr. Conner. How soon ? 

The CHarrman. I would say in 2 weeks’ time. 

Mr. Conner. O. K. 

The CuarrMan. Fine. We will hold the record open for 2 weeks.” 

Thank you very much. 

Mr. Sruurs. Well, if I might ask one question: On page 4, you 
do talk about the MC-43. You feel that the ICC went along with the 
teamsters fully, and that the two of them are in sort of cahoots against 
these small operators ? 

Mr. Conner. Yes, sir. 

Mr. Sruuts. So, the Government here is not protecting the smaller 
folks, and you have the feeling that it and the union are doing all that 
they can to concentrate the transportation, rather than giving you all 
an opportunity ? 

Mr. Conner. That is right. 

The Cuatrman. And the inevitable result would be to push out the 
little private operator? 

Mr. Conner. That is right. 

Mr. Stvurs. How about the representatives of the big trucklines, 
did they protest MC—43 as much as the smaller ones, or were they in- 
clined to go along? 

Mr. Conner. No, I do not think they protested as much as the small 
lines did. 

Now, the railroads and the union, from the beginning of MC-43— 
the first order in MC—438 was to eliminate all leasing except those to 
authorized carriers, that was the start of it, and they fought it down 
to the last, the Teamsters’ Union and the railroads 

Mr. Sruurs. They fought against it or for it? 





% See exhibit 3, p. 69, for material submitted by Mr. Conner. Other documents sub- 
mitted retained in files. 


8 See exhibit 3 (h), p. 90, for additional material subsequently submitted. 
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Mr. Conner. For it. 

Mr. Stutts. The railroads and the teamsters were together ? 

Mr. Conner. That is right. 

Mr. Sruutts. And the ICC came out fairly close to their position ? 
Mr. Conner. That is right. 

Mr. Stutts. Thank you. 

The CHatrman. Thank you very much, Mr. Conner. 

(Exhibits submitted by Mr. Conner follow :) 


Exuisirt 3 (a) 
Moror FREIGHT TRANSPORTATION AGREEMEN' 


THIS AGREEMENT, by and between A. C. E. TRANSPORTATION Co., INC., a corpora- 
tion of Akron, Ohio, hereinafter designated the CARRIER, and 
hereinafter designated as the OPERATOR, 

WITNESSETH : 

WuEkREAS, Carrier is a common carrier of property by motor vehicle operating 
in interstate commerce and certificated by the Interstate Commerce Commission 
and state utility commissions to perform such service, and 

WHEREAS, Operator is the owner of the motor vehicle equipment herein de- 
scribed, and enters into this agreement for the purpose of furnishing transporta- 
tion service to Carrier under the terms and conditions set forth herein, it being 
understood and agreed by the parties thereto, that if this agreement is not exe- 
cuted by the Operator personally, that the undersigned, in executing the same, 
is acting as an agent of the Operator and represents that he has full power of 
attorney and is authorized by the Operator to act in his place and stead and 
to do and perform each and every act and thing which this Agreement requires 
Operator to do. 

Now, THEREFORE, in consideration of the mutual promises and agreements by 
the parties hereto, Operator agrees as follows: 

To provide the Carrier with the transportation service between the points and 
over the routes designated by carrier as will be more specifically set forth by 
waybills for each individual shipment, and a manifest or load sheet which will 
be given Operator for each trip to be made by means of the motor vehicle 
equipment herein set forth. 

That the equipment described herein is and at all times during the continuance 
of this agreement will be maintained in the first class repair at the expense 
of Operator and that he will pay all costs in connection wtih the operation of 
said equipment; that he will furnish license plates and registration certificates 
required for said motor vehicle equipment by the state of his residence. 

That said equipment will be operated at his expense by himself or by competent 
employees of his in a careful manner, 

That he will pick up, transport, and deliver punctually freight received by him 
while in the transportation service of Carrier. 

To secure delivery receipts, properly signed and dated, covering all freight 
transported hereunder by Operator and to handle such transportation business in 
such a manner as to promote the good will and good reputation of Carrier. 

To, at all times, display certificate numbers of the Carrier while operating over 
the routes and in the service of the Carrier, and at no other time whatsvever, so 
that when the motor vehicle equipment described herein is not used in the service 
of Carrier, all certificate numbers, names, or other means of identification showing 
the same was operated in the service of the Carrier will be removed therefrom. 
That the equipment will be operated only over the certified routes of Carrier. 
To comply at all times, with all laws, rules, and/or regulations of the Inter- 
state Commerce Commission, Bureau of Motor Carriers, or any public utilities 
commission of any state or other authority of any state in or through which 
the motor carriers herein described may be operated under this Agreement and 
which may be binding or obligatory on either party hereto. 

To report to the Carrier any and all accidents involving equipment herein, or 
loss or damage to the freight or cargo therein to such individuals as Carrier 
nay designate. 

To provide Workmen’s Compensation coverage for his drivers and employees 
and to be responsible for the payment of all premiums due under any Workmen’s 
Compensation law and to pay all state and federal taxes for unemployment com- 
pensation insurance, old-age pensions, and other social security, and to meet all 
requirements or regulations now or hereafter adopted or promulgated by any 
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legal constituted authority with respect to all persons engaged by him in the 
performance of this Agreement and, further, agrees to indemnify and keep 
indemnified Carrier against all liability by reason of his failure to do so. 

To sign all load or manifest sheets or have his drivers or employees do so 
for each load transported hereunder and to collect freight, C. O. D. and any 
other charges on specific shipments when directed by written instructions on 
freight bills, manifests, load sheets, or otherwise, to do so. 

The carrier will provide full coverage insurance such as property damage, 
public liability and cargo, except on cargo when such loss occurs by reasons of 
fire, theft, wet freight, collision, or upset occurring when equipment is in 
transit, then, in that event, the maximum liability of the operator shall be Two 
Hundred Fifty Dollars ($250.00). 

The relationship herein created is that of independent contractor and not 
that of employer and employee. Operator is a contractor only and not the 
employee of Carrier. 

It is mutually understood and agreed that Carrier shall not be obligated to 
pay any fines or settlements that may be assessed against Operator or against 
his employees by reason of any violation of any law or regulation by him or them. 

The Carrier shall not be liable to Operator for any damage sustained by or 
to the equipment of Operator, while the equipment is engaged in said trans- 
portation service or for loss by confiscation or seizure of the equipment by any 
public authority. 

In such cases where operator tractor pulls a trailer belonging to carrier or 
the carrier tractor pulls a trailer belonging to an operator, or an operator 
tractor pulls a trailer belonging to another operator, the owner of the tractor 
shall be liable for all losses sustained resulting from damage to the said trailer 
while being so used, limited, however, to the sum of Two Hundred and Fifty 
Dollars ($250.00) in each accident. 

It is further agreed by and between the parties hereto, that no verbal agree- 
ments or understandings of any kind or character have been entered into; that 
any previous agreements are hereby voided and revoked by this Agreement 
and that all Agreements between the parties are set forth herein, and that 
this Agreement shall, at all times, be interpreted under the laws of the state 
of Ohio. 

Compensation on a per ton basis between authorized points of service will 
be made according to published schedule (copy annexed). Pick up and deliveries 
made by the Operator on L. T. L. shipments will be paid at the rate of ________ 
per ewt., except pick up or deliveries made to connecting lines or delivery carriers 
the rate will be ~..__--_ per cwt. with a maximum of Ten Dollars ($10.00) 
when the work is performed by the Operator. All truck load or volume ship- 
ments pick up or deliveries taking a truck load or volume rating will be made 
free of charge. 

Settlement will be made the 15th of each succeeding month, or the operator 
may draw any money on the books upon the completion of each trip and only 
when Operator has delivered to Carrier delivery receipts, trip sheets, driver's 
logs, or any other records required to be kept by Carrier. If there are any 
loss or damages to the freight while in transit by the Operator, of C. O. D.’s, 
freight charges or other amounts not accounted for, such monies, and amount 
of any claims, will be deducted from the compensation due Operators. 

Upon the termination of this Agreement, Operator will return to Carrier, any 
property or equipment belonging to Carrier including documents, papers, identi- 
fication plates, public utility tax cards, and any other evidence of operating 
authority belonging to Carrier. 

This contract shall be effective when approved by a duly authorized agent 
of the Carrier and shall terminate when all conditions have been complied with 
by the parties hereto. 


eaten a 
Make Motor No. Serial No License No. 

I a ae a ee ee ee ere a 
Make Motor No. Serial No. License No. 


~ 


igned in duplicate this 


Signed in duplicate this __-________ day of 
Signed in presence of: 


Operator 














ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 71 


EXxHIsbIT 3 (b) 


CENTRAL STATES AREA OVER-THE-RoAap Moron FREIGHT AGREEMENT WITH OHIO 
RIDER 


Period Covered—February 1, 1955, to January 31, 1961 


* * * * * * ” 


ARTICLE XXXII. OWNER-OPERATORS 


SecTIon 1. Owner-operators (See Note), other than certificated or permitted 
carriers, shall not be covered by this Agreement unless affiliated by lease with a 
certificated or permitted carrier which is required to operate in full compliance 
with all the provisions of this Agreement and holding proper ICC and state cer- 
tificates and permits. Such owner-operators shall operate exclusively in such 
service and for no other interests. 

(Nore.—Whenever “owner-operator” is used in this article, it means owner- 
driver only, and nothing in this article shall apply to any equipment leased except 
where owner is also employed as a driver.) 

Section 2. This type of operator’s compensation for wages and working con- 
ditions shall be in full accordance with all the provisions of this Agreement. The 
owner-operator shall have seniority as a driver only. 

Section 3. Certificate and title to the equipment must be in the name of the 
actual owner. 

Section 4. In all cases, hired or leased equipment shall be operated by an 
employee of the certificated or permitted carrier. The employer expressly reserves 
the right to control the manner, means and details of, and by which, the owner- 
operator performs his services, as well as the ends to be accomplished. 

Section 5. Certificated or permitted carriers shall use their own available 
equipment, together with all leased equipment under minimum thirty-day bona 
fide lease arrangements, on a rotating board, before hiring any extra equipment. 

Section 6. Separate checks shall be issued by the certificated or permitted 
carriers for driver’s wages and equipment rental. At no time shall the equip- 
ment check be for less than actual miles operated. Separate checks for drivers 
shall not be deducted from the minimum truck rental revenue. The driver shall 
turn in time direct to the certificated or permitted carrier. All monies due the 
owner-operator may be held no longer than two weeks, except where the lease 
of equipment agreement is terminated and in such case all monies due the opera- 
tor may be held no longer than thirty (30) days from the date of the termina- 
tion of the operation of the equipment. 

Section 7. Payment for equipment service shall be handled by the issuance of 
a check for the full mileage operated, tonnage or percentage, less any agreed 
advances. A statement of any charges by the certificated or permitted carrier 
shall be issued at the same time, but shall not be deducted in advance. 

Section 8. The owner-operator shall have complete freedom to purchase gaso- 
line, oil, grease, tires, tubes, ete., including repair work, at any place where effi- 
cient service and satisfactory products can be obtained at the most favorable 
prices. 

Section 9. There shall be no deduction pertaining to equipment operation for 
any reason whatsoever. 

Section 10. The Employer or certificated or permitted carrier hereby agrees 
to pay road or mile tax, social security tax, compensation insurance, public 
liability and property damage insurance, bridge tolls, fees for certificates, permits 
and travel orders, fines and penalties for inadequate certificates, license fees, 
weight tax and wheel tax, and for loss of driving time due to waiting at state 
lines, and also cargo insurance. It is expressly understood that the owner-driver 
shall pay the license fees in the state in which title is registered. 

All tolls, no matter how computed, must be paid by the Employer regardless 
of any agreement to the contrary. 

All taxes or additional charges imposed by law relating to actual truck opera- 
tion and use of highways, no matter how computed or named, shall be paid by 
the Carrier, excepting only vehicle licensing as such, in the state where title is 
registered. 

Section 11. There shall be no interest or handling charge on earned money 
advanced prior to the regular pay day. 

Section 12. (a) All certificated or permitted carriers hiring or leasing equip- 
ment owned and driven by the owner-driver shall file a true copy of the lease 
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agreement covering the owner-driven equipment with the Joint State Com- 
mittees. The terms of the lease shall cover only the equipment owned and driven 
by the owner-driver and shall be in complete accord with the minimum rates and 
conditions provided herein, plus the full wage rate and supplementary allow- 
ances for drivers as embodied elsewhere in this Agreement. 

(b) The minimum rate for leased equipment owned and driven by the owner- 
driver shall be: 


Cents per mile 
Single axle, tractor only___---_ 


stale eign Seb hac ernctabap ay Ql, 
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75 percent of the above rates to apply for deadheading, if and when ordered, 
provided, however, that the 75 percent rate will apply only on first empty dis- 
patch away from the home terminal; thereafter the full equipment rental rate 
to apply until driver is redispatched from home terminal; the above rates to 
be based on 23,000-pound load limit. On dad limits over 23,000 pounds, there 
shall be one-half (4) cents additional per mile for each 1,000 pounds or fraction 
thereof in excess of 23,000 pounds. There shall be a minimum guarantee of 
24,000 pounds for leased equipment owned and driven by the owner-driver. 
Nothing herein shall apply to leased equipment not owned by a driver. 

The minimum rates set forth above result from the joint determination of the 
parties that such rates represent only the actual cost of operating such equip- 
ment. The parties have not attempted to negotiate a profit for the owner-driver. 

Section 13. Driver-owner mileage scale does not include use of equipment for 
pickup or delivery at point of origin terminal or at point of destination terminal, 
but shall be subject to negotiations between the Local Union and Company. 
Failure to agree shall be submitted to the grievance procedure. 

Section 14. There shall be no reductions where the present basis of payment 
is higher than the minimums established herein for this type of operation. 
Where owner-operator is paid on a percentage or tonnage basis and the operating 
company reduces its tariff, the percentage or tonnage basis of payment shall 
be automatically adjusted so that the owner-operator suffers no reduction in 
equipment rental or wages, or both. 

Section 15. It is further understood and agreed that any arrangements which 
have heretofore been entered into between members of this Union, either among 
themselves or with the Employer or with the aid of the Employer, applicable 
to owner-driver equipment contrary to the terms hereof, shall be dissolved 
or modified within thirty (30) days after the signing of this Agreement so that 
such arrangements shall apply only to equipment of the owner-driver while 
being driven by such owner-driver. In the event that the parties cannot agree on 
a method of dissolution or modification of such arrangement to make the same 
conform to this Agreement, the question of dissolution or modification shall be 
submitted to arbitration, each party to select one member of the arbitration 
board, and the two so selected to choose a third member of said board. If the 
two cannot agree upon the third within five (5) days, he shall be appointed by 
the Joint State Committee. The decision of said board to be final and binding. 

Section 16. It is further agreed that the intent of this clause and this entire 
Agreement is to assure the payment of the Union scale of wages as provided 
in this Agreement and to prohibit the making and carrying out of any plan, 
scheme, or device to circumvent or defeat the payment of wage scales provide: 
in this Agreement. This clause is intended to prevent the continuation of or 
formation of combinations or corporations or so-called lease of fleet arrange- 
ments whereby the driver is required to and does periodically pay losses sustained 
by the corporation or fleet arrangement, or is required to accept less than the 
actual cost of the running of his equipment, thus, in fact, reducing his scale 
of pay. 

Section 17. It is further agreed that if the Employer or certificated or per- 
mitted carrier requires that the “driver-owner-operator” sell his equipment to 
the Employer or certificated or permitted carrier, directly or indirectly, the 
“driver-owner-operator” shall be paid the fair true value of such equipment. 
Copies of the instruments of sale shall be filed with the Union and unless objecte! 
to within ten (10) days shall be deemed satisfactory. If any question is raised 
by the Union as to such value, the same shall be submitted to arbitration, as 
above set forth, for determination. The decision of the arbitration board shall 
be final and binding. 
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Section 18. It is further agreed that the Employer or certificated or permitted 
carrier will not devise or put into operation any scheme, whether herein enu- 
merated or not, to defeat the terms of this Agreement, wherein the provisions 
as to compensation for services on and for use of equipment owned by owner- 
driver shall be lessened, nor shall any owner-driver lease by cancelled for the 
purpose of depriving Union employees of employment, and any such complaint 
that should arise pertaining to such cancellation of lease or violation under 
this section shall be subject to ARTICLE X. 

Section 19. (a) The use of individual owner-operators shall be permitted by 
all certificated or permitted carriers who will agree to submit all grievances 
pertaining to owner-operators to joint Employer-Union grievance committees 
in each respective state. It is understood and agreed that all such grievances 
will be promptly heard and decided with the specific purpose in mind of— 

(1) protecting provisions of the Union contract; 

(2) prohibiting any and all violations directly or indirectly of contract 
provisions relating to the proper use of individual owners ; 

(3) prohibiting any attempts by any certificated or permitted carrier in 
changing his operation which will affect the rights of drivers under the 
terms of the contract, and generally the certificated or permitted carriers 
agree to assume responsibility in policing and doing everything within 
their power to eliminate all alleged abuses in the use of owner-drivers which 
resulted in the insertion of Section 19 (Article XXXIII) in the original 

945-47 Over-the-Road contract; 

(4) owner-driver operations to be terminal to terminal, except where no 
local employees to make such deliveries or otherwise agreed to in this 
contract ; 

(5) the certificated or permitteed carriers agree that they will, with a 
joint meeting of the Unions, set up uniform rules and practices under which 
all such cases will be heard; 

(6) it shall be considered a violation of the contract should any operator 
deduct from rental of equipment the increases provided for by the 1955 
Amendments or put into effect any means of evasion to circumvent actual 
payment of increases agreed upon effective for the period starting February 
1, 1955, and ending January 31, 1961. ; 

(b) No owner-operator shall be permitted to drive or hold seniority where 
he owns three or more pieces of leased equipment. This provision shall not 
apply to present owner-operators having three or more pieces of equipment under. 
lease agreement, but such owner-operator shall not be permitted to put addi- 
tional equipment in service so long as he engages in work covered by this Agree- 
ment or holds seniority. Where owner-operator drives, he can hold seniority 
where he works sixty (60) per cent or more of time: 

* * * * « * tJ 


EXHIBIT 3(c) 


AL STATES FREIGHT, INC., 
Akron, Ohio, October 20, 1955. 
Mr. CASMIR ZUKOWSKY, 
Akron, Ohio. 


Dear Mr. ZuKoWsKy: Due to the MC—43 order becoming effective this coming 
December 1, we are canceling your lease with All States Freight, Inc., as of that 
date. 

We are sorry that this has become necessary, but we have to move fast in 
order to be ready to make the change at that time. 

Yours very truly, 
P. M. THOMAS, 
Erecutive Vice President. 


EXHIBIT 3(pD) 


Drxte Onto Express Co., 


Akron, Ohio, January 18, 1954. 
Mr. Rosert STAFFORD, 


Akron, Ohio. 


Dear Mr. SrarrorpD: It is with deep regret and after much consideration that 
we are announcing to our owner-operators that we must discontinue our present 
method of operation. 
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There are many factors that have brought about this change, the majority 
of them being entirely beyond your control or that of the company. 

Our present setup is quite inefficient and we cannot continue to operate on the 
basis of leases from individuals. Highway taxes, cancellation of reciprocity, and 
other conditions have forced us to take this action. 

We have enjoyed the association with you as individuals and wherever pos- 
sible we will offer you an opportunity to work for the company. 

Effective March 1, 1954, your lease with Dixie Ohio Express Co., for all equip- 
ment, both tractors and trailers, is hereby canceled. 

In the event you have an opportunity to place your equipment in operation else- 
where prior to March 1, 1954, we will be willing to transfer title to your unit or 
units prior to said date. 

The deposit you have with the company or a sufficient balance of your account 
will be retained until we are certain that all invoices charged to the company 
for which you are liable have been accounted for. 

Yours very truly, 
C. A. KELLEY, General Manager. 





EXHIBIT 3 (BE) 
INTERSTATE COMMERCE COMMISSION, WASHINGTON, D. C. 


I, W. P. Bartet, Secretary of the INTERSTATE ComMMERCE CoMMISSION, do hereby 
certify that the attached is true copy of exceptions filed November 1, 1949, in 
Ex parte No. MC—48, Lease and Interchange of Vehicles by Motor Carriers, the 
original of which is now on file and of record in the office of said Commission. 

IN WITNESS WHEREOF I have hereunto set my hand and affixed the Seal of 
said Commission this 2d day of December, A. D. 1949. 


[SEAL] W. P. BarTEL, 
Secretary of the Interstate Commerce Commission. 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
Ex Parte MC—43 
LEASE AND INTERCHANGE OF VEHICLES BY WATER CARRIERS 


EXCEPTIONS OF THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS—CHAUFFEURS— 
WAREHOUSEMEN AND HELPERS OF AMERICA TO THE PROPOSED REPORT OF 
EXAMINER HENRY C. LAWTON, AND REASONS IN SUpporRT OF EXCEPTIONS 


EXCEPTIONS 

The International Brotherhood of Teamsters—Chauffeurs—Warehousemen 
and Helpers of America excepts to the proposed report of Examiner Henry C. 
Lawton, rendered August 26, 1949, and to the findings and conclusions therein 
contained, in the following particulars, to wit: 
Erception 1 

The Examiner erred in proposing that the Commission find that the rules set 
forth in Appendix I of his report. would be adequate to enable the Commission 
properly to administer, execute, and enforce the provisions of Part II of the 
Interstate Commerce Act. 
Erception 2 

The Examiner erred in failing to propose that the Commission find necessary, 
and adopt, the rules requested by the Union. 
Erception 3 

The Examiner erred in proposing that the Commission adopt rules which 
may permit continued use of owner-operators by authorized carriers in harmful 
and destructive operations in the motor freight transportation industry. 
Exception 4 

The Examiner erred in proposing that the Commission find that the require 


ments imposed by his recommended rules would adequately deal with, and reason- 
ably resolve, the undesirable conditions disclosed by the hearing. 
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Exception 5 

The Examiner erred in proposing that the Commission find that the adoption 
of a requirement prohibiting equipment leases between authorized carriers and 
nonearriers for less than 30 days, would sufficiently correct, and enable the 
Commission adequately to deal with, the undesirable conditions disclosed by the 
hearing. 
Exception 6 

The Examiner erred in failing to propose that the Commission find that leases 
of equipment should be permited only between authorized carriers. 
Erception 7 

The Examiner erred in predicating his proposed rules upon the assumption 
that there were substantial differences in the conditions created by “long-term 
leases” between authorized carriers and owner-operators, and “short-term leases” 
between authorized carriers and owner-operators.’ 
Laception 8 

The Examiner erred in proposing to find that Rule III, dealing with the aug- 
menting of equipment during an “emergency,” was necessary or desirable. 
Laeception 9 

The Examiner erred in his assumption that any formal rule was necessary 
or desirable to permit carriers to augment equipment during so-called emer- 
gencies.” 
Exception 10 

The Examiner erred in proposing that Rule IIg be inapplicable to instances 
in which equipment is utilized in the transportation of railway express traffic, 
or in substituted motor-for-rail transportation of railroad freight moving be- 
tween railroad stations on railroad billing. 
Leception 11 

The Examiner erred in proposing to incorporate in the Rules, and in formu- 
lating, a definition of the word “own” (Rule If). 
Ehaeception 12 

The Examiner erred in phrasing the body of Rule II in terms of the unde- 
fined word “vehicles” instead of the defined word “equipment”. 
Exception 13 

The Examiner erred in failing to include in his proposed Rules (Rule IIc) an 
affirmative requirement that the methods of computing compensation in cases of 
equipment leases must be of a prescribed character. 
Exception 14 

The Examiner erred in proposed Rule Ile (1) in failing to specify with par- 
ticularity the manner in which leased equipment must be identified as such. 
Exception 15 

The Examiner erred in proposed Rule IIf in limiting to one year the time dur- 
ing which authorized carriers must retain in their files load manifests covering 
each trip for which leased equipment is used. 
Exreeption 16 

The examiner erred in failing to require in Rule IIg that an authorized carrier, 
when leasing equipment and assigning it to a driver not a regular employee of 
such carrier, must insure that the driver is familiar with the Motor Carrier 
Safety Regulations, and furnish a certificate of medical examination. 
Exception 17 

The Examiner erred in failing to require in proposed Rule Ila that a lease 
arrangement must include statements as to the charges to be made for the use 
of the equipment and the method of arriving at such charges. 


1The foregoing seven exceptions are discussed collectively in Part I of the Reasons in 
Support of Exceptions. 

* Exceptions 8 and 9 are discussed together in Part II of the Reasons in Support of 
Exceptions. 
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Exception 18 

The Examiner erred in failing to require (proposed Rule IV) that inter- 
changed equipment must be properly identified as in the service of the Carrier 
receiving it. 
Exception 19 


The Examiner erred in failing to include in proposed Rule IVd, requiring that 
traffic transported by interchanging carriers must move on through bills of 
lading issued by the originating carrier, the further requirement that such 


bills of lading must show the name of the carrier with which it is proposed to 
interchange equipment.® 


REASONS IN SUPPORT OF EXCEPTIONS 


I. THE PROPOSED RULES FAIL TO PROVIDE AN ADEQUATE REMEDY FOR THE CONDITIONS 
DISCLOSED BY THE RECORD 
A. Introductory 


kxxaminer Lawton'’s Report and Proposed Rules are a significant step in the 
correct direction. The Examiner proposes to find, as the evidence clearly re- 
quired, that existing “leasing practices” are intolerable and that remedial action 
is necessary. The record strongly supports this conclusion of the Examiner. 

Our chief criticism of the Examiner’s Report is that the measures he proposes 
be adopted are not adequate to cure the conditions which his Report describes. 
The Rules which he proposes would effect an amelioration, but stop short of a 
solution, of the deplorable conditions arising out of existing leasing practices. 
Adequate rules governing leasing practices would prohibit all leasing unless both 
parties to the transaction were authorized carriers subject to the jurisdiction 
of the Commission. This is what the Union originally proposed and this is the 
position it now maintains. 


B. Leases by carriers from non-carriers, though proven to promote irresponsibility 
and invite law violation, would be allowed by the Examiner’s Report to 
continue 


The Examiner correctly proposes to find that the pattern of conduct of the 
individual equipment-owner, and his exploiters, is vastly damaging to national 
transportation. Freight transportation by motor is provided, not by authorized 
carriers subject to the Commission's jurisdiction and responsible to the shipper 
and the public, but by individual equipment-owners to whom the authorized car- 
riers sell permission to use their operating rights for a fee. These individual 
equipment-owners are of different categories; some “gypsy around,” making 
single trips for the highest bidders, others tie themselves for varying periods of 
time to first one carrier and then another; still others haul exempt products 
to market and then pay tribute to authorized carriers for any number of trips 
necessary to return to their base. 

The results of the existence of these categories of individual equipment-owners 
are similar and uniformly disastrous. They were a primary reason why Con- 
gress originally enacted the Motor Carrier Act of 1935, as we pointed out in 
our main brief (Teamsters Brief, pp. 1-5). They remain to plague, not only 
the motor carrier industry, but also, because of their deterioration of rate 
structures, the transportation industry generally. 

The Examiner, in his “General Discussion and Conclusions” (pp. 54 et seq.), 
correctly catalogued many of the evils caused by the existence and exploitation 
of owner-operators. Though the Examiner was cautious his main analysis 
is essentially right and has our vigorous support. The unregulated privilege of 
authorized carriers to “lease” these unauthorized equipment-owners is responsi- 
ble for a multitude of ills. 

Despite the fact that the Commission's safety requirements are of paramount 
importance, existing leasing practices preclude any semblance of their observance 
or enforcement. When the authorized carriers resort to a “lease” of individual 
equipment-owners, economic compuision practically assures that the leased 
vehicle will not be inspected and that it will be driven for excessive hours, carry- 
ing excessive weights, unequipped with such safety devices as flares and fuses, 
and by a driver whose physical condition is unestablished by a proper medical 
certificate. 


® Exceptions 10 to 19 are discussed, seriatim, in numbered paragraphs 1 through 10 in 
Part III of the Reasons in Support of Exceptions. 
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Leasing of these individual equipment-owners further opens the door to a 
carrier's illegal extension of its operating rights and continues the opportunities 
for unlawful transportation. Such leasing destroys freight rate structures, 
creates unfair competitive conditions, and conceals from the Commission the 
true facts regarding motor carriage of property. It results in transportation by 
vehicles uncovered by public liability insurance. 

All these truths are pointed out with clarity, if possible understatement, in 
the Examiner's Report (pp. 54-57). But the Examiner apparently believes that 
these evils, generated by the existence of individual equipment-owners as a sig- 
nificant factor in the national transportation picture, can be largely eliminated 
by prescribing a minimum period of thirty days for leases. The Union, while 
applauding the Examiner’s recognition of the problem and his disposition to take 
action upon it, cannot agree that his proposed solution is adequate. 

We believe that the Examiner took hold of the problem by the wrong handle. 
Prescribing a minimum time-duration for leases, however constructive, is not the 
full answer to the problem; the answer lies in imposing limits on the sources 
from which equipment may be leased. Limiting leases to instances in which 
both parties to the lease are authorized carriers, under the constant surveillance 
of the Commission, is the proper, clean, and effective solution. 

The Examiner noted that the evidence in this proceeding “is replete with ex- 
amples of violations of the Interstate Commerce Act and the Commission’s regu- 
lations thereunder in the present practices of motor carriers in leasing equip- 
ment” (p. 54). Subsequently, he pointed out that “perhaps in no other proceed- 
ing in which practices of motor carriers have been under investigation, has there 
been such general admission by all parties, including those opposed to regulation, 
that violations of law and of the Commission’s regulations exist” (p. 56). The 
manifold evils and law violations which the Examiner noted were also established 
by the record to be a direct result of a presence of individual equipment owners 
in the field. 

It is against this background that the Examiner’s proposed rules must be 
assessed. Having determined that there are countless violations and evasions 
of law directly attributable to the existence of individual equipment owners, the 
solution is plainly indicated. This fluid force, ripe for exploitation and unable 
to protect itself, will continue to generate deplorable conditions and law viola- 
tions so long as it is allowed to continue in existence. 

These sources of motor-freight transportation must be eliminated. If these 
sources are not eliminated, and if both authorized carriers and individual equip- 
ment owners display the same inclination and ability to evade and nullify laws 
and regulations, the Examiner’s proposal will be a mere palliative in short order. 
It will probably result in gypsies carrying a number of thirty-day leases about in 
their vehicles, ready to display the most appropriate one and conceal the rest 
if they are challenged. 

The Examiner must have predicated his proposed rules upon the theory that 
substantially different conditions existed between “long-term’’ and short-term 
(or trip) leases. Most of the record refutes this view. Nowhere is it better 
refuted than in the Examiner’s Report itself. In summarizing the testimony 
of owner-operators—the best source of evidence as to actual conditions—the 
Examiner noted (p. 52): 

“All of the witnesses testified that violations of the law or the Commis- 
sion’s regulations by owner-operators were numerous, were virtually com- 
pelled by the conditions of their employment, and were the sume whether 
the owner-operators worked under trip-leases or long-term leases.” [Em- 
phasis supplied. ] 

In summary, the record proved: (1) law violations and evasions were shock- 
ingly widespread, (2) they resulted because of the existence of unlicensed indi- 
vidual equipment owners; (3) authorized carriers with individual equipment 
owners have the proven inclination and ability to violate and evade the law. 
These factors, taken together, require the elimination of the unlicensed individ- 
ual equipment owners. Any rules which seek to control, but do not eliminate, 
the cause of the difficulties will merely present a challenge to the ingenuity of the 


authorized carriers and their individual lessors to devise means for their 
avoidance. 


C. The ownership of equipment by authorized carriers promotes responsibility 
and should be required 

We do not believe there could be any challenge to our thesis here that the own- 

ership of equipment by authorized carriers promotes responsibility. This is true 

as an abstract matter and was proven of record. The Examiner’s Report made 
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this clear (p. 12) in stating, “It was the view of the Director [of BMC], con- 
curred in by many of the parties, that protection of the public is greater by car- 
riers which own their vehicles than by those which rent all their equipment.” 
[Emphasis supplied. ] 

We pointed out in our main brief (Teamster’s Brief, pp. 14-18) that the 
situation in the motor carrier field—where many carriers do not own the means 
of providing the service they are authorized to provide by the public regulatory 
authority—is wholly unique in the public service field. It is basically unsound 
and destructive of the regulatory process. 

The Examiner's proposed rules would do nothing whatever in alleviation of 
this situation. There could still be a complete divorcement between the re- 
sponsibility for public service and the ownership of the means to provide it. 
Greyvan’s loose methods of conducting transportation would not require drastic 
revision. Since its drivers would have to be employees, it could no longer de- 
nominate them “truckmen,” assert that they were “independent contractors,” 
and escape the socially desirable obligations imposed by law upon employers. 
Nor could it longer resort to the cruel cancelable-at-will leases it enforced with 
its “long-term” owner-operators. But its basic method of selling its operating 
rights to gypsies, exerting control over them by post-card, would not need sub- 
stantial revision. The Middle Atlantic Transportation Company, with its brazen 
admission that it desires to avoid the “garage business,” could continue along its 
present lines of operation. 

The Examiner reported (p. 64) that “the record herein makes it clear that in 
the absence of a requirement that leased equipment be operated by employees 
of the lessee, the important elements of direction, control, and responsibility 
of the lessee-carrier may be greatly weakened.” We agree with this conclusion 
of the Examiner. But the record also made it clear that the carrier had more 
direction, control, and responsibility when its employee was driving carrier- 
owned equipment rather than employee-owned equipment. 

This is necessarily true on the plainest of grounds. A carrier’s lease of an 
owner-operator vehicle creates something less than the customary employer- 
employee relationship. To fire the man is to lose his vehicle, and the carrier's 
hands may thus be tied. Exhibit 2 in this proceeding correctly pointed out that 
the control, direction, and domination which carries exercises over the perform- 
ance of transportation service is at the heart of these preceedings, and that 
such control, direction, and domination are generally less when the service is 
performed in hired vehicles rather than in company-owned vehicles (p. 2). Di- 
rector Blanning also recognized that carriers cannot have the same degree of con- 
trol over employees from whom they lease vehicles that they have over other 
employees. 

We think the true reason why the Examiner failed to recommend the elimi- 
nation of individual equipment-owners is reasonably plain from his Report, 
and that this reason is not sound. The Examiner believed that requiring owner- 
operators to become employees was “a hard decision to make, in view of its un- 
doubted effect upon the owner-operators who may be unwilling to enter into 
leases under which they cannot drive their own equipment unless they become 
employees of the lessee carrier” (p. 64). At another point, the Examiner re- 
ferred to the “difficulty of formulating definitive rules disposive of the con- 
troversial matters here under consideration, when regulation thereof has been so 
deferred...” (p. 63). [Emphasis supplied.] 

In other words, the Examiner believed that the carriers were so enured to 
exploiting individual equipment-owners, and the [Tatter so enmeshed in the sup- 
posed independence of their status, that proper corrective measures could not 
feasibly be taken. We do not believe the Commission should permit improper 
conditions to continue merely because the Commission has been overtolerant 
for too long. We think the long continuance of the industry’s evils is an addi- 
tional reason why forthright action is now required. 

We also reject the basis upon which the Examiner proposes to predicate con- 
tinued tolerance of the individual equipment-owner. Apparently solicitude for 
the individual equipment-owner, instead of an examination of the needs of the 
transportation industry or the necessity of enforcing proper standards of opera- 
tion upon authorized carriers, controlled the Examiner's conclusion. This solici- 
tude is misdirected. The owner-operators Who gave testimony at the hearing 
had a different view of the matter. We do not believe the Commission should 
pursue the phantom of the “independent truck-driver.” The owner operators 
who testified at the hearing want the leasing practices which led to their plight 
eliminated. They do not want misguided solicitude for their present circum- 
stances to defeat the basic purpose for which they risked their jobs in daring to 
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testify. They do not seek continuance of their present “independence.” They 
insist on holding authorized carriers to proper standards. It would be grotesque 
indeed if the purported “independence” of owner-operators, Was assigned as the 
reason for failing to correct the basis for their deplorable status. 

The Union is an organization of truck-drivers. Many of the individual equip- 
ment-owners are its members. If the Union cannot speak for them, bo one can. 
If the Commission is now to determine that individual equipment-owners may 
continue in the transportation picture, the Union insists that the true reason for 
this determination be given. This would be because the Commission is solicitous, 
not of the “independence” of these individuals, but of the long-continued privilege 
of the authorized carriers to exploit them. 


D. The Union's proposal represents the most practical solution of the problems 
involved in leasing 

The Union proposed in its main brief that the Commission adopt rules the effect 
of which would be to prohibit all augmenting of equipment by authorized curriers 
unless the lessor was also a carrier duly authorized by the Commission, and the 
leased equipment was driven by an employee of the lessee-carrier. 

The Examiner gave no attention to this proposal in his Report, and therein we 
submit he erred. We shall not reargue the reasons why we believe this proposal 
is the most feasible and least restrictive solution of the leasing problem, It 
would solve realistically the leasing problem by looking at the sources from which 
the equipment is obtained to provide transportation service. We refer to our 
main brief as demonstrating the practicability and desirability of this proposal as 
curative of the present ills in the industry. 


II. THE EXAMINER’S PROPOSED RULE III, SUSPENDING ALL OTHER REQUIREMENTS IF THE 
CARRIER LEASES EQUIPMENT FOR AN “EMERGENCY,” MUST BE DISCARDED 


The Examiner departed from any proposal of the Bureau of Motor Carriers in 
proposing a rule governing equipment-leasing in the rendition of so-called ‘‘emer- 
gency” service. We stand unalterably opposed to this or any similar proposal. 
We submit that all these proceedings will have been in vain if any such proposal 
is accepted. No matter what rules are adopted to govern routine equipment- 
leasing, they wil! be academic if this loophole of immense dimensions is permitted. 

The Examiner proposes in substance that an authorized carrier may, in an 
emergency, utilize equipment it does not own, with or without drivers, provided 
only that it subsequently advises the Bureau it has done so. An emergency is 
defined as “any situation in which the property of a shipper or shippers is in 
imminent danger of immediate loss or destruction by any means not within the 
control of the shipper,’ and other adequate transportation is unavailable. 

The impropriety of this exception should be crystal-clear upon the record. Its 
adoption would torpedo any other rules, however exemplary, which were adopted. 
If the record established anything, it established that there were an infinite 
variety and number of law violations and evasions effected by authorized carriers 
under the guise of leasing. The record further established the inadequacy of the 
Bureau's enforcement facilities to uncover and prove the law violations. <A 
primary consideration in framing any rules must be a recognition of the necessity 
that they be so framed as to make their evasion more dillicult and their enforce- 
ment easier. 

The Examiner, though he recognized these considerations again and again in 
his Report, seems to have discarded them completely when he framed Rule ILI. 
He then opened a loophole for law evasion which all the remaining rules are 
designed to prevent. 

Let us consider concretely what would be the effect of this proposed Rule III. 
Any carrier could feel initially free to perform transportation service in any 
Vehicle from any owner it could persuade to operate in its service. All the 
requirements governing leasing’ prescribed by Rule II could be forgotten. If the 
transportation were performed without challenge—as it would be in a vast 
majority of cases—no report would ever reach the Bureau. If the very slight 
risk of challenge actually materialized, the carrier could blandly assert that an 
“emergency” existed. 

The difficulties of disproving that an “emergency” existed would be immense. 
The Examiner’s proposal would make the key question whether there existed an 
“imminent danger of immediate loss or destruction” of the shipper’s property. 
This could always be claimed with many pretentious arguments. Whenever 
goads may be delayed in reaching their destination, there is imminent danger of 
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loss of property or of property value, or so it could and would be asserted. It 
would probably often be true that shippers would be predisposed to support even 
the most exaggerated contentions. 

Suppose it could be established to the satisfaction of judge or jury that the 
carrier was not within the broad stretch of Rule III. The carrier could still 
assert that, at most, it was merely guilty of an error of judgment occasioned by 
its zeal to move the goods committed to it. Proof of a wilful, deliberate viola- 
tion of law would be exceptionally difficult to establish. Rule III would have 
the effect of providing a broad tent within which carriers could shelter them- 
selves while continuing such operations as they pleased. 

Sut it may be said in support of the Examiner’s proposal that a loophole so 
broad was not intended by Rule III; it was conceived to take care of threat- 
ened loss or destruction of physical property by such natural forces as fire or 
flood. But this is not the way Rule III now reads. The inability of the Exam- 
iner to embody his intention in this Rule illustrates why we believe there should 
be no Rule III or anything comparable to it. No one will be able to draft a 
Rule which will close the loophole. 

In our view it is unnecessary to write in any exemption of this character. If 
there existed a genuine emergency, such as threatened destruction of property 
by fire, we do not suppose any carrier, or anyone else for that matter, would 
hesitate to render all aid within its physical power. We cannot believe the 
Commission would ever so misconceive its function as to seek to penalize a car- 
rier under its jurisdiction because the carrier extended aid in a natural disaster. 
No carrier would feel concerned because specific authorization was lacking. 

The Examiner’s proposal grew directly out of the testimony of the witness 
Utzinger, owner of the J. J. Stanton Transportation Company, engaged in hauling 
a limited amount of general commodities, but primarily oilfield and other heavy 
equipment, over irregular routes in parts of Colorado, Wyoming, and Utah (R. 
8453-844). He testified as to a recent emergency within his experience. An oil 
well at Green River, Utah, was threatened with a blowout, owing to gas pressure, 
and it was necessary to rush stocks of drilling mud to Green River from all 
available locations and by all available vehicles (R. 845). There would have 
been no time for written leases as two or three hours delay would have been 
fatal. 

It was to this example that the Examiner referred in his brief discussion of 
proposed Rule III (p. 67). He thought this “real emergency” was the only type 
which would justify a departure from the otherwise applicable rule. But even 
witness Utzinger would not have gone so far as the Examiner. He thought that 
requiring carriers to obtain prior permission for “emergency” leases from a Dis- 
trict Office of the Commission would be satisfactory (R. 848, 851). Moreover, 
witness Davis, who spoke for 350 oilfield haulers and not merely for one (Px. 
13, p. 2), considered that oilfield emergencies were infrequent and that requiring 
permission of the Commission’s District Supervisor for such emergency leasing 
would not be burdensome (R. 378-879 ; Ex. 13, p. 6). 

As illustrating the very real danger which inheres in framing any rule respect- 
ing “emergencies,” we point to the interpretation already placed on the Ex- 
aminer’s proposed Rule III by several parties to this proceeding. A petition, 
filed September 30, 1949 on behalf of Howard W. Brown and Charles Zigenfuss 
d/b/a H. W. Brown & Co., requested leave to intervene, and asserted that the 
partnership was a carrier authorized to operate between New York City and 
Florida City, Florida, transporting meat, dairy, fish, and other food products. 
Petitioner thought that Rule III would generally govern its service because “‘the 
kind of transportation engaged in by Petitioner is almost consistently emergency 
in character” (p. 5). It is plain that this Petitioner has entirely misconceived 
Rule III. It appears to believe that merely because it is engaged in moving 
perishable food products that its operations will be guided and governed almost 
entirely by Rule ITI. 

This Petitioner is not alone in this view. Exceptions have been filed on be- 
half of Intervener Watkins Motor Lines, Inc. These exceptions plainly proceed 
upon the assumption that Rule III would authorize the movement of all perish- 
able commodities in any equipment which the carrier may select. The Inter- 
vener’s objections (see e. g., p. 5) are partially placed upon the grounds that 
under Rule III perishable commodities may be moved by a carrier in any fashion 
desired, and without regard to Rule II, but that nonperishable commodities will 
have to be moved in accordance with the requirements of Rule IT. 
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The interpretation placed upon Rule III by these two parties amply illustrates 
and supports our argument. Intentionally or otherwise, any rule that is provided 
will be misconstrued by carriers in a manner to permit their evasion of Rule II. 
The only safe course is to abandon any attempt to define an “emergency” which 
will suspend the effectiveness of Rule II. 


Ill. THERE ARE OTHER, RELATIVELY MINOR OBJECTIONS TO THE EXAMINER'S REPORT 
AND PROPOSED RULES WHICH WE BELIEVE REQUIRE CORRECTION 


Partial Exemption of Railroads 


1. The Examiner reported (p. 66) that there was one group of carriers which 
merited partial exemption from the rules he proposed: viz., the railroads in 
performing substituted motor service in the transportation of railroad freight 
between rail stations on railroad billing, and the Railway Express Agency in 
its motor transportation of railroad express traffic. The Examiner believed 
(p. 66): 

“These operations are essentially those of the railroads or of the Ex- 
press Agency, in the transportation of railroad freight or express traffic. 
They are performed under plans which have had the full consideration of 
the Commission * * * They do not utilize * * * the services of owner- 
operators. Because of the drastic change in their methods of operations 
that such a requirement would impose upon them, it is the opinion of the 
examiner that these respondents should be exempted from the requirement 
that drivers of leased vehicles must be employees of the lessee carrier. If 
abuses result from this exemption it could later be removed.” 

The Union does not agree that there should be this partial exemption of the 
railroads and of the Express Agency. In the transportation field there is no half- 
way house, as the railroads above all others should know. If the railroads choose 
to conduct any part of their operations by motor carrier, then they should pro 
tanto be subjected to the normal restrictions and rules imposed upon motor car- 
riers. They could show no reason why they would be harmed through im- 
position of all the rules on them. The fact that it would result in minimal 
changes in their method of providing motor-for-rail service was not, in itself, 
significant since effectuation of these changes would be no real detriment to the 
railroads. The Express Agency, similarly, to the extent it conducts motor car- 
rier operations, should be obligated to abide by requirements applicable to all 
other motor carriers. 


Matters of Minor Substance in Proposed Rule IJ 


There are various matters in the framing of the all-important Rule II which 
we believe require correction. All of them are relatively minor in comparison 
with the points which we have previously covered. Of course, we believe that 
the introductory portion of Rule II should be redrafted, as we first proposed, to 
limit sources from which carriers may lease equipment. We consider in order 
hereafter the various additional suggestions we have for rephrasing Rule II. 

2. The Examiner proposes to add a definition of the word “own” (Rule If), 
primarily effective in the interpretation of Rule II. Under his definition a 
carrier would be considered to “own” equipment if it is licensed and rezistered 
under State laws in the name of a carrier or of a wholly owned subsidiary. 
The Examiner's inclusion of the proposed definition represents an adoption of a 
proposal made by the Bureau of Motor Carriers on brief after hearing. 

The Union believes that the adoption of any definition of the word “own” in 
these Rules is highly impolitic. The result will be that any rule which this 
Commission prescribes respecting the leasing of equipment will be at the mercy 
of the laws of forty-eight separate states with respect to the “ownership” of 
equipment. If equipment is licensed and registered under State laws in the name 
of the carrier or its subsidiary, the application of all the rules would be suspended 
as to vehicles so licensed and registered even though they might not be actually 
owned in a true sense by the carrier. It may well be that groups of carriers 
would endeavor to utilize existing state laws, or plug for passage of specially 
designed state laws, which would enable them to avoid all the rules applicable to 
leasing. 

We see no necessity why “own” or “ownership” should be defined. Though 
they may be borderline cases of difficulty as to whether a carrier “owns” certain 
equipment, we do not anticipate that substantial questions will ever arise if’ 
words of this character are left undefined and to be determined under the law 
as it now exists. We appreciate that a purpose of the definitions was to ease 
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certain situations pointed ont by the Railway Express Agency and others in the 
course of the hearing in which subsidiary corporations had been organized and 
vehicles were leased between parent and subsidiary to affect tax saving or 
easier compliance with state laws. The Union has never been impressed by 
arguments that considerations of this kind should receive serious attention from 

‘ommission: Important regulations by a Federal authority applicable in 
nationwide fashion are not to be arrived at, because there may be some few 
parties who may be unable to continue tax savings they contrive by the forma- 
tion of subsidiary corporations 

3. The introductory portion of Rule II now speaks in terms of “vehicles,” 
althouch this word is not anywhere defined. Since Rule Ib contains an expansive 
and unobjectionable definition of “equipment,” we believe that the Bureau of 
Motor Carriers was correct in suggesting that Rule III, in its introductory 
sentence, be rephrased in terms of “equinment” rather than in terms of “vehicles.” 

t. The Union is concerned that the Examiner may not have achieved his pur- 
pose in his rephrasing of Rule IIc. The Bureau’s original proposal affirmatively 
Stated that compensation for the use of leased equipment should be computed 
on a use basis, and forbade any lease which provided for payment based on the 
revenue earned by the equipment. The Examiner's discussion of this important 
issue (paves 65-66) indicates that he was well aware of the importance attached 
to the method of compensating for leased equirment. 

But, thouch the Examiner was conclusive that compensation should not he 
based upon a percentage of revenue, we are not sure that his proposed Rule 
Ile represents maximum draftsmanship to preclude the evil he recognized. 
Rule Ile now merely forbids compensation for the use of leased equipment com- 
puted on the basis of division of percentage of any applicable rate or rates on 
any Commodities. Undoubtedly the intention is to preclude any percentage split 
of the total earnings of leased equipment, but in our submission the Rule orig- 
inally prorosed represented draftsmanship superior to that the Examiner pro- 
poses to substitute. The original proposal not only forhade comnpnting compen- 
sation in a certain way, but affirmatively required that the methods of computing 
compensation be of a definite character. We believe it wise to return to the 
language first proposed, particularly since no one at the hearing appeared to 
misunderstand the intent and application of the Rule as then stated. If it be 


objected that the oricinal Rule failed to permit computation of compensation on 
Tey 


a i t-7 s ha 


sis, then we have no obiection to a clarification which would make 
at this method is unobjectionable. 
1) requires an authorized carrier's leased equipment to 
tly identified as such by displaying on the side thereo 
erated under Lease by —————”. To avoid a token and 
this requirement the Union believes it desirable 


should read “There shall be prominently dis- 


requires that authorized carriers retain in 
r load manifests covering each load or trin for 
in its service, the Examiner's proposed Rule IIf 
n hich such records must be retained. The 
proper, all factors considered. that such docu- 
Particularly is this true since by 
ier is required to retain in its files f 
ase. 
Rule ITg) required that before any person 
1 recular employee the carrier was assicned to drive equipment 
d under Rule IT, it should be the dnty of the authorized carrier to insur 
1 was familiar with the Motor Carrier Safety Regulations. 
certificate of physical examination. The Union's proposal woul 
ny circumstances, have permitted an authorized carrier to assigt 
lriver other than its employee to equipment operated under lease. For that 
reason Rule I[g became superfluous and we suggested it be stricken. 

The Examiner's proposal, if it is to stand, would permit leased equipment 
to be driven by persons not employees of the carrier under two circumstances. 
These circumstances, described in the Examiner's proposed Rule IIg, involve 
instances in which equipment is leased between two authorized carriers or is 


utilized in the transportation of railway express traffic or substituted motor for 





ICC ADMINISTRATION OF THE MOTOR CARRIER ACT S3 

























rail service. Adoption of these exceptions proposed by the Examiner would 
again necessitate the inclusion of Rule llg as originally proposed by the Bureau 
of Motor Carriers. That is to say, it is the Union’s firm conviction that a carrier, 
assigning a driver to leased equipment operated by it under lease, should always 
be responsible for the driver's familiarity with the Commission's safety regula- 
tions and with the driver’s possession of a physical certificate. 

8. The Bureau's original proposal (Rule Ili) would have required that any 
lease of equipment include statements as to the charges to be made for the use of 
the equipment, the method of arriving at such charges, and any agreements or 
practices affecting the charges or the value of the rental service. The Examiner 
has proposed no specific provision comparable to the original Rule Ili, but has 
embodied in Rule Ila requirements as to what the lease must contain. In 
the rearrangement and redraftsmanship of the provisions governing what the 
lease must contain, the Examiner has failed to include requirements of the 
character pointed out above. 

The Union believes that this is an unhappy omission, and that Rule Ila should 
be so redrafted as again to include a clear requirement that the lease must 
state the manner in which compensation for use of the equipment is determined. 
It may be suggested that any lease, in order to be valid, must state either a 
total compensation, or the method by which it is to be reckoned. We, neverthe- 
less, believe that the provisions we have pointed to may often serve a highly 
useful purpose and we respectfully insist that they be continued. 

Vatters of Minor Substance in Proposed Rule IV 

9%. We believe that Rule IV is defective, as now drafted, in failing to provide 

that any equipment, which is the subject of interchange between authorized 
carriers, must be properly identified to disclose the carrier responsible for its 
operation. The essentiality of identification appears so obvious that we do 
not labor the point. 
There is reason to believe that the omission of such a requirement is mere 
oversight. The original rules formulated by the Bureau of Motor Carriers 
contained no provision for the identification of interchanged equipment, but 
these rules so restricted the types of equipment that might be interchanged as to 
eliminate the need for any identification requirement. The Burenu’s originally 
formulated rules would have permitted only trailers or semi-trailers to be inter- 
changed. Proper identification of the responsible carrier would thus always be 
apparent from the tractors. , 

The Examiner concluded (p. 66) that, under the safeguards proposed, it was 
proper to permit interchange of straight trucks and also tractors, when used 
in combination with trailers or semitrailers. This proposed expansion of the 
equipment which may be interchanged (to which the Union does not object) 
immediately creates the necessity for an identification requirement when 
straight trucks or tractors are interchanged. 

That the failure to include such a requirement.is mere oversight seems 
apparent from the statement of the Examiner in his Report (p. 66) that “inter- 
change equipment should be properly identified as in the service of the carrier 
receiving it.” It is noteworthy that even the American Trucking Associations 
believed that a carrier, receiving a power unit by interchange, should be required 
to identify such unit as being operated by it. (See ATA proposed Rule 3a set 
forth in the Examiner’s Report, Appendix C, Sheet 3.) 

10. The rules originally proposed by the Bureau of Motor Carriers would have 
required that traffic on interchanged equipment move ‘‘on through bills of lading 
issued by the carrier interchanging the traffic which shall show the name of the 
carrier with which it is proposed to interchange equipment.” (See Examiner’s 
Report, Appendix A, Sheet 4.) The Examiner, without discussing the point, 
in his own proposed Rule IVd has eliminated the requirement that the bill of 
lading show the receiving carrier to the interchange arrangement. The Union 
believes that the shipper is entitled to know the means by which it is proposed to 
move his traffic when it is delivered to the originating carrier. If it be asserted 
that it is inconvenient for the originating carrier to specify initially the inter- 
changing carrier, the answer is that any burden of inconvenience is one which 
carriers should be required to bear. A member of the shipping public is always 
entitled to be protected, at least to the extent of knowing which carrier is 
handling its freight. 








S84 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


CONCLUSION 


For the foregoing reasons the Union submits that the proposed Report of the 
Examiner, the proposed findings and conclusion therein contained, and the pro- 
posed Rules, should be adopted only subject to the corrections herein pointed 
out as desirable. 

Respectfully submitted. 

Burton K. WHEELER, 
/8/ Epwarp K. WHEELER, 
Rosert G. SEAKS, 
704 Southern Building, Washington 5, D. C. 
J. ALBERT WOLL, 
736 Bowen Building, Washington 5, D. C. 


CERTIFICATE OF SERVICE 


I certify that the foregoing document has been served upon all parties to the 
above entitled proceeding, by mailing a copy thereof, properly addressed, to 
counsel for each party. 


/8/ Rosert G. SeAKs. 
NOVEMBER 1, 1949. 





ExHIsIT 3 (F) 


ICC Rutes PROBLEMS DISCUSSED 


{Teamster, October 1948] 


TEAMSTER LEADERS IN CHICAGO SESSION, CONCERNED OVER GYPSY OPERATORS, POINT 
OUT THAT LEASING SCHEMES DEFEAT UNION WAGE SCALES 


Problems of serious character faced by teamster local unions in all parts of the 
country, because of lax Interstate Commerce Commission rules and even more lax 
enforcement with respect to the leasing of equipment for both over the road and 
cartage transportation of freight for compensation, were discussed Monday, 
September 20, by a meeting of representative teamster leaders at the Stevens Hotel 
in Chicago. The meeting was called by Frank Tobin, director of the statistical 
and research department of the International Brotherhood of Teamsters at the 
direction of the general executive board. 


PREPARE FOR ICC HEARING 


Plans for participation of the teamsters, on a national basis, in the ICC hearings 
in Washington, D. C., October 15, were outlined. A policy committee was ap- 
pointed by Tobin to screen the proposals of teamster line-haul locals in prepara- 
tion for the ICC hearings. .The committee is composed of Anthony Morris, local 
251, Providence, R. I.; Frank W. Brewster, local 174, Seattle: H. L. Woxberg, 
local 224, Los Angeles; Michael Healey, local 710, Chicago; James Hoffa, local 
299, Detroit; Al Evans, local 407, Cleveland; M. R. Dixon, local 745, Dallas; 
Arthur Hudson, executive director, Central States Drivers’ Council, and Frank 
Tobin. 

W. Y. Blanning, Director of Bureau of Motor Carriers of the Interstate Com- 
merce Commission, came from Washington to address the meeting. Director 
Blanning related the history of the efforts of the Commission to regulate truck 
leasing in the public interest. The growing practice of operators who own no 
trucks, but who solicit freight and employ owner operators and their methods of 
operation, occasioned the steps to tighten controls. Considerable headway had 
been made toward a standard of ICC regulations, he said, when the war came 
along and the ODT came in. During the conflict, in order to conserve gasoline 
and tires, and to insure the handling of important freight, a policy of utilizing 
all trucks to the maximum capacity was adopted and plans for regulation of 
leasing were dropped for the time being. 

With the ending of the war, however, Blanning said, his staff commenced an 
investigation of the leasing problem, issued proposed rules and regulations, and 
scheduled hearings last April. At that time the American Trucking Associations 
failed to take any position whatever on the matter. Later, however, the ATA 
formed a study committee and asked the ICC to postpone the hearings until the 
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industry could make an investigation. This investigation has been completed, 
but there is no unanimity among the truck operators. 


STATISTICS ARE READIED 


Blanning said he had prepared exhibits consisting of statistical studies which 
he will present to the Commission at the October hearings. He will simply cite 
the facts, offering several alternatve proposals, but recommending none. The 
examiner will then hear other parties interested, including the teamsters’ union, 
and will make his report and recommendations to the Commission. 
Though the matter of safety on the highways is involved, as well as the proper 
keeping of drivers’ logs, enforcement of regulations with respect to hours of 
service and other safety matters, the question of stability of the industry and 
the rendering of the best possible service to the public will be given consideration. 
Blanning cited numerous vicious practices which have grown up during and 
since the war, which not only have divided the industry but are proving a threat 
to regulation. He said that reports received from the field show that many 
practices which now are quite general in the Central and Eastern States, in the 
handling of of interstate commerce are harmful to the public, disruptive to the 
best public service, and are undermining and rendering unenforceable the 
present safety rules. He said that the Commission plans hearings at a later 
date on new safety regulations. 
It was brought out by teamsters in attendance that the majority of the 
leasing schemes, which have become prevalent, not only cause unfair competi- 
tion but are intended to defeat union wage scales and working conditions, as 
well as to relieve the operators of paying social security and unemployment 
compensation taxes, and to take the men who drive the equipment, mostly 
owner-operators, out from under workmen’s compensation laws. By doing 
these things, operating costs are reduced, at the expense of the drivers, below 
costs of legitimate over-the-road carriers. 


BEWARE OF “GYPSIES” 


Frank Tobin, chairman of the meeting, said that the teamsters are concerned 
over the gypsy operators because they break down union conditions and wages 
and enable operators to dodge union contracts. This, he pointed out, is not in 
the public interest as it encourages a type of sweat-shop operation, creates 
additional hazards to the public on the highways, and threatens to destroy the 
very kind of sound, stable, and reliable public service that the Motor Carrier 
Act was passed to insure. 

“The operators are interested only in framing rules for the other fellow, but 
not for themselves,” he said. “It is the job of the teamsters to step in and 
protect the public interest, as well as highway safety.” 

It was pointed out that under the present haphazard and chaotic system 
of leasing it is impossible to protect the public. Operators using private, 
contract and even exempt trucks, seldom see either the leased equipment or 
the lessor-operators, do not inspect the equipment to determine if it is safe, 
and have little control over it. The situation is so bad in Chicago and some 
other cities, where there is competition between certified operators for the use 
of gypsy and exempt trucks, that no attempt is made by lessees to enforce ICC 
rules. 

Executive Vice President Dave Beck called attention of the meeting to the 
extreme urgency of the problem. He pointed out that the trucking industry 
has grown so rapidly that organization by the teamsters of special groups on 
a national basis is required to meet such problems. 

“We desire to formulate a policy of uniform character for the whole country,” 
Beck said, “affecting our people and the industry.” Proof of the seriousness of 
the situation is to be seen in the inability of the operators to agree on a program 
to put an end to the evils so plain in the leasing muddle. It must be recognized 
by everybody that the real purpose of most so-called leasing agreements is to 
get around wage schedules. The gypsy operator keeps no books and knows no 
rules. His hope is to expand and some day become an authorized carrier. 

“In meeting this problem we must keep the public interest first. We will not 
solve the leasing problem today: it will require continued study and we must 
see that the proper investigations are made. We need organization to do this 
in the protection of our own people, as well as to protect the public.” 
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1CcC LACKS FUNDS 


Vice President Beck also pointed out one weakness in the ICC setup. The 
Motor Carrier Bureau does not have sufficient money to employ the personne] 
to enforce the law and the rules. He said the teamsters must set up an Office 
in Washington devoted to the representation of the membership’s interests in 
all matters before the ICC, including safety regulations. 

Frederick J. Lordan, assistant attorney general of the State of Washington, 
who wrote many of the truck leasing rules in force in that State, also was 
present. He explained that the Washington rules, which have the force and 
effect of law, have solved the problem of leasing there. The Washington 
rules, he said, require first of all that the lessee of equipment must be the 
actual employer of the driver, that all leases must be passed upon and ap- 
proved by the State transportation department and that adequate safeguards 
are placed around rates. 

TO BE GENERAL PATTERN 


It was the general sentiment of the teamster’s meeting that the Washington 
State leasing rule should be regarded as a general pattern, with modifications 
to meet special problems in some areas. Lordan said the State of Washington 
intends to present evidence to the ICC at the October hearings in support of 
strict leasing regulations, and to urge a strong uniform policy with good 
enforcement. 


ExHIBIT 3 (g) 
[Reader's Digest, November 1955] 
RACKET IN THE JUKEBOX 


MOBSTERS AIDED BY CORRUPT UNION LOCALS HAVE INVADED THE $2 BILLION VENDING- 
MACHINE INDUSTRY 


3y Lester Velie 


The musie you heard when you last slipped a coin into a jukebox may have 
been sweet and sentimental, but the sound you did not hear was a racket that 
reverberates through much of our country. Some half milion jukeboxes now 
tinkle out almost a billion dollars’ worth of tunes yearly. In many cities these 
boxes are largely the preserve of the underworld, with mobsters dictating who 
gets one, how the take is split and, sometimes, what crooner you'll swoon over. 

A few months ago the Chicago Crime Commission prepared a secret report 
on coin-vending machines for the United States Department of Justice. The 
juke bigwigs named in it read like a Who’s Who in Crime. In New York and 
New Jersey it’s Abner (Longy) Zwillman and his partner, Joe “Doc” Stacher. 
In Chicago, it’s the Capone mob. In Minnesota, Wisconsin, lowa, and the Da- 
kotas, it’s Herman Paster, now in prison for transporting slot machines across 
state lines. 

True, there are many reputable businessmen who manufacture or distribute 
jukeboxes, or operate jukebox routes. But the Chicago Crime Commission 
director, Virgil Peterson, told me: “The influence of hoodlums or those on the 
fringe of crime is very great.” 

Men like these are fencing off a huge industry. The jukes are only one form 
of coin-vending machines. Cigarettes, cold drinks, and hot coffee, meats, pastry, 
milk, nylon stockings, and 25-cent books—some $2 billion worth of goods yearly— 
are now dispensed through automatic vendors. And, in the unfolding age of auto- 
mation, this is just the beginning. 

Controlling the jukes may mean controlling the artists who make the records— 
and even the record companies. Squealing teen-agers don’t have as much power 
to make or break their pet crooners as they think they do. A mobster who 
“owns a piece” of an artist can dictate the use of that artist’s records on the 
jukes he controls. In Chicago, Capone gangsters boast that they have pushed 
400,000 records for one protege. 

In the jukebox business the manufacturer (there are only four) produces 
the coin phonograph and sells it to a distributor. The distributor sells the box 
to a local operator—an individual or company that owns 5 to 1,200 phonographs 
and installs them in “locations” or “spots,” such as taverns and restaurants, 
on a commission basis. A union mechanic or electrician services the machines. 
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Here is how the racket is created: Operators form a trade association which is 
actually a monopoly that apportions the jukebox routes among the insiders. 
Distributors help the racket along by selling only to association operators. 
And—here’s the weirdest note—to maintain their monopoly, racketeers don't 
have to rely solely on muscle. As testified before congressional committees, 
they use labor unions, usually locals of one of the biggest unions in America: 
the International Brotherhood of Teamsters (AFL). 

The pattern of enforcement is simple. Unless you have the insiders’ O. K. to 
operate a coin phonograph it won't get a union label. Unionmen—mechanics 
who belong to the jukebox local—won't service the machine. Moreover, union 
pickets may bar the delivery of beer or bread or meat to your tavern or restau- 
rant. 

An affidavit filed with the Kefauver committee showed that a Detroit bar 
owner switched jukebox operators in order to get a new machine. The boss 
of the town’s jukebox union, a teamsters’ local, called on him. With him was 
a picket. “This spot belongs to Operator M ———-,” the bar owner was told. 
“Disconnect your box.” 

The beer delivery was due that afternon. No beer-truck driver would cross a 
fellow teamster’s picket line. The bar owners disconnected the new box. 

Cleveland tavernkeeper, George R. Loving, told a congressional committee he 
tried to buy a jukebox of his own because he was dissatisfied with the one installed 
by an operator. Cash in hand, Loving tried five jukebox distributors. 

“Can't sell you,” said one. “You're not a jukebox operator.” 

“Can’t sell you,” said another. “I’d be bombed.” 

“T’ll sell you,” said a third, “if you can get it cleared with the union.” 

One Cleveland tavernkeeper testified that he wangled a jukebox from a dis- 
tributor by representing himself as an out-of-town buyer. Soon after, the dis- 
tributor who sold him the box was stench-bombed. When congressional investi- 
gators called on the tavernkeeper, he greeted them suspiciously with a loaded 
revolver ; he had been stench-bombed three times. 

One independent operator, barred from the jukebox association, tried to com- 
pete on his own. His customers’ windows were smashed. His machines were 
damaged by gunfire and acid. 

Another independent operator told a congressional committee that two sticks 
of dynamite were hurled on his lawn. They failed to explode; he got out of 
the jukebox business anyway. Tavernkeepers were so terrorized when they 
tried to change their jukeboxes that they told investigators they’d rather go to 
jail than testify in open hearings. 

In Detroit two operators of cigarette-vending machines were bombed, suf- 
fering some $10,000 damage between them. They testified they had refused to 
pay dues to the town’s jukebox union. 

The charters to form these local unions came from the parent international 
unions—the International Brotherhood of Teamsters, for example. They sup- 
posedly are formed to protect the rights and interests of the mechanics and 
technicians who service the jukeboxes. Yet the charters are granted to men 
whose records show that they will use such charters as licenses for piracy. 

In Cleveland, a charter was granted to a man who had just been fined in 
‘ederal court for making a monopoly racket out of the city’s candy and tobacco 
jobbing business. In Chicago the jukebox union is an electrical workers local, 
nominally headed by “Umbrella Mike’ Boyle, so called because for years he'd 
prop an umbrella against a favorite bar and in it collect shakedowns and bribes. 
The real labor boss of the jukes in Chicago, however, is a teamster official, Joe 
Glimeo, recently indicted on shakedown charges. 

Last year at Cleveland a congressional committee spelled out how the racket 
works. The czar of the jukes turned out to be William Presser, head of all the 
teamsters in Ohio, president of Teamsters Local 410 (the jukebox union), 
president of the Cleveland Teamsters Joint Council, which bosses 28 drivers’ 
unions, and president of the Ohio Conference of Teamsters. <A burly, untutored 
man of 50, Presser tried his hand at trucking, jukebox distributing, trade-asso- 
ciation organizing. But an idea persisted in Presser’s brain: Why not harness 
2 union to a trade association and divide up a whole industry? 

When he tried to harness a union to a trade association in Cleveland to make 
a’ monopoly racket out of the candy and tobacco jobbing business a Federal grand 
jury tripped him up. Presser paid a $1,500 fine. Undaunted, he picked up a 
teamsters’ charter for a juke local, teamed it to an operators’ association he had 
masterminded some years back, and hit the jackpot. 
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Congressional investigators rubbed their eyes at Presser’s combine. A trade 
association speaks for employers, a union speaks for workers. They should 
bargain at arm’s-length. But in Presser’s outfit you couldn’t tell where the union 
began or where the association ended. The “benefits” the union brought its 
servicemen members were high dues that meant lower take-home pay. Only 25 
percent of the union members were servicemen; the rest were operators. Much 
of the money in the union treasury came from assessments on the trade-associa- 
tion’s members. But, for these assessments, the association members could 
expect solid returns. 

When two Cleveland News reporters tried to buy a jukebox they found distrib- 
utors’ showrooms overflowing with machines they could look at—but not buy. 
They weren’t trade-association members in good standing. In good standing? 
“Get a letter of clearance from Bill Presser,” they were told. 

Tavernkeepers who wanted a jukebox had to take the split of the proceeds 
dictated by the union-association. The first $20 in the jukebox went to the 
operator. The remainder was split, 60 percent to the operator, 40 percent to the 
bar owner. Of a week’s take of $50 the “location” would get only $12. 

Presser’s sway, a congressional subcommittee found, extended to other coin 
machines. An operator of cigarette-vending machines was approached by a pal of 
Presser’s who said, “We want to buy 200 of your locations.” 

“Don’t want to sell,” the cigarette man said. 

“Yes you do,” he was told, ‘“‘and at our price.” The price, $85 per location, 
was less than one third the market value of such a location. But the cigarette 
man sold. 

With Cleveland conquered, Presser invaded all of northern Ohio. He didn't 
bother to get more union charters. He established branches: local 410-Y for 
Youngstown: local 410-A for Akron. But in Toledo, two men showed how 
Presser could be stopped. 

One was a racket-hating labor lawyer, Dan McCullough, who has represented 
unions for years. The other was his client, a Greek immigrant, Mike Yakumithis. 
When Mike applied’ for citizenship 40 years ago he was told that if he obeyed the 
law he could enjoy every right of a native-born American. So when Presser 
picketed Mike’s tavern to force him to take a jukebox he didn’t want, Mike fought 
back. He watched business dwindle as drivers refused to deliver beer, bread, 
and meat through the picket line. Then he asked his lawyer, McCullough, to 
seek court help. 

Testimony in the case showed: Toledo juke operators paid Presser $2,500 to 
form a union. The prime mover in it beside Presser was a former slot-machine 
salesman. The pickets were hired from an employment agency. 

As a result, the court decided Presser’s outfit was not a union but, in fact, a 
racket. Presser left Toledo. 

A congressional subcommittee headed by George Bender of Ohio, now a United 
States Senator, called Presser a racketeer. “Wherever Presser appears,” the 
committee reported, “bombings logically follow.” One Presser labor lieutenant is 
a convicted white slaver; another, a convicted fence for stolen automobiles; a 
third, a convicted robber. But Presser blandly told a reporter, “I’m as pure as 
the new-driven snow.” 

The teamsters’ president, Dave Beck, takes Presser at his own word. So 
does Presser’s superior, James Hoffa, a teamster vice president and businessman 
of many interests. Beck and Hoffa sanctioned Presser’s swift rise from an ob- 
scure jukebox local to the leadership of all of Ohio’s teamsters. 

In Michigan, as published grand-jury testimony showed, there was a secret 
struggle for juke control between a group of operators and a top figure in the 
Detroit underworld. Here is what happened: The operators formed a union- 
association combine. Juke czar Bill Presser came up from Ohio to set it up for 
them, collecting—as was testified—a $5,000 fee. The operators then took on 
their underworld foe. This was Angelo Meli, who had been in the rackets since 
prohibition days. Meli has a police record of a dozen arrests, including two on 
murder charges (dismissed), and is under deportation proceedings. 

A county grand jury was particularly interested in the union end of the juke- 
box struggle. The juke union, affiliated directly with the parent AFL, held no 
teamster charter. Yet on its payroll were the wives of the two leading teamster 
officials in Michigan: James Hoffa and Bert Brennan. The ladies did no work. 
never went near the union hall. But, weekly, each received a $100 check. 

The jukebox union’s president testified he had borrowed the money from 
teamster bosses Hoffa and Brennan and this was how the money was being re- 
paid. The trouble was that the loan was for $2,000—but the payments at the 
time the grand jury convened were $6,000. 
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“I figure the money was well spent,” the juke-union president explained to the 
grand jury. 
“Why?” 
“Because they (Hoffa and Brennan) are big men. They can help me a lot.” 
It was clear that the “help” that the juke local was buying from teamster 
bosses Hoffa and Brennan was the economic power of the teamsters—the dread 
secondary boycott with which the teamsters can cut off a businessman's supplies 
by refusing to take them through union picket lines, 
So armed, the operators tried to prevent one nephew of mobster Angelo Meli 
from distributing jukeboxes and another from installing them as an operator. 
But the Melis knew where the power lay. One of the nephews took over the 
jukebox union. 
Nephew William Buffalino quit his job as president of a Wurlitzer jukebox 
distributorship in which Angelo Meli was chief investor. Buffalino became 
business agent of the jukebox union which by then had affiliated with the team- 
sters. Soon, mysteriously, he was president. Back when he was a distributor, 
battling the union-association combine, Buflalino had testified indignantly before 
a grand jury: 
“What they (the union) do is to send union agents and stop the milk and beer.” 
Lut as union boss, a witness testified at his trial on labor-racketeering charges, 
Buffalino boasted that he could buy bombings at $100 each. Others testified that 
he had driven them from business and channeled their routes to competitors. 
Lbuffalino didn’t deny the charges before a congressional subcommittee; when it 
came to Detroit he went toa hospital. Nor did he take the stand to deny charges 
at his trial for racketeering. Yet he was acquitted. Today, Buffalino is undis- 
puted boss of the Detroit jukebox union. 
The juke union is so important to Capone gangsters in Chicago that they have 
assigned to it the man who speaks for the mob in labor matters: Joey Glimco, 
arrested 22 times, once for murder (acquitted). Glimeo is an official in one 
teamster union, dominates a dozen others, and is a power in the Chicago team- 
sters Joint Council. Here again, teamster power is at the call of juke racketeers. 
Hoodlums or their close kin run the association that cuts up vending-machine 
territory. One of the city’s biggest juke- and vending-machine-operating com- 
panies is owned by the man who once administered Al Capone’s slot-machine 
interests. 
So secure is the Capone grip on the jukes that the hoodlums have begun to 
throw their weight around in related fields. Last year the American Society of 
Composers, Authors & Publishers (ASCAP) received a mysterious invitation 
from Chicago operators to discuss royalties from jukebox records. Of all music 
played for profit, only jukebox records pay no royalties to the artists, no matter 
how often they are played. For years ASCAP has lobbied in Washington for 
royalties from jukebox records. Reputable operators appear at hearings and 
argue against the proposed bills. But it’s the big city mobs, which contribute 
heavily to congressional campaigns, that are really responsible for killing royalty 
laws, 
ASCAP’s lawyer, Herman Finkelstein, informed the Justice Department in 
advance of the pow-wow on royalties. The Chicago operators offered to permit 
ASCAP’s bill to pass in Washington, but in return they wanted an agreement on 
the royalty rate. A royalty return of several million yearly to ASCAP was 
discussed, some 20 percent of which was to go to operators for “bookkeeping and 
handling.” The negotiations failed because the Chicago operators wanted 
favored treatment. But the talks seemed to reveal that men connected with 
the Capone mob spoke for juke interests all over the country. And these men 
revealed, too, that they believed the ASCAP royalty bill could pass if they re- 
moved their opposition. 
Recently the Chicago Crime Commission spotted a new trend. Gangsters 
took over the management of a singer and booked him into nightclubs at Las 
Vegas and Chicago. They wangled or forced guest appearances for him on tele- 
vision. With this buildup the singer then made three records. Operators were 
ordered to give them No. 1 or 2 position on their jukes, and Capone hoodlums 
boasted that they had turned their singer’s records into bestsellers. 

How can racketeers be cleaned ‘out of the $2 billion vending-machine industry? 

The industry can’t doit. While many distributors and operators are reputable 
businessmen, the combination of hoodlum infiltration and union enforcement is 
tough to beat. Federal antitrust prosecution might take years and result in 
fines which are only peanuts to the racketeers. 

Yet there is a solution. A congressional subcommittee reported that in Detroit 
the teamsters union, through its president, William Buffalino, “is the principal 
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offender and perpetrator of the racketeering, extortion, and gangsterism” revealed 
in its hearings. In St. Louis hoodlums own important jukebox companies but 
competition continues. There is no union enforcer there. When Buffalino came 
down from Detroit to organize one he was put through such a grilling from police 
that he promptly left. In California, too, where no association-union combine 
exists, competition continues; tavernkeepers can choose their operators or buy 
their own machines. 

Good unionmen who helped me gather the material for this article are horrified 
at the cynical misuse of union power. Why doesn’t Dave Beck, president of the 
teamsters, fire those jukebox bosses who misuse their labor power? Why doesn’t 
James Hoffa, teamster boss of 23 States, clean up the union abuses in Detroit, 
Chicago, and Cleveland? Is it because the hoodlums’ penetration of the team- 
sters has gone so far that the racketeers dictate to the union? 

If this is true the question can be asked: Are the racketeers taking over one 
of America’s biggest unions? Some 1,400,000 honest, dues-paying teamsters union 
members have a right to the answer to that question. 


EXxHIsit 3 (8H) 


AKRON, Onr10, December 18, 1955. 
SENATE SMALL BUSINESS COMMITTEE, 
Senate Office Building, 
Washington, D.C. 
(Attention: Mr. Walter Adams.) 


My Dear Mr. ApAmMs: I am pleased to follow up the suggestion that was made 
at the close of Mr. Conner’s testimony on November 30 relative to any suggestions 
regarding legislation which might be helpful. 

Attached you will find 10 copies of a proposed bill to amend the Motor Cargo 
Act together with our remarks relative to the 4 proposed amendments. 

Both Mr. Conner and the writer are extremely grateful for the kindness that 
was shown to us by Senator Sparkman as the chairman and by you and the 
staff. 

Please do not hestitate to call upon us if there is anything we can do to assist 
the committee in this matter. 

With kindest regards, 

Sincerely, 
STANLEY DENLINGER. 
(Enclosures ) 


A BILL To amend the Interstate Commerce Act to provide that independent truck owners 


and operators may contract with motor carriers for the furnishing of equipment and the 
performance of services 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the paragraph headed “National Trans- 
portation Policy” in the Interstate Commerce Act, immediately preceding part 
I of such Act, is amended by inserting before the period at the end of the first 
sentence a comma and the following: “and to the end of promoting and preserving 
private enterprise.” 

Sec, 2. Section 203 (a) of the Interstate Commerce Act is amended by adding 
at the end thereof the following new paragraph: 

“(22) The term ‘owner-operator’ means any person contracting with a motor 
carrier to furnish, supply, or lease one or more motor vehicles, together with 
drivers to operate such vehicles, and to furnish transportation service, to such 
carrier ; and any owner-operator as so defined shall be deemed to be an independ- 
ent contractor.” 

Sec. 5. Part II of the Interstate Commerce Act is further amended by adding 
at the end thereof the following new sections: 


“CONTRACTS BETWEEN OWNER-OPERATORS AND MOTOR CARRIERS 


“Sec. 229. (a) Any common carrier by motor vehicle may enter into contracts 
with one or more owner-operators for the performance of services and the fur- 
nishing of equipment, within the limits of, and subject to the responsibilities 
imposed by, the certificate issued to such carrier under this part. 

“(b) Any contract carrier by motor vehicle may enter into contracts with one 
or more owner-operators for the performance of services and the furnishing of 
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equipment, within the limits of, and subject to the responsibilities imposed by, 
the permit issued to such carrier under this part. 

“(c) The terms and conditions of any such contract shall not be defined or 
limited by the Commission, but no such contract shall relieve any motor carrier 
from any of its responsibilities under this Act. 


“PENALTIES FOR INTERFERENCE WITH RIGHTS TO CONTRACT 


“Sec. 230. No firm, association, corporation, labor organization, or other 
person Shall directly or indirectly interfere with, restrain, or coerce any owner- 
operator or motor carrier in the exercise of his or its right to contract (as provided 
in section 229) for the performance of services or the furnishing of equipment 
by the owner-operator. Any person who violates this section shall be fined not 
more than $5,000, and every officer, director, or agent of any firm, association, 
corporation, or labor organization who particij ates in any such violation shall 
be fined not more than $1,000 or imprisoned for not more than one year or 
both.” 


AMENDMENT No. 1 


One of the keynotes sounded by this committee in its opening session November 
30, 1955, was the perpetuation and protection of the small-business man as 
affected by the Motor Carrier Act and its administration by the Interstate Com- 
merce Commission. In the words of the chairman: “Here is an industry which 
has a multidimensional impact on small business in America.” We, therefore, 
do not deem it officious to suggest as a point of the national policy of this 
Nation that one of the “purposes” of the Motor Carrier Act as understood by 
Congress is the promotion and protection of “private enterprise.” Consequently, 
we recommend the amendment of the purpose clause of the act to include in 
addition to the already announced purposes, “the promoting and preserving 
of private enterprise.” Since this is not a political problem but a goal which all 
citizens of this country seek, it should have unanimous bipartisan approval. 


AMENDMENT Noe, 2 


It must be clear to this committee from the testimony of Mr. Conner that 
the owner-operator or small-business man has played and is now playing a 
most important role in the drama of motortruck transportation in this country. 
We have offered to present additional, corroborative testimony which would leave 
no doubt, if any there be now, in the minds of the Senators that this vital and 
important segment of the industry is to be eliminated. It matters little that 
this threat to the rights of an American citizen comes from the Teamsters 
Union. The source of the elimination procedure is unimportant. The fact is 
he is gradually being eliminated from the scene. It, therefore, becomes neces- 
sary to give him a legal definition and standing under the law which so 
materially affects him. Consequently, we submit amendment No. 2 which simply 
defines an owner-operator as the act has given a definition to a carrier or other 
person or thing which is affected by the law. Furthermore, it gives him the 
standing or legal position of an independent contractor, recognized unanimously 
by courts and boards except by the Teamsters Union and the Interstate Commerce 
Commission, 

AMENDMENT No. 3 


Were it not for the inhibitions placed upon the right to contract by the 
Interstate Commerce Commission under the improper influence of the mighty 
teamsters union, through their rules and regulations, we would not recommend 
this amendment. The Interstate Commerce Commission has accepted the un- 
founded arguments of the teamsters that contracts between carriers and owner- 
operators destroy the wage scales negotiated by the union in behalf of their 
members. Even if this illogical argument were based on fact, it wholly dis- 
regards the right of a citizen to own property and contract for its use. The 
one right is certainly as important as the other and should not be infringed 
upon by a governmental agency. 

The wages of a truckdriver today, being an average in excess of $150 per 
week, certainly are not slave wages. When one understands that an owner- 
operator, driving his own truck, must receive from the operation of his truck 
$150 per week plus a reasonable return on his investment or there will be no 
incentive for ownership, it is apparent his contract with the carrier offers no 
competition in the labor field which would tend to lower the teamsters’ wage 
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scale. The jurisdiction of the Commission to deal with safety and responsi- 
bility should not be extended to the infringement upon the right to contract 
as to length and terms of an agreement covering the use of privately owned 
motor equipment. 

The only benefit of a contrary holding is to permit discrimination against and 
ultimate elimination of the owner-operator. Both contract and common ¢arriers 
should be permitted to operate either with: 

(a) Their own equipment, or with 
(b) Equipment leased by owner-operators. 

We cannot see how this provision would in any wise draw fire from carriers 
or railroads. It is generally known railroads carry on their operations with a 
substantial part of their equipment leased from persons or corporations not 
owned or controlled by the railroads. 


AMENDMENT No. 4 


No law of this nature is effective for the common good unless it carries a 
preventative or penal provision to assist in its obedience. We have, therefore, 
paraphrased as far as possible the similar prevailing provision of the Labor- 
Management Act. The arguments made in support thereof are equally applicable 
here. This is not a union-busting provision, but a deterrent to a wicked, rack- 
eteering force, which has vowed the destruction of and elimination of a major 
portion of this industry. Any law which is designed to preserve and promote 
private enterprise requires a protective clause which will properly deal with 
a racketeer. 


The Cuarrman. The next witness will be Dexter Gould. Mr. Gould 
is the general manager and a stockholder of Millis Transportation 
Co., of Millis Mass. Will you come around, Mr. Gould, please, sir? 

While Mr. Gould is coming around, I submit a statement from 
Ernest Upton, doing business as Bee Line Express Co., of Birming- 
ham, Ala. 

(The statement referred to is as follows :) 


PREPARED STATEMENT OF ERNEST Upton, Dorne BUSINESS AS BEE LINE EXPRESS 
Co., BIRMINGHAM, ALA. 


My name is Ernest Upton. I was born and raised in Geraldine, Ala. and 
still live there. Geraldine is about 12 miles from Albertville. 

I am in the truck business doing business as Bee Line Express Co., a sole 
proprietorship. I own and operate 6 tractors, 9 semitrailers, and 3 pickup 
trucks in interstate and intrastate service in the transportation of general com- 
modities as a common carrier by motor vehicle. I operate interstate under 
authority from the Interstate Commerce Commission over regular routes between 
sirmingham, Ala. and Chattanooga, Tenn. and in intrastate commerce over 
regular routes within the State of Alabama pursuant to authority issued by the 
Public Service Commission of Alabama. Until March 16, 1950, Bee Line Express 
Co. was a partnership of myself and Mr. G. H. Freeman. When I bought him 
out we were operating 2 tractors, 2 trailers, and 1 pickup truck, and were 
doing a total volume of business of about $20,000 per year. The business has 
gradually grown to a volume of about $9,000 per month in the summer of 1955. 
My profit is about 6 percent of gross volume, without allowing any salary for 
uyself. 

In 1949 Bee Line Express Co. obtained authority from the Public Service 
Commission of Alabama to perform service over regular routes in intrastate 
commerce between: (1) Birmingham and Albertville, and (2) between Albert- 
ville and the Alabama-Georgia State line. 

Pursuant to an application filed in 1948 the Interstate Commerce Commission, 
on January 18, 1951, issued a certificate of public convenience and necessity 
(MC-111839) to Bee Line Express Co. authorizing the transportation of general 
commodities over regular routes: (1) between Chattanooga, Tenn., and Birm- 
ingham, Ala., and (2) between Rainsville, Ala., and Scottsboro, Ala. 

The certificate was restricted against providing service at Birmingham and 
Scottsboro on traffic moving to, from, or through Chattanooga. As a condition 
to the grant of the certificate, we were required to withdraw the registration of 
our intrastate authority and, thus, to discontinue handling interstate traffic over 
the routes on which we could handle intrastate traffic except to the extent that 
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cur intrastate routes and points authorized to be served were duplicated in the 
certificate granted by the Interstate Commerce Commission. Thus, for example, 
Bee Line Express Co. under its intrastate authority serves Albertville and 
Boaz, Ala., the first as a point directly on its regular routes and the second 
as an off-route point to its regular routes. Both Albertville and Boaz were 
served by Bee Line Express Co. in the handling of both interstate and intrastate 
traffic under its registered intrastate authority. With the issuance of the cer- 
tilicate by the Interstate Commerce Commission and the consequent withdrawal 
of the registration of Bee Line’s intrastate authority, Bee Line could no longer 
serve Albertville and Boaz on interstate traffic but could, of course, continue to 
serve both points on intrastate traffic. 

Ou June 28, 1951, an application was filed with the Interstate Commerce Com- 
mission, docketed as MC-111839 (Sub-No. 1), seeking an extension of Bee Line's 
authority : 

(1) To permit the handling of interstate traffic at Albertville and Boaz; 

(2) To add a new regular route between Scottsboro, Ala., and Chatta 
nooga, Tenn. ; 

(3) To eliminate the restriction in the certificate against the handling of 
Chattanooga traffic to or from Birmingham and Scottsboro; and 

(4) To add certain additional off-route point authority. Hearings on 
the application were held on September 9 and 10, 1952. Representatives: of 
eight shippers and receivers of freight testified in support of the applica- 
tion. The application was opposed by all of the large carriers operating 
in the area involved, including Roadway Express, Inc., Malone Freight 
Lines, Inc., Dixie-Ohio Express, Co., Baggett Transportation Co., Great 
Southern Trucking Co., and Jack Cole Co., Inc. 

The joint board (which heard the application), consisting of representatives 
of the States of Alabama and ‘i'ennessee, issued its report and recommended 
order on September 18, 1953, recommending the grant of authority to serve 
Albertville and Boaz, Ala., without restriction, and the denial of the application 
in other respects. Exceptions were filed to the joint board’s report by many 
of the opposing carriers seeking denial of any authority to Bee Line. Bee Line 
ulso tiled exceptions seeking the grant of authority to serve the points of Steven- 
son, Bridgeport, and Scottsboro and the removal of the restriction in its cer- 
tilicate against service between Chattanooga and Birmingham. 

The Commission, Division 5, issued its report dated September 27, 1954, deny- 
ing the application in its entirety. Bee Line filed a petition for reconsideration 
on December 31, 1954, seeking grant of the same authority recommended to be 
cranted by the joint board, namely authority to serve Albertville and Boaz. <A 
joint reply was filed in behalf of many of the opposing carriers. -On March 8, 
105, the Commission ordered that the proceeding be reopened for reconsidera- 
tion on the record solely with respect to Albertville and Boaz and by report and 
order dated May 26, 1955, the Commission, Division 5, on reconsideration, 
vranted authority to serve the additional point of Albertville, restricted to traffic 
moving from, to, or through Chattanooga, and denied authority to serve Boaz. 
On July 18, 1955, a joint petition was filed in behalf of several of the opposing 
carriers seeking denial of the authority granted to serve Albertville and by 
order dated November 7, 1955, the entire Commission denied the petition. I 
un now awaiting the issuance of a certificate of public convenience and necessity 
authorizing the restricted service at Albertville. 

bee Line Express Co. is a small carrier and Albertville and Boaz are relatively 
small cities. The population of Albertville as of the last census was 5,037 and 
of boaz 8,078. My business is tied to providing a service at such small towns 
Which cannot and will not be provided by large carriers. Bee Line serves Al- 
bertville and Boaz daily, in intrastate traffic, and prior to 1951 served both 
pollits daily in the handling of interstate traffic. Albertville is directly on 
Bee Line’s interstate as well as intrastate regular routes and Boaz is only a 
short distance off of these routes. 

| believe I am fortunate even to have obtained the limited authority to serve 
Albertville as a result of this proceeding. For a long time it appeared that 
| would not receive any authority because Albertville and Boaz are small towns. 
Both Albertville and Boaz are located approximately midway between Birming- 
ham and Chattanooga. Albertville is about 65 miles from Birmingham and 75 
luiles from Chattanooga ; Boaz is about 55 miles from Birmingham and 85 miles 
Troi Chattanooga. Aithough they are small towns, three witnesses representing 
shippers testitied at my hearing as to each of these points that there was no direct 
hiotor Carrier service afforded by the large motor carriers between these points 
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and Chattanooga and Birmingham. They also testified that it takes from 3 to 16 
days to obtain freight service between these points and Chattanooga and Bir- 
mingham by those large motor carriers which now provide any service at all, 
None of the opposing motor carriers offered to provide direct service to Albertville 
and Boaz from either Chattanooga or Birmingham although many of them oper- 
ate between Chattanooga and Birmingham regularly. The opposing motor 
carriers which have operating authority to serve Albertville or Boaz either serve 
these points by a circuitous route or interline the traffic with a second carrier. 
This evidence led the joint board which heard the case to recommend the grant 
of authority to Bee Line to serve both Albertville and Boaz without restriction, 
The Commission, Division 5, initially denied all authority to these points on the 
ground that these towns have “limited transportation needs” and that the service 
was not shown to be “so inadequate as to justify a grant of additional authority.” 
On reconsideration, the Commission, Division 5, denied authority at Boaz and 
between Albertville and Birmingham on the ground that the service of Roadway 
Express, Inc., was not shown to be inadequate even though the evidence of record 
demonstrates and the Commission’s report shows that Roadway would handle 
such traffic through its Gadsden terminal, in effect interchanging with itself at 
Gadsden. 

Despite the history of Bee Line’s service at the points of Albertville and Boaz, 
it took approximately 4% years from the time of the filing of an application with 
the Interstate Commerce Commission to the time of the issuance of authority to 
Bee Line to perform any service at these points, and when the authority is issued 
it will not cover Boaz and will be only limited authority insofar as Albertville is 
concerned. The prosecuting of this application to the Interstate Commerce Com- 
mission has cost Bee Line approximately $1,400 or $1,500. 


STATEMENT OF DEXTER GOULD, GENERAL MANAGER AND STOCK- 
HOLDER, MILLIS TRANSPORTATION CO., MILLIS, MASS. 


The Cuarrman. All right, Mr. Gould, if you will please just pro- 
ceed in your own way; and I want to remind you also of the time 
and that our time is passing. 

Mr. Goutp. My name is Dexter Gould and I am the general man- 
ager and a stockholder of Millis Transportation Co., of Millis, Mass. 
I have been engaged in motor transportation for approximately 10 
years. 

My company operates as a contract motor carrier throughout the 
New England States with the exception of Maine. Also, I have 
been authorized to speak here today on behalf of other New England 
contract motor carriers such as H. Maynard Gould Co., operated by 
Samuel F. Derby, who is also the president of the New England 
Motor Rate Bureau. 

In addition, I am speaking for Oliver Hill, another New England 
contract carrier who operates O. B. Hill Motor Transportation, Ine. 
Several other New England motor carriers, both common and con- 
tract, have authorized by speaking for them. 

From a New England motor carrier point of view, there are several 
issues which should be brought to the attention of this committee 
which, as I understand, is primarily concerned with abuses under 
the Interstate Motor Carrier Act. For example: 

(1) From a company point of view and from a New England car- 
rier-industry point of view, both common and contract, abuses have 
sprung up with respect to protests of new applications for extension 
of authority. Under the Motor Carrier Act the Commission may 
determine the need for additional service in a given area and present 
carriers are allowed to present evidence as to their existing or avail- 
able service. That right of existing carriers to show their available 
service has been flagrantly abused in the Boston-New England area. 
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Certain Boston-New England motor carriers have banded together 
into a close-knit organization and they are generally represented by one 
attorney. Apparently, the attorney is hired on a monthly or yearly 
basis by all of these carriers to protest each and every extension 
which arises. Some ridiculous and unfair results have occurred as 
a result of this organized or mass protest arrangement. 

A carrier will file for an extension on a certain commodity in a 
given area and in almost all cases the organized carrier protest at- 
torney will appear to protest the entire application. Many times 
the applicant case indicating the need for additional service can be 
heard by a Commission hearing examiner in a half day. But the mass 
protest carriers take 1, 2, or even 3 days to present all their evidence 
of service now available. 

And that testimony with respect to available service is repeated 
over and over and over, in case after case, almost by rote by pro- 
fessional witnesses who appear for these organized protesting car- 
riers. The result is that most of the hearing is taken up by the over- 
repetitious protestant testimony. This appears to me, and other 
New England carriers, wholly unnecessary and uncalled for, _ 

In many extension application hearings, 2 or 3 days of administra- 
tive contest are taken up which should normally take only one-half of 
| day at the most. This forces the applicant to spend unnecessary 
moneys for counsel fees and other incidental expense, such as the 
transcript of testimony plus a great deal of the applicant’s time at the 
hearing. In addition, the shipper witness of the applicant must spend 
unnecessary days at the hearing. 

And it seems to me, and to other carriers with whom I have spoken, 
that the time of the Commission hearing examiner is unnecessarily 
wasted and a cumbersome, overlengthy record is built up which simply 
clouds the real issue—is there a need for new service? Maybe the 
Commission under the present statute cannot stop this interminable 
repetitious testimony and new legislation is needed. 

(2) May I likewise express my view to the committee with respect 
to section 5 or the so-called control section of the Interstate Commerce 
Act which is applicable to motor carriers. Under that “control,” or 
“direct or indirect control or management,” or “power to exercise 
control or management of two or more carriers” must be approved 
by the Commission. On many occasions a carrier in financial diffi- 
culty will come to me and seek advice, and I have made management’s 
suggestions to the carriers. 

Is that control? Frankly, I don’t know, and in discussing the 
matter with our company regulatory attorney, he has indicated the 
difficulty of determining just where “control” begins or where “con- 
trol” ends. Suppose, and my company has not done this, that we 
temporarily advance five or six thousand dollars to a carrier in diffi- 
culty to meet its payroll with the understanding that the moneys will 
shortly be repaid—is that control ? 

Suppose I become a member of the board of directors of a carrier 
and even assist it with my personal funds—would that be “control” 4 
Hundreds of different factual situations could be set forth, all of which 
could result in a hotly contested dispute with the attorney for the field 
staff of the Interstate Commerce Commission as to whether “control” 
Is present or not. Both myself and most other people in the trucking 
industry are reputable, law-abiding people. | 
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We mean to operate our business and personal affairs with the spirit 
and letter of the Interstate Commerce Commission; people in the 
trucking business, by and large, are not criminals or flagrant law 
breakers. 

Yet, under the present loosely worded “control” statute, myself or 
any of the people in the motor-carrier industry may suddenly find 
themselves Liem saci with the charge that they are attempting to 
“control” this or that carrier or carriers without the Interstate Com- 
merce Commission’s approval. Maybe myself or some other carrier 
executive is attempting to “help out” a carrier, but that certainly is 
not “control,” but as the present broad statute is written, the Commis- 
sion may well unfairly allege “unlawful control.” 

Recently, the Commission instituted a proceeding under section 5 
alleging unlawful “control” by an individual (McGinnis, New Haven- 
Boston & Maine RRs.) of a railroad. I do not necessarily agree with 
the result that was reached in that case, but, it illustrates the diffic ulty 
under the “control” statute. Apparently, the field staff and the inves- 
tigation attorneys of the Interstate Commerce Commission felt they 
had a good case of unlawful “control” against an individual alleging 
that he was seeking to “control” two large New England rail lines. 

The matter was well publicized in the Boston-New E ngland press, in 
fact throughout the country, that there was unlawful “control” and 
the case went for several days at various times both here and at Wash- 
ington, D. C., before the Interstate Commerce Commission. 

In fact, as the press reported, various aspects of the case went before 
the United States district court and even the United States Supreme 
Court. It seemed a sure thing that unlawful “control” under section 
5 was taking place. But, to my amazement, when the facts of the 
entire case after the Commission’s hearing were brought before the 
entire Interstate Commerce Commission on appealing, it was found 
there was no “control.” It appears that there is one norm or stand- 
ard of “control” at the field staff and investigating attorney level at 
the Interstate Commerce Commission and the entirely different stand- 
ards by the Commission. 

In most instances, the small carrier, even a successful company like 
my own, would not be in a position to spend thousands of dollars to 
take a case up through the Commission and the courts so as to finan- 
cially convince the full Commission that its field staff or attorneys are 
wrong on the allegation of unlawful “control.” In fact, the small 
carrier suffering with ever-soaring costs in most instances would have 
to appease the field staff and its attorneys and agree that certain facts 
were improper “control”—when in fact no “control” whatever was 
intended. 

From an industry point of view, Congress should set forth with more 
exactness the facts on which its administrative determination m: ry be 
made on “controls.” The present law leaves everybody “in the di ark” 
and places a constant fear in the hearts and minds of people in the 
motor-carrier industry who may be improperly accused of breaking 
the law. 

In fact, it’s presumed by the lower level of the Commission that there 
is unlawful “control” and one must take its case to the full Commission 
to disprove the allegation. It seems to me that is unfair and un- 
American; people in the motor-carrier industry should not be asked 
to live under that type of law. The small carriers in the Boston- 
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eastern seaboard area and probably throughout the country, are pres- 
only subjected to many hardships, particularly high labor costs, and 
they should not be additionally burdened with unlawful “controls” by 
the Interstate Commerce Commission. 

The CHarrman. Thank you very much, Mr. Gould. Mr. Stults, any 
questions ¢ 

Mr. Struts. No questions. 

The Cuarrman. Mr. Adams? 

Mr. Avams. No questions. 

The CHarrman. Mr. Odom ? 

Mr. Ovom. No questions. 

The CHarrman. Thank you very much, Mr. Gould. We appreciate 
your being with us and giving us that statement. 

Mr. Goutp. You are entirely welcome, sir. 

The CHarrmMan. Next we will hear from Mr. Edwin N. Yeary, the 
president of the Yeary Transfer Co., Inc. 

Mr. Yeary, I understand that you must catch a plane back, ther — 
we are calling you a little out of order. We will be glad to hear from 
you at this time. 


STATEMENT OF EDWIN N. YEARY, PRESIDENT, YEARY TRANSFER 
CO., INC., LEXINGTON, KY. 


Mr. Yeary. Mr. Chairman and members of the Senate Select Small 
Business Committee, I am Edwin N. Yeary, of Lexington, Ky., the 
chief stockholder and president of the Yeary Transfer Co., Inc., a 
motor carrier engaged in the transportation in interstate commerce of 
redried leaf tobacco and other agricultural commodities and products. 
I have been urged to appear before this committee to furnish some 
information regarding the problems of the small interstate trucker. 
Our business was started and has been built upon the transportation 

of tobacco and agricultural commodities and products. 

I entered the field of motor transportation in 1932, operating one 
truck as an owner-operator. As business and finances permitted, I 
added equipment until as of today approximately 100 owner-operator 
trucks are used by my company in the transportation of agricultural 
commodities and products, principally redried leaf tobacco. 

In 1937 I was granted a certificate by the Interstate Commerce 
Commission authorizing the transportation over irregular routes of 
livestock and agricultural products between points in Kentuc ky on the 
one hand, and on the other, points in Alabama, Florida, Georgia, 
Illinois, Indiana, Maryland, Michigan, Missouri, New Jersey, New 
York, North C arolina, Ohio, Pennsylvania, South Carolina, Tennes- 
see, Virgina, West Virginia, and Wisconsin. 

Our trucks begin with the opening of the tobacco markets in Florida 
and move northward as the market progresses through Georgia, South 
Carolina, North Carolina, Tennessee, Kentucky, and Ohio. This 
transportation is designed to clear the farmer sale floors so as to make 
room for other farmers’ crops to be marketed. Our business varies 
from approximately 30 trucks to a peak of 100. 

It has been and is now my contention that this certificate authorized 
the transportation of redried tobacco as an agricultural product and 
the business was so conducted. In 1948 a Mr. King, district super- 
visor of the Interstate Commerce Commission, at Louisville, Ky., for 
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the first time to my knowledge raised the question that we were not 
authorized to transport redried leaf tobacco. 

At the time I was transporting tobacco from C harlestown, Ind., to 
Lexington, Ky., for the Burley Tobacco Cooperative Association. As 
a doubt had been raised we applied on March 24, 1948, to the Interstate 
Commerce Commission for authority. The Interstate Commerce 
Commission on May 11, 1949, declined to approve the application 
although there was only one motor carrier in Kentucky with Interstate 
Commerce Commission authority, it having been granted June 22, 
1948, 

We continued to transport redried leaf tobacco in interstate com- 
merce contending our certificate authorized its transportation and 
that redried tobacco was in fact an exempt agricultural commodity. 
Again on August 1, 1949, we applied to the Interstate Commerce 
Commission for authority, which application was denied on May 15, 
1950, 

In September 1951, the Interstate Commerce Commission filed its 
complaint in the United States District Court for the Eastern District 
of Kentucky, seeking to enjoin my company from transporting redried 
tobacco as a common carrier by motor vehicle until such time as we 
secured a certificate of convenience and necessity from the Commission. 

This case was handled by Attorney William Hays, who is present 
and will, if desired, furnish this committee more detailed information 
regarding this litigation. 

During the pendency of the case in the United States district court 
upon advice of counsel we continued the transportation of redried leaf 
tobacco except for one occasion when the Interstate Commerce Com- 
mission District Supervisor threatened prosecution; however, this 
was cleared by a letter which stated in substance that any shipper 
utilizing our services would be subjected to prosecution. 

The motor carriers operating primarily on the east coast and the 
one carrier from Kentucky formed an organization known as Tobacco 
Transporters Association and tried to prevail upon my company to 
join and assist in securing the passage by Congress of legislation to 
remove redried leaf tobacco from the exemption. This we declined 
to do. 

On March 11, 1954, there was introduced in the Senate at the 2d ses- 
sion of the 83d Congress a bill known as 8S. 3117. This bill was to 
amend subsection (b) of section 203 of the Interstate Commerce Act 
in order to provide that in certain cases leaf tobacco shall not be con- 
sidered an agricultural commodity for the purpose of the agricul- 
tural exemption for motor carriers under clause (6) of such subsection. 

On March 15, 1954, an identical bill, H. R. 8381, was introduced in 
the House. On June 11, 1954, hearings were held by the House Com- 
mittee on Interstate and Foreign Commerce. The bill was not re- 
ported and no action was taken by Congress on either of these bills. 

At the Ist session of the 84th Congress, on March 17, 1955, this 
legislation was again introduced as H. R. 5033, and on May 4, 1955, 
introduced in the Senate as S. 1891. To this date no hearings have 
been held. This legislation is most certainly not in the inter est of the 
farmers. In fact it singles out one agricultural commodity seeking 
to remove it from the exemption. 
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If adopted by Congress it is my opinion there will be a constant 
ind incessant piec emeal tearing down and destruction of the agri- 
cultural exemption. 

In 1951 my company negotiated the sale of a portion of its Inter- 
state Commerce Commission operating rights as a motor common 
carrier of general commodities to Service, Inc., retaining a portion 
thereof ine luding ‘ ‘livestock and agricultural products.” These rights 
authorized the transportation of general commodities between Louis- 
ville, Ky., and Huntington, W. Va. 

Application was made to the Interstate Commerce Commission for 
permission to sell those rights to Service, Inc. Hearings were held 
and a recommended order entered authorizing the sale and trans- 
fer. To this order exceptions were filed and the matter presented to 
Division 4 of the Commission which was composed of Commissioners 
Mahaffie, Mitchell, and Cross. 

On November 27, 1953, Division 4 filed its report authorizing the 
sale. This report was conditioned to require that the transferred 
rights be modified to exclude the rights of the Yeary Co. to transfer 
livestock and agricultural commodities. U pon receipt of this order in 
December 1953, we immediately called the Commission’s attention to 
the fact that the Yeary Co.’s certificate had called for the tr ansporta- 
tion of livestock and agricultural products not livestock and agricul- 
tural commodities as stated in the Commission’s report. 

The term “agricultural products” was and still is highly important 
to us as it was the basis of one of the contentions made by my company 
in the suit brought against it by the Interstate Commerce Commission. 
= e contended then and contend now that agricultural product is a 
broader term than agricultural commodities. We believe the author- 
ity to transport agr icultural products authorizes the transportation of 
many agricultural commodities that have been processed but have not 
reached the stage of a manufactured article. 

Our contention in this regard is supported by the opinion of the 
Kighth Cireuit Court of Appeals on May 11, 1954, in Jnterstate Com- 
merce Commission v. Kroblin wherein that court states it is an in- 
escapable fact that when, Congress chose to change the language of 
the exemption the result was to put processed agricultural commodi- 
ties, not rising to the state of a manufactured product, in the same 
class with unprocessed agricultural commodities, for the purpose of 
the exemption." 

In justice to the Commission, I am pleased to report that upon the 
issuance of the revised certificate to the Yeary Co. on September 9, 
1954, the language used was livestock and agricultural products. 


SAFETY RULES AND REGULATIONS 


The Interstate Commerce Commission safety rules and regulations 
and maximum hours of service apply to all trucks moving in inter- 
state commerce and are in my opinion to the best interest of the pub- 
lic and the truckers. However, there are some features that appear 
to me to be rather harsh on the trucking companies. Regardless of 
how thorough a truck company may be in its efforts to comply with 
those rules and regulations it is almost an impossibility. 


16a See Appendix 3, page 377. 
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The vehicles used in my business before being permitted to go upon 
the highway must have a vehicle inspection report completed. This 
inspection involves approximately 50 separate and distinct items. 
Upon the completion of the trip the driver must submit a —~ report 
regarding his vehicle. There must be maintained by the driver a 
daily log which we must keep on file. This log is in substance a 
progress report of his operation. Physical examinations must be 
maintained on file by us. The equipment must carry spare bulbs, 
flares, flags, fire extinguisher, and fuses. This requires in our 
operation a full-time safety man. This man and the book work cost 
approximately a thousand dollars a month. This increased cost can 
only be passed on to the shipper. 

Recently one of our owner- -operators was stopped for an Interstate 
Commerce Commission inspection. He, as one can imagine, did not 
possess a college education and being confronted as he “alls it, with the 
law, became greatly excited. In fact he became so excited he could not 
exhibit to the inspector the flares carried on his vehicle. As a result 
an adverse safety report was made and the record of our company 
reflects a violation of the safety rules and regulations. 

From our operational standpoint it is utterly impossible and im- 
practicable to expect a trucking company to prevent incidents such 
as this, yet it is subject toa possible prosecution and its safety record 
reflects a violation. Again the statistics of the Interstate Commerce 
Commission will disclose a violation thereby establishing a need for 
further control by it. 

I think that covers it all. Thank you, Mr. Chairman. 

The CHarrman. Thank you. Are there any questions? 

Mr. Struts. I have several questions. 

As I understand it, when you were confronted with the ICC's 
order to stop the transportation of redried tobacco, you based your 
contention that you could continue to carry it on two points: One, 
that your certificate allowed you to carry agricultural products; and 
furthermore, it wasan exempt item. Is that correct ? 

Mr. Yrary. That is correct. 

Mr. Sruurs. As I understand it, redried tobacco is just processed— 
taken from the tobacco growers’ drying barns, it is moistured and 
then dried so that it is uniformly dry; is that right ? 

Mr. Yeary. Yes; so it can be stored over a period of time without 
spoiling. 

Mr. Srutrs. Now, as I remember it, the railroads also wanted to 
carry that stuff; is that right ? 

Mr.Yeary. That is correct. 

Mr. Srurs. Did they carry it as a manufactured item or as an 
agricultural item in their tariff setup ? 

Mr. Yeary. Asan agricultural item. 

Mr. Sruurs. Did the ICC stop them from carrying it as an agri- 
cultural item ? 

Mr. Yrary. They carried it on their unmanufactured agricultural 
commodities 

Mr. Srunts. So, according to the ICC, this is an unmanufactured 
agricultural commodity as far as the railroads were concerned; but 
as far as you were concerned, it was not an exempt item; is that 
correct ¢ 

Mr. Yeary. That is correct. 
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Mr. Sruurs. One other thing I might ask you about—— 

The CHatrman. May I inquire in this connection: Was there a 
formal decision from the ICC on that, and, if so, was the distinction 
drawn as*to why they made such a difference ! 

Mr. Yeary. In the determination case, they set tobacco down as 
an agricultural manufactured item. 

The Cuamman. That was in your case, the case of the truckers ¢ 

Mr. Yrary. That is right; the case of the truckers. 

The Cuarrman. But in the case of the railroads the ICC did not 
have to make a determination; is that it? 

Mr. Yrary. No; it was only carried in their tariff as unmanu- 
factured. 

The CHarrman. They simply set it as such ? 

Mr. Yreary. That is right. 

The Cuarrman. And the ICC never did pass on that; they simply 
accepted it ¢ 

Mr. Yrary. Iam sure that is right. 

The Cuatrman. And there never was any distinguishing provision 
or statement on the part of the ICC? 

Mr. Yeary. No, sir; not tomy knowledge. 

Mr. Sruutrs. Now, at the time the ICC filed action to prevent you 
from hauling this leaf tobacco, was it not a fact they did say you 
could keep on carrying the stems, that is, the same commodity, only 
a different piece of the tobacco leaf ? 

Mr. Yeary. One of the supervisors did; yes. 

Mr. Srurrs. It would be very hard to find a logical reason for 
saying, “Here is a piece of tobacco. Half of it is unmanufactured, 
the other half is manufactured.” Is that not correct ¢ 

Mr. Yreary. That is correct—it came out the same way. 

Mr. Strutts. So the only thing you could figure out was that there 
was a complaint against your hauling the leaf, but there was no com- 
plaint against your hauling the stems? 

Mr. Yerary. I had permission, written permission from the super- 
visor that I could haul the stems but not the strip. 

Mr. Stuuts. Yes, sir; thank you. 

The Cuatrman. Mr. Adams? 

Mr. Apnams. You had to go to court to get relief from that ICC 
ruling, is that not correct ? 

Mr. Yeary. You mean in the whole tobacco case ? 

Mr. Apams. Yes. 

Mr. Yrary. Yes. 

Mr. Apams. And the courts upheld you and ruled that redried to- 
bacco was an agricultural commodity within the meaning of the law ¢ 

Mr. Yrary. That is right. 

_ Mr. Apams. Are you aware of the fact that in similar cases which 
have been carried into the courts the small trucker has been almost 
uniformly successful in being upheld under the exemption provision 
of the act? 

Mr. Yeary. Yes. I think that anyone that has enough nerve and 
Want to spend the money and goes through with it has been very 
successful, if there is a close case. 

_ Mr, Apams. Would you hazard a guess as to the expenses involved 
In carrying such a case into court? 
Mr. Yeary. In my case? 
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Mr. Apams. Yes. 

Mr. Yrary. I would say roughly $15,000 to $20,000. 

Mr. Apams. In other words, it costs you $1) ).000 to $20,000 to en- 
force a right which Congress had intended to give you all the time? 

Mr. Yeary. Plus the loss of business over a period of time. 

Mr. Apams. Thank you very much. 

The Cuarrman. Mr. Odom? 

Mr. Opom. Mr. Yeary, at the hearings before the Interstate Com- 
merce Commission on this question as to whether this redried tobacco 
was a manufactured product or an agricultural commodity, were there 
any intervening parties ? 

Mr. Yreary. Yes, there were. 

Mr. Opom. Who were they, not mentioning the names of the com- 
panies, but generally what industries did they represent ? 

Mr. Yeary. Well, some of the trucking industry; the American 
Trucking Association; and the railroads. 

Mr. Ovom. And the railroads? 

Mr. Yeary. And then there were some other truckers. 

Mr. Opom. Now, did any of these rail concerns carry on their tariff 
this particular product as a nonmanufactured agricultural product ? 

Mr. Yeary. Yes. I do not know exactly the words, how it is stated 
in their tariff, but it is an unmanufactured leaf tobacco, I believe 
that is about the way it is said. 

Mr. Ovom. Well, what was the basis of their intervention in your 
hearings before the Interstate Commerce Commission ? 

Mr. Yeary. I do not know. My attorneys could tell you. 

Mr. Opom. Well, was the only issue as to whether it was a manu- 
factured product or not ? 

Mr. Yeary. That is right. 

Mr. Opom. And did they take the peat it was a manufactured 
product and not an agricultural commodity # 

Mr. Yeary. They did. 

Mr. Ovom. Thank you. 

Mr. Sruurs. The American Trucking Association took that same 
stand ¢ 

Mr. Yeary. That is right. 

Mr. Stuurs. Are you a member of the ATA ? 

Mr. Yeary. No, I am not. 

Mr. Struts. That is all, thank you. 

The Cuarrman. Thank you very much. 


STATEMENT OF HOMER L. BRINKLEY, EXECUTIVE VICE PRESI- 
DENT, NATIONAL COUNCIL OF FARMER COOPERATIVES 


The CuarrMan. Our next witness is Homer L. Brinkley. 

Mr. Brinkley, you are the executive vice president of the National 
Council of Farmer Cooperatives; that is right, is it not? 

Mr. Brinkiey. Yes, sir. 

The Cuamman. You just proceed in your own way. 

Mr. Brinxiey. Thank you very much, Mr. Chairman. 

My name is Homer L. Brinkley and I am executive vice president of 
the National C ouncil of Farmers Cooperatives. 

The council is composed of farmers’ business organizations, in the 
aggregate numbering about 5,000 separate associations. They serve 
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close to 3 million farmer memberships—an important segment of 
American smal] business—in the marketing of the products they grow 
on their farms and in the manufacture, ——— and purchase of 
necessary farm-production supplies such as feed, seed, fertilizer, 
petroleum, and insecticides. ; 

Our members are users of all forms of surface transportation 
throughout the Nation, and are daily customers of railroads, motor 

carriers (common, contract, and exempt), and waterways. In some 

cases our members have virtually been forced to buy their own trucks 
and operate as private carriers in the interest of more efficient and 
economical opel ration and to meet the growing requirements of tlexi- 
lility in service. 

The members of farmer cooperatives throughout the country, and 
farmers generally, are typically and predominantly small-business 
men. The continued declines in the prices of the products they have to 
sell and the maintenance at rigid high levels of the costs of supplies and 
necessities they have to buy, as w ell as the costs of producing and mar- 
keting their crops, are steadily intensifying the cost-price squeeze 
upon ‘them. Transportation costs, which account for about one-eighth 
of the farmer’s total marketing costs, constitute one very important 
factor in accentuating the present economic adversities of the farmer 
that we are hearing so much about today, and which are real and vital 
on the farms of America. 

In your announcement concerning these hearings, it was stated that 
your committee had undertaken a full-scale investigation of the admin- 
istration of the Motor Carrier Act with particular emphasis on the 
difficulties of small trucklines in being able to obtain operating au- 
thority from the ICC to give the public a better and expanded service. 
You also stated you were interested in these hearings in obtaining the 
viewpoint of the small trucker and the small shipper as to the admin- 
istration of the Motor Carrier Act. As you know, Congress in its 
wisdom in 1935 in passing the Motor Carrier Act exempted from 

regulation as to routes and rates the movement of agricultural prod- 

ucts by motor vehicle. As an outgrowth of this important provision 

griculture’s main problem in the transportation field through the 
years since 1935 has been to combat and resist the efforts, primarily of 
the ICC and the regulated carriers, to change the law by legislation or 
administration so that the transportation of farm products by trucks 
ee be subject to partial or complete economic regulation by the 

Federal Government. My statement will deal entirely with that phase 
= the Motor Carrier Act as particularly related to the service offered 
by the small trucker to meet the needs of the shippers of agricultural 

commodities. 

Certainly the wisdom and necessity for continuing the movement of 
agricultural commodities free from economic regulation by the Fed- 
eral Government are well understood by the members of your com- 
inittee. The soundness of the policy has been proven by the experi- 
ences of the past 20 years and Congress has so declared on the frequent 
occasions when the matter has been before it for review. 

The railroads cannot handle the farmers’ products until they reach 
the nearest railhead. Even so, the farmer is one of the railroad’s best 
customers. Agricultural products account for about 13 percent of 
the total tonnage shipped by raii and over 18 percent of the freight 
charges. According to the latest census figures 65.8 percent of the 
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farms in America had no trucks in which to get their products even 
beyond the farm gate. The inherent inability of the railroads to 
serve the complete national marketing needs of agriculture is obvious. 
The small farmer, it should be noted, is the one most dependent upon 
the services of the agriculturally exempt hauler. 

Likewise, the regulated motor carriers’ limitations to meet agri- 
culture’s needs and serve the public’s best interests in the marketing 
of farm products are self-evident. A complete flexibility of service, 
enabling trucks of the needed size and type to move from any point 
to any other point, dictated by the unpredictable forces of supply and 
demand, cannot wait for action from Washington to grant permits or 
certificates for operating authority which, incidentally, may never be 
forthcoming. Immunity from route limitations for trucks hauling 
agricultural products has permitted adequate quantities of food prod- 
ucts of the highest quality and freshness to reach small cities, town, 
and rural areas that were known to their residents years ago. 

Regulated common and contract motor carriers are necessarily lim- 
ited in the scope of their operations by route and rate regulations 
which make their service unavailable and inadequate from widespread 
and oftentimes remote agricultural areas to daily changing and ex- 
panding market outlets. 

With this sketchy indication of the absolute necessity for the exemp- 
tion from Federal regulation of the movement by truck of agricultural 
commodities, I want to discuss briefly the nature of these exemptions 
and indicate some of the efforts that have been made to undermine 
them. 


THE AGRICULTURAL EXEMPTIONS IN THE MOTOR CARRIER ACT 


In 1935 when the Motor Carrier Act was passed Congress wrote 
three separate exemptions into the act of direct concern to agriculture. 
In short, these exemptions from economic regulation, with amend- 
ments made since 1935, applied to (Sec. 203 (b)—Interstate Commerce 
Act, pt. IT): 


FARMER EXEMPTION 


(4a) Motor vehicles controlled and operated by any farmer when 
used in the transportation of his agricultural commodities and prod- 
ucts thereof, or in the transportation of supplies to his farm. 


COOPERATIVE ASSOCIATION EXEMPTION 


(5) Motor vehicles controlled and operated by a cooperative asso- 
ciation—or by a federation of such cooperative associations. 


AGRICULTURAL COMMODITIES EXEMPTION 


(6) Motor vehicles used in carrying property consisting of ordinary 
livestock, fish (including shellfish), or agricultural (including horti- 
cultural) commodities (not including manufactured products thereof) 
if such motor vehicles are not used in carrying any other property 
or passengers for compensation. 

The first two exemptions, applicable to farmer and cooperative asso- 
ciation trucks, have not created too much controversy. For farmers 
individually or groups of farmers in their cooperative associations, 
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in the control and operation of their motor vehicles are in reality pri- 
vate carriers, not engaged in the public-transportation business. A1- 
though it is felt they would in any event have been exempt from 
economic regulation as private carriers, Congress in its wisdom in 
1935 made this certain by specific statutory exemption, except as to 
safety matters. 

It is the third exemption, the one accorded to motor vehicles, re- 
gardless of their control and ownership, while loaded with agricultural 
and other specified commodities which regulated carriers and the ICC 
have voiced the most determined opposition to. This exemption, how- 
ever, we believe is most vital to agriculture. 

The trucks of farmers and cooperative associations transport a com- 
paratively small portion of the total agricultural production that 
ioves by motortruck from the farms to the markets of the Nation. 
Major reliance is placed upon the “owner-operator,” the “independent 
hauler,” slurringly called “gypsies” by some of the opposition to the 
exemption, Who can move from State to State, area to area, as and 
where harvest peaks and climatic conditions create the need for their 
services. We regard these agricultural haulers as an important group 
of small-business men renderi ing an essential service—both to farmers 
and consumers as a whole, thus serving the public interest. 

Let’s look for a moment at the facts surrounding the adoption of 
these exemptions when the Motor Carrier Act was enacted into law 
in 1935. The Motor Carrier Act, as S. 1629, was introduced in the 
Senate by Senator Burton K. Wheeler, who was then chairman of 
the Senate Committee on Interstate and Foreign Commerce. After 
hearings before the Senate committee, the bill was reported to and 
passed by the Senate with an exemption, discretionary with the 
Commission for casual or occasional or reciprocal transportation, 
which it was stated was intended to exempt farmers and others who 
occasionally hauled for hire. The bill as reported to, and first passed 
by the Senate, did not contain a specific exemption covering farmers’ 
or cooperative association trucks, or other trucks while transporting 
agricultural commodities. 

After the bill moved over to the House of Representatives, amend- 
ments arising in the House committee, and others resulting from 
discussion on the floor of the House, were adopted which would 
specifically exempt from regulation, except as to safety matters, 
(1) trucks controlled and operated by farmers in the transportation 
of their agricultural commodities, or in transportation of supplies 
to their farms: (2) trucks controlled and operated by cooperative 
associations; and (3) true ‘ks regardless of by whom ow ned, controlled 
and operated, used in carrying “agricultural commodities (not in- 
cluding manufactured products thereof)” and other designated ex- 
empt commodities. The bill, as thus amended by the House, was 
returned to the Senate where the amendments were read and 
discussed. 

Senator Wheeler, asked to explain to the Senate the amendments 
made by the House, stated : 

Mr. President, the House amended the bill in minor details, generally liberaliz- 
ing the provisions of the measure with reference to trucks which are owned by 
farmers, and which carry farm products. The bill was also liberalized with 
reference to associations of cooperative farm organizations. It was liberalized 
in those respects. I personally have no objections to the amendments, and think 
the bill is improved. 
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The amended bill was signed in the Senate, signed by the Speaker of 
the House, and approved and signed by the President on August 9, 
1935. 

The Motor Carrier Act as originally proposed contained no specific. 
exemption covering trucks of farmers or farm cooperatives, or trucks 
hauling farm commodities; as enacted into law, the act did contain 
an exemption covering trucks of farmers and farmer cooperatives 
and other trucks hauling agricultural commodities without any limi- 
tation on the latter group as to the ownership of the commodities, the 
movement of the trucks, or the ownership of the trucks. 

It was stated on the floor of the House in 1925 by Congressmen 
from agricultural areas conversant with the transportation needs of 
farmers that an exemption should be granted for trucks hauling 
agricultural commodities sufficiently broad to cover such products 
as ginned cotton and pasteurized milk where the processing In many 
cases had to be done off the farm. In the light of subsequent develop- 
ments it seems that the Congress in 1935 acted with prophetic vision 
in selecting wording for the agricultural commodities exemption that 
would withstand the efforts of regulated carriers and the ICC in later 
years which would place the transportation of farm products in a 
rigid straitjacket by forced channeling of such transportation to the 
regulated carriers without regard to their ability to adequately serve 
the complex transportation needs of farmers. 


EFFORTS TO NARROW THE AGRICULTURAL COMMODITIES EXEMPTION 


The record since 1935 right up to the present time is full of evidence 
of words and actions, reflecting an official attitude on the part of the 
Interstate Commerce Commission, unsympathetic with the “agricul- 
tural commodities exemption” as enacted by Congress in the Motor 
Carrier Act. 

The minority opinion of the Supreme Court in the decision on 
January 12, 1953, which resulted in the trip-leasing legislation now 
pending on the Senate Calendar brought this out pointedly as 
follows: 


The reason the Commission has adopted a rule so destructive of the agricul- 
tural exemption Congress granted is apparent from a colloquy which took place 
in the District court. The attorney for the Commission was asked if it was 
wasteful for a truck to go back to Florida empty. With commendable candor 
he said: “It does seem uneconomical in requiring it to go back empty but they 
can. The difficulty comes, I think, in letting it come up in the first place.” I: 
other words, the difficulty comes because Congress agreed to exempt these farm 
products. This congressionally created difficulty is being cleared up by the 
Commission. Its new rules against trip-leasing will force these agricultural 
carriers to raise their rates high enough to frustrate purposes underlying the 
agricultural exemption. 


In both 1939 and 1940 the Legislative Committee of the Interstate 
Commerce Commission proposed to Congress changes in the agricul- 
tural commodities exemption to limit the exemption to the movement 
of trucks from the point of production to the point of primary market, 
processing, manufacture or transshipment, or to the first movement 
from the point of production to the point of sale by the producer. 
Neither of these proposals were adopted by Congress. 

Again, in 1943, bill was introduced in Congress which would have 
had the effect of limiting the exemption to the actual producer or to 
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those hauling without compensation. The bill was not approved by 
Congress. , 

In 1952, in the 82d Congress, 2d session, extensive hearings were 
held before the Senate Interstate and Foreign Commerce Committee 
on S. 2357, a bill which would have limited the agricultural exemp- 
tion to motor vehicles “controlled and operated by any farmer” and 
would have provided that to come within the proposed exemption the 
agricultural commodities could not have been “processed to a greater 
extent than is customarily done by farmers.” The Chairman of the 
ICC and the Chairman of the ICC’s Legislative Committee at that 
time advocated in an appearance before the Senate Commerce Com- 
mittee the narrowing of the ere to apply only to the move- 
ment from the farm to market, or to the point of first off-the-farm 
processing or to storage. Chen Was a significant outcome. It was 
disclosed in the testimony before the Senate Commerce Committee 
that the ICC had refused to interpret horticultural products as within 
the scope of agricultural commodities in the exemption provision of 
the act. Although apples, pears, grapes, and the like are universally 
regarded as agricultural products—as fruit of the soil—the ICC 
had taken the position that the trees or vines on which such products 
were produced were outside the scope of “agricultural a. P 

The Senate committee struck out all the language in the bill, 
2357, and the limiting amendment to it suggested by ICC, me 
would have had the effect of restricting the exemption of farm com- 
modities under section 203 (b) (6), and instead recommended to the 
Senate the clarification of the provision to include specifically horti- 
cultural products. That recommendation was adopted by the Senate, 
subsequently approved by the House and was enacted into law on July 
9,1952. That is the last change which has been made by Congress in 
section 203 (b) (6) of the Motor Carrier Act. 

One salient fact stands out in the voluminous history relating to 
amendments made or proposed to section 203 (b) (6). Ever vy ame end- 
ment that Congress has made to it has broadened and liberalized its 
— isions in favor of exemption, and although often requested to do 

, Congress has uniformly and steadfastly refused to adopt amend- 
niaeae which would either directly or indirectly narrow the scope of 
the exemption. 

Although on each occasion when this question has been reviewed by 
Congress since 1935, the Congress has made crystal clear its desire 
that agricultural commodities be given a realistic interpretation, there 
have been dec isions by the Commission in recent years, which if upheld 
by the courts, would accomplish by judicial ae tion that which 
Congress has steadfastly refused’ to allow to be accomplished by 
legislation. 

[ will mention only a few outstanding examples. The Commission 
has held that redried tobacco is a manufactured product—not an agri- 
cultural commodity. The Sixth Cireuit Court of Appeals on Fe bru- 
ary 20, 1953, rejected the Commission’s contention and held as a matter 
of law in the Yeary Transfer Co., Inc., case that redried nites is an 
agricultural commodity. Legislation (S. 1891) has been introduced 
in the Senate in this session which would, in effect. classify redried 
tobacco as a manufactured product. 


70383—56——_-8 








108 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


The Commission has held that although live poultry is an agricul- 
tural commodity, dressed poultry is a manufactured product. The 
Eighth Circuit C ourt of Appeals in the Kroblin case on May 11, 1954, 
rejected the Commission's we ‘sion holding dressed poultry to be a 
manufactured product and the Supreme C ourt refused to review this 
decision by denying the Commission’s petition for a writ of certiorar: 
on October 14, i954. However, the Commission refused to follow the 
circuit court’s interpretation outside of the E ight Circuit and now has 
succeeded in getting another case before the Supreme Court in an 
effort to obtain judic ial sanction for its view that dressed poultry is 
not an agricultural commodity. That case is now pending in the 
Supreme “Court. 

Mr. Chairman, I might, and I think it would be of interest, refer 
briefly to some figures ‘by the Department of Agriculture indicating 
the very great economic importance of poultry on the farm. 

In 1954 it amounted to 4.7 percent in relation to all other commodi- 
ties, as compared to 16.2 percent for cattle and calves, 7.5 for cotton, 
and 6.2 for wheat, which would indicate the very great and growing 
importance of this particular commodity. 

The CuarrMman. Will you repeat two figures just so that we can 
compare them! Poultry, you said, is what / 

Mr. Brinkuiey. 4.7. 

The CHarrmMAn. And wheat, 6.2? 

Mr. Brrunkey. 6.2. 

The CHairman. Well, that is good enough. 

Mr. Brinkiey. And cotton, 7.5. 

The CuarMan. Cotton, 7.54 

Mr. Brinkwey. Yes, sir. 

The CuarrMan, So it is coming up pretty close. 

Mr. Brinkiey. Very rapidly." 

The Commission has held that although nuts in the shell are agri- 
cultural commodities, shelled nuts are a manufactured products. A 

case, Consolidated Truck Service, Inc., is now pending in a New 
Jersey district court testing this issue, in which our organization has 
filed an amicus curiae br ief. We believe that shelled nuts, as well as 
nuts in the shell, are still nuts and an agricultural commodity. 

Another case awaiting judicial determination is whether cotton 
linters are an agricultural commodity. The ICC recognizes that lint 
cotton is an agricultural commodity but it has made an artificial dis- 
tinction in holding that cotton linters is a manufactured product. 

The most recent evidence of the Commission’s restrictive attitude 
toward the agricultural commodities exemption is in its handling of 
the trip-leasing issue. ‘The Commission proposed a rule which would 
prohibit the leasing of a farmer’s truck, a cooperative association 
truck, an agriculturally exempt truck, or the truck of a private car- 
rier to an authorized carrier for a period of less than 30 days. This 
would have prohibited the leasing of trucks for single trips or back- 
hauls, regardless of the efficiency resulting from full utilization of 
equipment and the consequent economy of operations. The farm 
groups were forced to go to Congress in 1953 to seek relief from this 
arbitrary action by the ‘Commission and some progress has been made. 
A bill, reported favorably by the Senate Commerce Committee in the 


17 See exhibit 4, beginning p. 111, for tables submitted by Mr. Brinkley. 
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closing week of the last Congress is now on the Senate Calendar and 
we hope will be passed by the Senate early in 1956. It will lay down 
a policy by statute with respect to the leasing of trucks and not leave 
the matter to the changeable judgments of a changeable Commission. 

This summary record of the agricultural commodities exemption 
and its administration leads us in conclusion to the question of just 
what is behind this struggle. Why have farmers and those repre- 
senting them been subjected to such an expenditure of time and money 
to maintain a reasonable interpretation of a policy established by 
Congress in very clear language? The answer has apparently been 
provided by the identity of the groups which have spearheaded the 
unsuccessful efforts to bring about the repeal or narrowing of the 
exemption. 

As to the Interstate Commerce Commission, the arm of Congress 
charged with the administration of the law enacted by Congress, its 
unsympathetic attitude toward the agricultural commodities exemp- 
tion is not of recent origin, as pointed out—it is historic. Apparently, 
the ICC, as is characteristic of other regulatory commissions, believes 
that efficient regulation can be accomplished only by an extension 
and broadening of regulatory power. Being in daily contact with 
regulated carriers, the Commission apparently becomes obsessed with 
the representations as to the needs and problems of the carriers and 
tends to regard regulation as a virtue and end in itself, rather than 
only a means to the end of maintaining a sound national transporta- 
tio system in the interest of all segments of the public. 

The railroads, which traditionally have advocated the repeal of the 
exemption, obviously feel that this would force more business to them, 
regardless of their inherent inability to serve adequately and fully the 
transportation needs of agriculture. The regulated motor carriers, 
realizing their inability to seve the entire needs of the farmer, only 
seek a monopoly on the tansportation of his products after they have 
reached the first point in the system of distribution. They are willing 
for the farmer to get his products from his farm to the place they 
can handle it in any way he can, but from that point on, the business 
should be theirs. Organized labor in both the trucking and railroad 
industries, consistent opponents of the agricultural commodities 
exemption, follow the lead of their management and apparently vis- 
ualize higher wages and more employment from expanded regulation 
regardless of the economic consequences to shippers and the public 
generally. 

American agriculture today is an integrated industry which involves 
not only production on the farm but also processing, distribution, and 
transportation in all its complex ramifications. From the standpoint 
of the individual producer—a small-business man—these problems 
must be considered in the framework of total industry. The concern 
of the farmer today extends to what happens to his product when the 
truck carrying his wool, grain, cotton, or livestock pulls out. of the big 
vate down at the highway and starts on its road to market. He is not 
solely concerned with the initial sale. What happens in the market 
two or three times removed from the farmer’s initial point of sale is 
of major importance as an influence on his ultimate net income. The 
maintenance of the flexible and economical service afforded by the 
agricultural hauler is something that can and should be preserved to 
help the farmer help himself, without any detriment to these other 
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groups which, in contrast to the farmer, are enjoying such unparal- 
leled prosperity today. 

We want ever more prosperity for them—but not at the expense of 
the farmers of this Nation. 

The Cuatrman. Thank you, Mr. Brinkley. 

By the way, I gather from what has been said by you and by Secre- 
tary Butz that both ginned cotton and pasteurized milk are exempt. 
Is that right? 

Mr. Brivxuey. Yes, sir. 

The Cuaman. Does that arise from the fact that those two things 
were specifically mentioned in the House debates ? 

Mr. Brinxiey. I rather think that there was some connection, 
Senator. 

The CuarrmMan. So that was easy; you find the reason there ? 

Mr. Brryxiey. Yes. 

The CiarrMan. Since the exemption was being written to take care 
of just such things. 

Mr. Brinxtey. That is right. 

The Cuarrman. But on other things that were not mentioned, ap- 
parently the ICC can find some reason for not exempting them. 

Mr. Brinker. Yes, sir. 

The Crarrman. Any questions, Mr. Stults? 

Mr. Sruurs. Mr. Chairman, I think it is interesting here to note 
that the public interest is served when there is a countervailing power 
as between the labor in an industry, the management in an industry, 
and the Government regulation of an industry; that in this case, ac- 
cording to Mr. Brinkley’ s statement, labor and the trucking industry, 
the organized truckers and the Government seem to be pretty well 
together and acting in concert, and it is only because of the happy 
circumstance that we have strong farm organizations which have a 

very immediate self-interest in this matter, that the smaller truckers 
enjoy the agric ultural exemption that they are enjoying. 

The I1CC’s inability to limit and restrict the agricultural exemption, 
perhaps, stands in contrast to the way they are ‘able to get away with 
some of the other things, where the shippers are not as well organized 
as they are in the agricultural industry, and I think Mr. Brinkley’s 
statement very well brings that out. 

The CuairmMan. Any questions, Mr. Adams ? 

Mr. Apams. Mr. Brinkley, is it fair to say that you believe the 
farmer gets a very definite advantage from the fact that one section 
of the trucking industry is unregulated except for safety ? 

Mr. Brinker. Oh, unquestionably SO, yes. 

We have a situation in agriculture, modern agriculture, that is grow- 
ing in complexity and difficulty in the job of getting food products in 
every city, village, and hamlet in America every day, in the quantities 
and in the qualities which the housewife wants. 

That is a part of the distribution pattern, and I think agriculture 
has recognized that it is essential to the future welfare to pay more 
attention to the problems of distribution and efficiency and economics 
of transportation of these commodities in all phases of the distribution 
problem, if they are to serve the public interest and, by serving the 
public’s interest, to serve their own welfare. 

Mr. Apams. Do you feel that other segments of the economy, small 
shippers, say, in the manufacturing industry, might derive certain 




















ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 111 


benefits if their segment of the industry were also unregulated, or 
deregulated ¢ 

Mr. Brrnxiry. I would prefer it not to leave the field of agricul- 
ture. I have some familiarity with those problems. 

The CuHatrman. Mr. Odom ? 

Mr. Opom. I have no questions. 

The Crarrman. Thank you very much, Mr. Brinkley. We cer- 
tainly appreciated your presentation. 


ExHIsit 4 (a) 


TABLE 1.—Gross farm income realized from selected commodities: Amount, by 
type of commodity, and relationship to gross farm income realized from all 
commodities, calendar years 1953-54 * 





1953 1954 
Commodity | Percent rela- Percent rela- 
| Amount tionship to alii Amount {tionship to all 
| commodities commodities 
Thousands Thousands 
SN toe Oe ee Les esa necalieesy S905 004... 255. = $753, 191 
ONE NIE iain c noniewnnsawiecnxe aaeee 492, 759 |-------- 380, 077 
Turkeys- a iiatiaiiads edie actin caiakecme | 325, 181 ee ee 313, 854 
Other poultry (ducks, geese, etc.) -...-.--------| OR Nec cowed 58, 923 
ar a gli nec Sine ocean 1, 672, 399 5.01 1, 506, 045 4. 68 
eS ee ee eee oe ee 183, 810 |_...--- 117, 525 
I. Jn pc nteenennatud eee acted iasaibietnké IE Sc ond combos 3, 452 
a ld nl cei epaintin antigua ae i 2 : 28, 042 
i cena re ee 26, 415 
a 8 re re ot eabicc eteniatiod DST Vics avnsmeck 21,171 
PS <ccneamens FN a ee ae tose ewan : 2, 731 x 
6 types of nuts named above___-.-------------- 274, 295 .R2 199, 336 62 
Cerne WP III <8. ccc ccaccnunaneendnconncue 4, 976, 217 14. 90 5, 195, 066 16.15 
Cee eee aaa 2, 867, 967 &. 59 2, 403, 735 7.47 
nt etegnle | 310, 115 .93 303, 063 .94 
rN a hae eenwnuedmaaanal | 2, 168, 972 6. 49 1, 995, 864 6. 21 
a aie iiebditcaied 1, 443, 258 4.32 1, 398, 480 4.35 
i I oan anaemia 33, 402, 208 100. 00 32, 164, 353 100. 00 


1 Includes cash receipts from farm marketings and value of products consumed in farm households. 


Source: The Farm Income Situation, Sept. 14, 1955, table 11; Agricultural Marketing Service, U. 8. 
Department of Agriculture. 


ExHIsitT 4 (b) 
TABLE 2.—Receipts of live poultry at 12 major markets, by mode of transporta- 
tion, in calendar years, 1952-53 * 





Mode of transportation 








i as 
‘ | Truck ? Rail Total 
Year . . . 
Gross | Percent | Gross Percent Gross 
pounds | of total | pounds of total pounds 
Da i iis Raesans CHE Na aaa ee dlawews 349, 381, 798 | (9.8 781, 091 0.2 350, 162, 889 
RP taioais chncon s ceehdtn sihibiel sil wma ccmeetae | 317, 271, 758 | 99.9 


369, 455 ‘1 | 317,641, 213 


! This table includes all commercially produced species of poultry. The markets on which the table is 
based are New York City, Philadelphia, Boston, Chicago, Pittsburgh, Cleveland, Detroit, Cincinnati, 
Atlanta, St. Louis, San Francisco, and New Orleans. These are the same markets as are covered by table 3, 
minus Los Angeles. No data are available on receipts of live poultry at Los Angeles. 

a include unloads plus consignments which, without being unloaded, are reshipped to another 
market. 
2 Includes a small quantity of poultry shipped by express. 


Source: Agricultural Marketing Service, U. S. Department of Agriculture. 
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Exuisit 4 (c) 


TABLE 3.—Receipts of dressed poultry at 13 major markets, by mode of transpor- 
tation, in calendar years, 1952-54 * 


| 
Mode of transportation 
| — — —— _ 


Truck Rail | Total 


| | 
Gross | Percent Gross Percent Gross 
pounds | oftotal | pounds of total | pounds 


159, 119, 533 | 20.0 | 795, 276, 262 

116, 810, 679 | 15.2 | 766, 950, 341 

76, 235, 396 | 9.7 | 788,971, 709 
| i 


1 This table includes all commercially produced species of poultry. It covers dressed poultry regardless 
of whether fresh or frozen. The markets on which the table is based are New York City, Philadelphia, 
Boston, Chicage, Pittsburgh, Cleveland, Detroit, Cincinnati, Atlanta, St. Louis, Los Angeles, San Fran- 
cisco, and New Orleans. These are the same markets as are covered by table 2, plus Los Angeles. 

—- include unloads plus consignments which, without being unloaded, are reshipped to another 
market. 

2 Preliminary. 


Source: Agricultural Marketing Service, U. S. Department of Agriculture. 


Exutsit 4 (d) 


TABLE 4.—Unloads of peanuts at New York City, by mode of transportation, in 
calendar years 1952-54 


Mode of transportation 


Rail Boat ! Total 


Year and type 


| 
"<4 
Number of | Percent | Number of| Percent | Number of | Percent | Number of 


carlots? | of total carlots | of total carlots 2 re of total carlots 2 


1952: 
Shelled __- ‘ 142 | 45.5 | 
Unshelled _- 65 | 100. 0 

| 
} 


| 


Bf 
| 
| 1.9 | 
0 
1953: | 
Shelled 161 | 49.7 0 
Unshelled __ 61 | 100.0 | | 0 
1954: 
Shelled 126 38.3 | 0.8 : 0 
Unshelled 58 100.0 | 0 





1 Shipments from Texas. 
2 Carlot equivalents. 
Source: Unloads of Fresh Fruits and Vegetables at New York City, report for 1953 (p. 53) and report for 


1954 (p. 54); Fruit and Vegetable Division, Agricultural Marketing Service, U. S. Department of Agri- 
culture. 


Mr. Matthew Triggs? Will you come up, please ? 


Mr. Triggs is the legislative ‘director of the American Farm Bureau 
Federation. 


Mr. Trices. Assistant legislative director. 


STATEMENT OF MATTHEW TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR OF THE AMERICAN FARM BUREAU FEDERATION 


Mr. Treies. I find that much of my statement is repetitive with 
testimony that has already been submitted by the Department of 
Agriculture and the National Council of Farmer Cooperatives. How- 
ever, with your permission, I would like to read it. 
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The CHarrman. You are in agreement with Mr. Brinkley and Sec- 
retary Butz on the agricultural exemption ‘ 

Mr. Trices. Yes, sir. We state it differently, but it all sums up 
to the same thing. 

The CHairman. You may proceed, Mr. Triggs. 

Mr. Trices. The American Farm Bureau Federation is an organi- 
zation of 1,609,461 farm families who are voluntary members of 2,600 
county farm bureaus located in 48 States and Puerto Rico. 

We believe that consideration of this subject by the Smal] Business 
Committee is most appropriate and timely. The administration of 
the Motor Carrier Act by the Interstate Commerce Commission is a 
question of major significance to agriculture, which by any criteria 
is the industry containing the largest oa of owner-operator busi- 
ness enterprises which may be designated : s “small business.” In 
addition, this question is of major importance to independent. truck 
operators which constitute another very large and economically sig- 
nificant portion of the small-business community. 

The total freight bill for the transportation of agricultural and 
livestock products is apparently at least $3 billion, not including any 
portion of the cost of transporting processed farm products, or any 
portion of the cost of transporting things farmers buy, or any local 
hauling costs. ‘The interest of farmers in economic : and efficient trans- 
portation, particularly in view of the current cost-price squeeze in 
agriculture, is obvious. 

The American Farm Bureau Federation has strongly supported the 
agricultural exemption provision of the Motor Carrier Act. Under 
this exemption any truck engaged in the hauling of unmanufactured 
farm products is not subject to the regulation of the Commission with 
respect to rates which may be charged, routes which may be traveled, 
and territory which may be ser\ ved. We believe the exemption is im- 
peratively necessary to the efficient marketing of farm products for 
the following reasons: 

1. Common carriers, generally speaking, and with rare exceptions, 
are not interested in loading on farms, nor do their certificates require 
them to do so. In most instances farms are located some distance 
from the routes and normal loading areas of common carriers. Many 
of these common carriers do not have loading facilities in agricul- 
tural areas. For farmers to load their products on their own trucks, 
transport them to the nearest available loading facilities and then 
reload into common carrier trucks is an operation involving extra 
costs, extra labor, extra time, and, in many instances, deterioration of 
the quality of the merchandise being loaded. 

Most agricultural areas are traversed by a limited number of 
oak common carriers. These common carriers may reach many 
markets but do not reach all markets. Many markets can be reached 
via common carrier only by circuitous routing and interchange of 
equipment, all involving delay and extra operating and administra- 
tive costs. If farm products are to be marketed “economically and 
effectively, if gluts are to be prevented at certain markets, it is impera- 
tive that transportation fan out in many directions so that each market 
will be uniformly supplied and the shipper can continuously adjust 
his transportation to fit the market. This necessitates the use of 
exempt haulers who can move in any direction to any market. Com- 
mon carriers who operate over fixed routes between specified points 











114 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


provide a satisfactory and efficient transportation service to most 
shippers, including many farmer shippers, but the circumstances 
involved in agric ultural transportation are such that in many cases 
common carriers simply cannot provide farmers with the kind of 
transportation service that is essential for efficient marketing. The 
restriction of agricultural marketing to common carriers would dis. 
astrously affect the ability of the farmer to market his commodities 
to best advantage. 

The exempt hauler provides a personalized and individualized 
service to the farmer shipper that common carriers cannot duplicate. 
The exempt hauler is normally a local resident in whom the farmer 
has trust and confidence. Because he is dealing with an individual 
he can give him personal instructions with respect to the manner in 
which transportation is to be provided, with reasonable assurance 
that his instructions will be understood and performed. No such 
assurance can be provided by common carriers. The shipper’s in- 
structions to a common carrier do not necessarily filter down to the 
person actually performing the transportation function. 

The exempt hauler is usually a small operator who can adjust his 
loading and transportation operations to fit the convenience and needs 
of the farmer. He is willing to load at a time which best fits the 
needs of the farmer. The farmer can depend upon him for such special 
service as may be required on the farm, on the way to market, or in 
the market. These special services are many and varied. Perhaps 
the farmer asks the exempt hauler to pick up a load of containers at 
some point on the way home. Perhaps he asks the hauler to check 
the market price at A and telephone him, so that he can determine 
whether the load should be sold at A or taken on to B. Perhaps the 
farmer asks the trucker to endeavor to market part of the load at a 
specified price at a market en route to the primary market. 

4. Most agricultural movement is highly seasonal. Shipments from 
an area may fluctuate from zero to 30 or 40 truckloads a day within 
afew days. Common carriers cannot maintain idle equipment ‘through 
the year to take care of these seasonal peaks. Exempt carriers prov ide 
a tremendous transportation pool on which farmers can call to meet 
seasonal requirements. Truckers who are engaged in hauling pulp 
wood, or construction materials, or in other local hi: vwling operations, 

‘an in time of seasonal need be diverted to haul farm products. They 

‘an be and are diverted to hauling farm products because rates are 
free to rise to the extent necessary ‘to attract trucks from the area, or 
if necessary from other areas, to meet the seasonal need. 

Opponents of the agricultural exemption have maintained that if 
one part of the trucking industry is regulated all parts must be regu- 

lated; that the agricultural exemption tends to seriously impair the 
position of regulated truck common carriers who are required to 
assume a public responsibility to provide transportation service on a 
rate-fixed basis; and that the operations of exempt carriers tend to 
break down the rate structure in the industry. 

We submit that these arguments have little validity. The regu- 
lated and nonregulated segments of the trucking industry each have 
their transportation function to perform; the sc ‘ope of regulation 
under the Motor Carrier Act is appropriately modified to their vary- 
ing needs, circumstances, and conditions; and each such segment is 
providing a satisfactory service on a profitable basis. The fact that 
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the agricultural exemption and the operations of exempt haulers have 
not prevented the profitable growth of the truck common carrier in- 
dustry is illustrated by the following data: 


Billions of inter-city ton 
miles hauled by 


Common {Other for-hire 
and contract | and private 





carriers trucks 
1940__.-- é : . ; * , g 2.7 41.3 
1045 27.3 39.3 
1040 65.6 104.5 
1954. - - ‘ . 4 denial 4 79.3 12.7 
Increase 1940 to 1954 (percent) --_--- ‘ 283 212 


1 Source: American Trucking Trends, American Trucking Association. 


It is our general observation that the Interstate Commerce Commis- 
sion and members thereof have tended to regard the agricultural 
exemption of the Interstate Commerce Act as an unfortunate and 
undesirable provision. This observation is based on discussions with 
individual Commissioners, speeches made by individual Commis- 
sioners, reports of the Commission, testimony of the Commission on 
bills before the Congress on various occasions, and by numerous actions 
of the Commission designed to narrow or at least having the effect 
of narrowing, the scope of the agricultural exemption, 

Soon after the approval of the Motor Carrier Act the Interstate 
Commerce Commission endeavored to establish the doctrine that the 
agricultural exemption was inapplicable to any vehicle which was 
being used to haul both exempt and non-exempt commodities, even 
though not hauled on the same load. In other words, the Commis- 
sion sought to make the test for the exemption the use to which the 
truck was put, rather than the commodity hauled at a particular 
time. This proposal would have struck a crippling blow at the agri- 
cultural exemption and to the tens or hundreds of thousands of small 
truck operators engaged in hauling farm products, since most agri- 
cultural hauling is on a one-way basis and operators cannot survive 
if denied the opportunity of obtaining return revenue. 

This effort of the Commission to curtail the agricultural exemp- 
tion was stricken down by the courts (/aterstate Commerce Commis- 
sion V. Service Trucking Company, 3d Cir. 1951, 186 F. 2d 400). 

The Commission has also sought to establish the principle that the 
agricultural exemption was intended to apply only to the transporta- 
tion of farm products to the point where they first enter the ordinary 
channels of commerce. Upon refusal of the courts to sanction such 
interpretation the theory was abandoned by the Commission. 

In a series of actions, the Commission has endeavored to narrow 
the interpretation of the agricultural exemption by defining the term 
“manufactured” so as to include therein operations not normally so 
considered. To the extent the Commission’s ruling in such instances 
have been dealt with by the courts the courts have uniformly held that 
the Commission was endeavoring to limit the agricultural exemption 
to an extent not intended by the Congress. 
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In /. C. C. v. Kroblin, for example, the Commission sought to hold 
that eviscerated poultry is a manufactured product. The district 
court made (in 1953) the following comment in this case: 


It is the feeling of the court that * * *— 
to uphold the Commission’s contention— 


would in reality constitute an attempt to accomplish by means of judicial 
construction that which Congress has steadfastly refused to allow to be accom- 
plished by legislation. 

Much of the Commission’s efforts in interpreting the agricultural 
exemption of the Motor Carrier Act during the past 20 years might 
be similarly described. 

From time to time the Congress has considered the present definition 
of the language of the agricultural exemption. They have stead- 
fastly refused to narrow its interpretation. On the contrary, the S3d 
Congress approved a bill to clarity the agricultural exemption by in- 
cluding horticultural commodities within the scope of the definition. 
(The Commission had ruled otherwise. ) 

In the “trip lease” issue (the Commission’s order MC-43) the Com- 
mission has made its most successful attack upon the agricultural] 
exemption. Under this order the Commission ruled that all trucks 
leased by a common carrier must be leased for at least 30 days. This 
would have terminated the long-established practice whereby a truck 
delivering agricultural products to a market seeks to obtain a return 
haul by a lease of the truck, including driver, to a common carrier. 
Without return loads the original hauling of agricultural products 
tends to be economically unprofitable. 

The effect of this ruling would have meant either (1) since the 
truck operator would be denied the opportunity of obtaining revenue 
on the return haul it would have to return empty, involving a waste 
of equipment, gasoline, and labor, which would have to be reflected 
in higher transportation rates for the hauling of farm products; or 
(2) the exempt hauler, being faced with competition from carriers 
who are free to obtain two-way revenue, would not be able to sur- 
vive, thus eliminating a transport tation facility imperatively neces- 
sary for efficient and economic marketing of farm products. Thus 
by a flank attack, the Commission would have effectively nullified 
the agricultural exemption of the act. 

Having exhausted all other remedies, and in order to prevent the 
harmful effects of MC-43, agricultural organizations sponsored the 
introduction of a bill in the 83d Congress” (H. R. 3203), providing 
that the Commission should not have authority to regulate the dura- 
tion of a lease of a truck by a common carrier. After extensive hear- 
ings this bill was approved by the House Commerce Committee and 
subsequently approved by the House by an overwhelmingly favorable 
voice vote. Unfortunately the time element did not permit ‘completion 
of legislative action on this issue by the United States Senate. 

In the 84th Congress a similar bill (S. 898 by Senator Smathers and 
others) was introduced. After some modification this bill was ap- 
proved by the Senate Commerce Committee and is scheduled for con- 
sideration by the Senate presumably in January. 

During the course of congressional consideration of this issue the 
Commission extensively modified MC-43 to exempt from the 30-day 
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rule the first lease following the hauling of farm products. This 
amended rule is scheduled to go into effect March 1, 1956. 

We do not believe this amended rule provides adequate protection to 
agriculture for the reasons set forth below. 

MC-—43 was originally issued in May 1951. Concurrently the Com- 
mission issued a lengthy statement setting forth the reasons for, the 
objectives of, and the effects of the new ruling. Surprising as it may 
appear this statement contains not one sentence reflecting any con- 
sideration by the Commission to the possible effect of the order upon 
farmers, upon the cost of transportation of farm products, upon the 
efficiency of marketing farm products, or upon other impacts of the 
order upon the interests of farm people. 

Between the issuance of the order and the consideration of the issue 
by the House Commerce Committee a period of approximately 2 vears 
elapsed (during which MC-43 was reviewed by the courts). During 
the period the Commission had adequate opportunity to consider pos- 
sible amendment to the order to take care of the needs of agriculture, 
and was urged todoso. They failed to take any action. 

It was not until it appeared probable that H. R. 3203, would be 
approved by the House Commerce Committee that the Commission 
approved amendments moderating to some degree the impact of the 
order upon agreulture. 

It was not until the bill had been approved by the House and was 
under consideration by the Senate Commerce Committee that the 
Commission approved ‘additional amendments moderating to a more 
material extent the impact of the order upon agriculture. 

We submit that the record indicates that the Commission’s actions 
in this respect were taken to head off any legislation by the Congress 
rather than as a result of any change of view point by the Commission. 

In view of the demonstrated hostility of the Commission to the 
agricultural exemption and to the associated practice of trip leasing, 
we do not feel that agriculture’s interest in this matter should be left 
to their determination, now or at some indefinite date in the future. 
The present form of MC—43 is no more permanent than the membership 
of the Commission or its views on this issue in the future. 

Unless S. 898 is approved the Commission will be free to reamend 
its regulation in the future to accomplish by one means or another 
further encroachment upon the practice of trip leasing. If S. 898 is 
not approved by the Congress those who oppose the practice of trip 
leasing will argue in the years ahead that the Congress had the matter 
before it, that ‘it failed to act, and that therefore it is the intention of 
Congress to permit the Commission to curtail or restrict the practice of 
trip leasing. 

Even though there were some manner in which agricultural or- 
ganizations could be assured that MC-43, as currently amended, would 
not be reamended in the future to further restrict the practice of 
trip leasing, it is our belief that S. 898 should be approved because 
MC-43 as it stands represents an impractical and undesirable regula- 
tion. Under the amended regulation MC-43, after March 1, 1956, pri- 

vate truck operators will be no longer permitted to trip lease home. 
For example, a slaughtering plant hauling its own meat, or a poultry- 
dressing plant delivering dressed chickens, or acannery hauling canned 
goods, or a dairy plant delivering cheese and other dairy products, or 
any other agricultural processor delivering its own products in its own 
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trucks will be denied the opportunity of obtaining a return haul no 
matter how many loads might be available or how economic the prac- 
tice might be. 

The Interstate Commerce Commission is an agency of the Con- 
cress. In a long series of court decisions the courts, with remarkable 
unanimity, have held that the Commission has endeavored to narrow 
the agricultural exemption beyond the intention of the Congress. We 
submit that it is time for the Commission to recognize the intent of 
Congress in this matter. 

It is our belief that the enactment of S. 898 will further the com- 
mittee’s objective of protecting two forms of small business, that is, 
farmers and independent truck operators. 

The opportunity of presenting the views of the American Farm Bu- 
reau Federation with respect to these matters is sincerely appreciated. 

Thank you very much, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Triggs. 

Mr. Stults, do you have any questions ¢ 

Mr. Srutrs. Mr. Triggs, the Interstate Commerce Commission and 
certain representatives of the regulated carriers have stated that if reg- 
ulation were adopted for the motor carriers, cutthroat, destructive, 
ruinous, chaotic conditions would set in in the motor trucking industry. 

I wonder if you as an observer of a segment of the trucking indus- 
try which is substantially deregulated have noted that to be the case? 

Mr. Trices. Well, based on what limited observation I have made in 
this respect, it seems to me that the great majority of the exempt haul- 
ers are people, substantia] business people, residing in local com- 
munities, with their homes there, raising families, making a good liv- 
ing, that they are not the kind of people that are contemptuously 
referred to by some groups as gypsies, although there are a few who 
might be ey so described. On the contrary, they are sub- 
stantial small-business people rendering a service to the community 
and profiting from doing so. 

Mr. Sruurs. Thank you. 

I think the major argument that has been presented to this com- 
mittee, and in its study, it appears that the Interstate Commerce Com- 
mission Act was first passed back in 1887 to regulate the railroad as a 
result of pressure from farm group shippers such as your own back 
in the Grange movement; we all know from history. 

The Motor Carrier Act seems to have had a different basis. It 
has risen from a demand from the railroads that the trucks be regu- 
lated and presumably some truckers themselves, in the depression years, 
1935, to try to make themselves a profitable operation. The only 
way we can check to see if the regulation would lead to all the ex- 
cesses that it is claimed would result inevitably, we have to check, i: 
seems, in the area in which the regulation is substantially present. 

That is why IL asked you that question, Mr. Triggs. 

The CHarrmMan. Mr. Odom? 

Mr. Opom. I have a few questions I would like to ask you. Has 
that effect of the agricultural exemption been good or bad with refer- 
ence to the agricultural industry ? 

Mr. Trices. I am not sure I can answer that as a competent witness, 
having observed such effects. I think it is a fact that until these 
classifications are tested by the court, that they are not very well 
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administered, not very well enforced, and that there are so many vio- 
lations, if you will, of the 1CC position, not the law, that the impact 
upon the industr y would be somewhat limited. 

But I certainly don’t testify on your specific question as having 
much personal observation of this. 

Mr. Opom. Well, if we were to assume that there were no violations, 
and that the agricultural commodity, one that you would consider to 
be an agric cultural commodity, were treated as a manufactured com- 
modity ‘and not handled by those motor carriers who did not have a 
certificate, would that have an adverse effect on the farmers? 

Mr. Trices. I believe so, to the extent that the commodity was in- 
volved in such matter. 

Mr. Opom. So you think that the fact that the Interstate Commerce 
Commission has regulated some agricultural commodities by requir 
ing them to be transported by a motor carrier with a certificate is in- 
consistent with the needs of the farmer. Do you think that is a fair 
statement / 

Mr. Trices. I think it is a fair statement. It would hold true par- 
ticularly with respect to the dressed poultry question. Since dressed 
poultry is handled in a Jarge number of small establishments located 
at many points, and since in order to be marketed effectively, trans- 
port: ition must fan out in all directions, a marketing situation which 
might be difficult could arise. 

Mr. Ovom. Would you say it is a fair statement that the very pur- 
pose of the Interstate Commerce Commission Act is to provide for 
the public convenience and necessity. That is, 1f transportation meets 
with the need and necessity of the farmer, it is consistent with the 
stated Interstate Commerce Commission purposes. 

Mr. Trices. IT would agree with you and add that it is also con- 
sistent, in my view, with the public welfare, and with the welfare of 
the consumers. If we don’t do a good job of marketing products, the 
consumer also fails to benefit. 

The CHamman. Mr. Triggs, going back to the dressed poultry, 
taking up the question that Mr. Odom asked you, isn’t it essential 
also that it be moved to the market quickly / 

Mr. Trigés. Oh, very much so. 

The CuarrmMan. That is the way it is carried out in most of the 
small cooperative processing plants. It is of great urgency that it 
get to the market just as quickly as possible. 

Mr. Triges. This is very true, and this is one of the reasons why 
the exempt hauler or private carriage is absolutely essential. Most 
common carriers travel through an “agricultural area. They don’t 
serve the agricultural area. They may not have even loading plat- 
forms in the agricultural area. They are only a few of them. If 
you have to rely on getting one of them to depart from his regular 
route, as is frequently involved, you can’t be sure when he is going 
to get there. Nor does he necessarily have any experience whatsoever 
in handling the commodity you are interested in, dressed poultry. 
IIe may not have equipment for hauling dressed poultry. 

The CHaiman. It is essential that that be a through movement. 

Mr. Trices. Yes; the carrier may have authority from specific 


points to specific points, and may not have authority to go other 
places than those points. 
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The CHarrkMANn. We inserted in the record awhile ago a statement 
by Mr. Upton of the Beeline Express.’* In his statement he told of 
the repeated difficulty over a period of 414 years to get permission to 
service two small terminals which lie in his territory, and he simply 
wanted permission to serve them on his way through. 

One of the towns is about 5,000 and the other is about 3,500. They 
are right near each other; in fact, they have almost grown together. 
I happen to know that in one of those ‘towns, there are two relatively 
small poultry processing plants, serving the farmers of that area. He 
had the greatest difficulty just getting permission to stop by there on 
his way through. 

What would those people do toward processing that poultry if they 
did not. have access to a carrier who could make a through haul ? 

Mr. Trices. Conceivably in such instances, there might not be a 
single common carrier authorized to serve the town, or there might be 
1 or 2; in which case, the poultry processing establishment w ould be 
completely dependent upon 1 or 2 carriers, perhaps involving a mo- 
nopoly situation he would not be abel to protect himself against. 

These carriers might not reach all markets. 

The CHarrman. In this case, one of the towns had no carrier; the 
other had one, which I daresay might not go to Chicago or Cincinnati, 
which is the normal market for poultry from our section. You might 
be interested in reading his statement, because it illustrates the very 
point you have been making. 

Mr. Sruurs. If this committee had the time, I am sure it would 
bring witnesses and shippers from other than agricultural markets. 
Many of the things stated today concerning the need for fanning out 
to markets and the rapid and prompt serv ice, also apply to small 
manufacturing concerns. 

Numerous shippers and manufacturers have come to the committee 
and said, “We have been forced to become truckers for ourselves, 
private truckers, picking up the goods that we will fabricate, and then 
send out to our markets. We would rather not tie up our working 
capital, our fixed assets in that way, but we have been forced to. It is 
the only way we can give prompt, quick, dependable service.” 

In other instances, where firms were not able to make that adjust- 
ment, they were forced to relocate nearer their markets, and pull out 
of semirural areas, let us say, where they have been making millwork 
because they could find no common carrier who was able to take it from 
asemirural area into a Levittown situation, for example. 

So the situation is not unique with the farmers. I think the testi- 
mony of the farm groups here today has dramatically shown the 
impact of what would happen if the exemption were pulled away from 
agricultural commodities. 

“Mr. Trrces. May I make a comment on your point? 

In the hearings on MC-43 before the Interstate Commerce Commis- 
sion, and in hearings i in the two Houses on the trip-lease bill, a great 
mary common carriers pointed out that the right to enter short-term 
leases was imperatively necessary for them to adequately service their 
customers, nonagric ultural as well as agricultural. The reason being. 
of course, that most carriers like to own a. substantial percentage of 
their equipment; they would like to own all of it, perhaps. But no 


8 See p. 92. 
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matter what their ownership may be, there will be times when they 
do not have the right equipment in the right place, or do not have 
quite enough equipment. So many of these common carriers testified 
that if they were to adequately service their customers, they must have 

e right to enter into short-term leases, even though this represented 
ol i lor2or5 percent of their total business. 

The Carman. I want to ask one other question that probably 1 
should have gotten from the testimony of the Land O° Eolas but- 
terman, or from Mr. Brinkley. 

Is butter a farm product under the Interstate Commerce Commis- 
sion regulations / 

Mr. Triacs. It is specifically defined as an exempt commodity. 
Isn't that correct ¢ 

The CHatrMan. Butter? 

Mr. Sruurs. No, sir. Butter is a processed, manufactured product. 

The Cuatrman. I take it that it is from the testimony of the Land 
O'Lakes man. 

Mr. Sruutrs. The Land O’Lakes traffic manager was here and he 
told of his problems in trying to get butter, which is in great surplus 
in the Wisconsin-Minnesota area, “down into Texas where apparently 
they would like to eat a little more butter, and his inability to get a 
common carrier to go on down and service his needs adequately. 

The CuatrmMan. Thank you very much, Mr. Triggs. 

Is Dr. Halvorson here? Dr. Lloyd C. Halvorson, economist with 
the National Grange. 

Mr. Hatvorson. Mr. Chairman, I do not have a prepared state- 
ment. I just returned from our annual meeting, and therefore, I 
lave written out a few notes which I would like to speak on. 

The CuarrmMan. That is all right. Proceed as you wish. 


STATEMENT OF DR. LLOYD C. HALVORSON, ECONOMIST, NATIONAL 
GRANGE, WASHINGTON, D. C. 


Mr. Harvorson. I would like to endorse the statements made by my 
colleagues in other farm organizations. It covers the field so well, 
there is not much more for me to say in that line. For that reason, 
what I have prepared here is on another aspect; that is, the Motor 
Carrier Act, itself. 

That is a harder matter, and I think this committee would be in- 
terested in knowing how I feel, as an economist—this impinges on 
small business. 

| might also say, on behalf of small transportation businesses, they 
cert inly do a wonderful job in serving agriculture. We deserve the 
commendation of small business for giving them this opportunity to 
serve agriculture. And we want to give “thanks for the wonderful 
transportation service they have given . farmers. 

It is not easy to get a trucker to back his truck onto your farm at 
3 o'clock in the morning to load up with livestock. They have—small- 
business men—done a wonderful job, and have asked for no special 
consideration. 

In order to understand the present point of view of the National 
(rrange on the Motor Carrier Act, it is necessary to go back a little 
: ay in history. The Grange had much to do with the enactment of 
he Interstate Commerce Act of 1887, and some of the subsequent rail- 
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road legislation. In spite of this historical Ag AC and the 
benefits it brought the shippers of the Nation, the National Grange 
did not favor enactment of the Motor Carrier Act in 1935. The 
Grange did not assume that regulation is good per se, or that it would 
be good in the future for trucks, because it had been good protection 
for farmers against railroad abuses in the past. 

In 1935, the major pressure for the Motor Carrier Act did not come 
from shippers seeking protection from monopolistic abuses by the 
shipping agencies, but from the transportation agencies themselves. 
This was a reversal of the original situation in 1857, where the ship- 
pers were the ones who sought legislation for their own protection. 

The railroads supported the Motor Carrier Act in 1935 on the basis 
they could not compete, being regulated, while trucks were unregu- 
lated. I judge they felt that regulation of trucks, thereby putting 
them under public certificate of convenience and necessity require- 
ments, might prevent diversion of traffic from them. Those engaged 
in true king apparently liked the idea of putting restrictions on the 
entry into the trucking business, in order to lessen competition. 

The Motor Carrier Act of 1935 stemmed, to a large degree, from the 
same philosophy that created the NRA system of cartelistic price con- 
trol. The NRA went out, but not the Motor Carrier Act. 

There were many industries in economic chaos in the thirties, and 
there is no wonder that the NRA remedy of controlling price compe- 
tition was tried. We all know now, however, that if by “sound mone y, 
banking, and fiseal policy we keep the economy healthy on the overall, 
competition works very well in most industries that can be competi- 
tive, and are not monopolistic for some inherent natural reason. 

Of course, in a dynamic economy, progress will affect some indus- 
tries adversely, less favorably than others, so that relatively there will 
be depressed industries. The Government has a responsibility to de- 
pressed industries, but the program should not be perpetual subsidy 
or conversion of the industry to a monopoly by controls, but rather by 
such resource adjustment that it will be possible to return to freedom 
of production and marketing with adequate prices and incomes for 
producers in the free market ‘place. 

Agriculture does not share comparably in the income benefits of 
progress, because supply increases much faster than demand, largely 
because of the limited capacity of the human stomach. As a result, 
prices and income have fallen in agriculture. 

The transportation industry shares fully in progress and possibly 
even differentially faster. Since 1935, our national income has in- 
creased about sixfold, and our level of industrial production is about 
three times higher. To a large extent, the increased transportation 
needs arising from the economic growth of our Nation have been pre- 
empted, set aside, for existing trucking firms, plus a select few who 
have been admitted since 1935 into the trucking business. 

I have been told that the number of people who have wanted to get 
into the trucking business, but who have been turned down by the 
ICC. or are still waiting, number in the thousands. 

I believe it is perfectly clear that the Motor Carrier Act of 1959 
and its administration is a clear-cut case where Government has 
fostered big business, and kept out small business. In other words, 
if we had left the truck-transportation business to normal, free-market 
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forces, the industry would have a much larger number of small truck- 
ing firms than it has today. 

In many ways, trucking is ideally suited to small business units, but 
Government has prevented it from developing in this direction. 

From the standpoint of public-utility economics, there is little basis 
for creating bigness in truck transportation by use of Government 
powers. 

If I am wrong, and if bigness in trucking has an economic advan- 
tage, then it would come into existence under normal free competitive 
conditions. 

The basic reason for Government creation of a monopolistic situa- 
tion, or special franchises, if you prefer, should be to bring about 
certain economies as are possible by concentrating business in a de- 
creasing-cost industry, or to bring about greater convenience to the 
public. Clearly in the case of telephone service and gas distribution, 
the creation of large exclusive franchise areas is sound because it 
avoids duplication of facilities, brings about other economies, and 
increases convenience for consumers. 

There is good reason to believe that in the case of the Motor Carrier 
Act, it created diseconomies, or at least prevented the industry from 
coming to a rational economic equilibrium as it would have under 
free and fair competition. 

And the so-called grandfather clause under this, many truckers 
found themselves with unbalanced movement in one direction, and 
because of the Motor Carrier Act, they had the odds against them 
in getting their franchise so adjusted as to give them as balanced a 
movement in both directions as the economy would permit. 

There is, of course, competition of a kind in trucking today, and 
in the entire transportation industry. The competitive result, how- 
ever, is akin to what would happen if competition for a place on our 
Olympic team were limited to the first adie or so who got through 
the gate. If Government regulating agencies get interested in effi- 
ciencies and salaries in regulated concerns, that is then branded as 
socialism or unwarranted Government interference in_ business. 
There is nothing as impersonal and fair and as accurate in de- 
termining who can serve the public best for the least cost as free and 
fair competition. 

We believe that the ICC could be much more liberal.in allowing 
new trucking firms to share in the expansion of the transportation 
demands of our expanding economy, rather than preempt it so largely 
for existing concerns. Also, the increased competition would have 
a salutary effect on transportation efficiency and costs which would 
redound to the benefit of both small and large shippers. 

The National Grange does not have or advocate repeal of the 
Motor Carrier Act, but we believe that we should work in the direc- 
tion of more competition in transportation to the extent that it is 
adequate to protect the shippers against excessive charges or other 
abuses. We also believe that we need regulation to prevent unfair 
business practices on the part of some transportation firms, for we 
are concerned not only with shippers, but also with equity to the 
individual firms in the transportation business. 

We should have such rules that the efficient would survive and grow, 
and we would not be too concerned with the wane of the inefficient, 
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for to seek to keep them going at the shippers’ expense would be unfair 
to the shippers, and a barrier to progress. We do want to be sure 
that there is enough regulation of ae game of transportation to 
prevent overwhelming financial power from being used to destroy 
small but efficient businesses. 

That covers the main part of my statement. I might make a few 
comments also about the trip-leasing bill. 

That bill is not in the same shape now, or does not have the same 
language as when it was introduced in the Senate, nor does it now 
contain the same language as when it passed the House in 1954. I 
thought you might be interested that the language as it now reads will 
eliminate a large number of itinerant operators. There will be some 
trip leasing permitted, but that will be on return trips. The itinerant 
who trip leases between runs on regular commodities is out. I have 
some doubts about the wisdom of that, but we did get some good pro- 
tection for agricultural truckers. 

But we do shave a broad interest in the total transportation problem 
of the Nation, because all the costs that go between the farmer and 
the consumer do reflect to some degree back on the farmer. 

We buy a number of industrial goods, and if the transportation costs 
are unduly high, those supply items will cost more. 

I thank you very much. 

The Cuarrman. Thank you, sir. 

Mr. Stults, do you have any questions ? 

Mr. Sruurs. 1 am glad that Dr. Halvorson pointed out the fact 
that farmers are interested not only as shippers, but the fact that they 
buy and purchase and are dependent on shipped goods coming onto 
the farm. I was interested in a personal example i in my home area, 
where bags of potatoes being exempt commodities, could go from the 
field to the port of New York for a tariff of X, but to get a hundred- 
pound bag of fertilizer back under a regulated common carriage, it 
was about 3 X. It was very interesting to see that the truckers who 
were taking the potatoes into market were making out all right. It 
was hard to see why the fertilizer, weighing about the same amount, 
and being in the same size bag, and being just generally the same sort 
of commodity, why it should be three times as expensive to ship. 

That is bound to show up in the cost of raising crops. 

Mr. Hanvorson. That is very true. 

Mr. Srunrs. Raising the transport cost of potatoes in turn. One 
would guess had the trip-leasing regulations of the Interstate Com- 
merce Commission gone into effect tomorrow morning, or tonight at 
12 o'clock, or whatever, many more farmers would have been depend- 
ent on that 3 X fertilizer; I assume that a lot of it is hauled back to 
the farm now on a trip-lease basis, which may be a lot cheaper than 
the nosted tariff. 

Mr. Haxvorson. That is not true. When it moves under trip 
lease, it moves at exactly the same rate. But the concern we do have 
is it at least gets there. In may cases, fertilizer just stays there stacked 
up in the plant, and doesn’t move out on farms as it should. It is 
natural for it to go back on an agriculture truck. 

Mr. Sruurs. So it is bad enough to pay three times as much trans- 
portation for it, but if you couldn't get it, then it would really be 
tough. 

Mr. Fianvorson. Yes. 
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Mr. Apams. You explained the passage of the Motor Carrier Act 
of 1935 in terms of the generally depressed conditions of the time, not 
only in the trucking industry, but in the economy at large. 

Mr. Hatvorson. That is right. I feel that is what brought this 
legislation on. 

Mr. Apams. And you would feel the cure for a depression are con- 
tracyclical fiscal and monetary measures, rather than cartel-type ar- 
rangements, in a specific industry. You can’t get out of a depression 
by fixing prices artificially. 

Mr. Hatvorson. Those are better words than I could make, but that 
is the wav I feel. 

Mr. Apams. Would you say that in a normal phase of the business 
cycle, such as 1955, the same conditions which prevailed in 1935 still 
apply @ 

Mr. Hatvorson. Not at all. 

Mr. Apams. Would you say that under the circumstances of the 
present, from the public’s point of view, that more competition and 
less regulation would better suit the public convenience and necessity ? 

Mr. Harvorson. I definitely feel that, although I must say that 
I am just a general economist, and I only have made general observa- 
tions in the field. I am not a traffic manager, but I have a lot of 
faith in competition in general, and I would practically be willing 
to generalize from that as well as from the basic nature of this indus- 
try. It is susceptible of small units which make competition possible, 
and there is nothing like competition to give efficiency and service. 

Mr. Apams. In other words, you are not opposed “to regulation 
per se, but you want the competitive enterprise system to work in 
all areas where it is possibly applicable ? 

Mr. Hatvorson. That is our philosophy, and we think it is the 
American philosophy. 

Mr. Apams. And you think regulation should only be extended to 
those industries and those areas where it is absolutely necessary 

Mr. Hatvorson. That is right. 

Mr. Apams. Would you say that even in a regulated industry, that 
competition nonetheless is a component part of this concept we call 
the public interest ? 

Mr. Harvorson. Yes, but it is greatly circumscribed by regulation 
frequently. It should be there to the fullest extent possible. And 
I think now with the new forms and modes of transportation, and 
possibly with better highways, there will be very few areas that 
competition would not be sufficient, or not work quite well, in keeping 
rates down at the reasonable level, and possibly increase the efficiency 
of the entire industry. 

Mr. Apams. Would you agree w ith the dissent in the McLean case 
and the recommendation of the majority of the Brownell Committee 
To Stury Antitrust Laws to the effect that competition should be 
considered a paramount component of the public interest, unless the 
need for regulation is clear? 

Mr. Hatvorson. Well, there might be special cases where there 
are other considerations, but in general, unless I am confronted with 
a particular case, I would say that as a general rule, I would oe 

Mr. Apams. From your study of the ‘trucking industry, and the 
Interstate Commerce Commission administration of the Motor Car- 
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rier Act, would you say it is fair to generalize that the Commission 
has substantially eliminated freedom of entry into this industry on 
the one hand, while permitting mergers among the larger truckers 
on the other hand? 

Mr. Hatvorson. That is definitely my impression from what read- 
ing I have done of magazines and newspapers, and the little direct 
contact I have had with the situation. 

Mr. Apams. What transformation in the structure of the trucking 
industry over time do you expect from that kind of administrative 
policy ? 

Mr. Harvorson. Well, it will get to the point where probably we 
would have to have regulation rather than relying on competition, as 
I think we could, if we started moving presently in that direction. 

Mr. Apams. In other words, the Interstate Commerce Commission 
is creating by its policies and practices the very situation in this in- 
dustry which 20 years from now, or 10 years from now, might make 
more regulation an absolute necessity from the public’s point of view. 

Mr. Hatvorson. C reating it in the sense that if we permitted free 
entry today, I feel confident there would be less movement in that 
direction. 

Mr. Apams. Does it strike you as ironic that in an industry like 
automobiles, the antitrust authorities are concerned about getting 
enough people to enter the industry in order to afford effective com- 
petition, while here in the trucking field, we have an industry where 
natural conditions are such that people are practically falling all 
over themselves trying to get into the industry, but an agency of 
Government says, no, boys, you can’t come in / 

Mr. Hatvorson. That, to me, is a paradox in the Government. 

Mr. Apams. Thank you. 

The Cuamman. Thank you very much, Dr. Halvorson. 

Let me say this. It has been a matter of interest to me that the 
Grange, the American Farm Bureau, the National Council of Farmer 
Cooperatives, and I assume when Mr. Angus McDonald, representing 
the National Farmers’ Union, testifies tomorrow, we shal find him 
lined up with these other organizations, that all of you are in agree- 
ment for once with the Department of Agriculture. 

Mr. Hatvorson. We really work together on transportation, I can 
assure you. 

The Cuairman. Mr. Angus McDonald was supposed to appear this 
afternoon, but will not be able to appear until tomorrow afternoon. 

Therefore, the committee will stand in recess until 10 o'clock 
tomorrow, at which time we will meet in room 457, on the other side 
of this building. 

(Whereupon, at 4:40 p. m., the subcommittee adjourned, to recon- 
vene on Thursday, December 1, 1955, at 10 a. m.) 
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THURSDAY, DECEMBER 1, 1955 


Untrep Srates SENATE, 
SeLecr CoMMITTEE ON SMALL Business, 
W ash ington, D.C. 

The Select Committee on Small Business met pursuant to notice, 
at 10 a. m., in room 457, Senate Office Building, Washington, D. C., 
Senator John J. Sparkman (chairman) presiding. 

Present: Senator Sparkman (chairman). 

Also present: Walter B. Stults, staff director; Lewis G. Odom, Jr., 
chief counsel; Walter Adams, economic counsel ; John A. Willd, legis- 
lative assistant to Senator Kuchel. 

The Cuairman. Let the committee come to order. 

Good morning, Judge. 

Mr. Barnes. Good morning, Senator. 

The CHairman. Our first witness this morning is Stanley N. Barnes, 
Assistant Attorney General in Charge of the Anti-Trust Division. 

Judge, we are glad to have you with us again. We have your pre- 
pared statement. Proceed in your own way. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION, ACCOM- 
PANIED BY HIS LEGAL ASSISTANT, ROBERT A. BICKS 


Mr. Barnes. I think I should read it, Mr. Chairman, with your 
permission, 

The CuatrMan. All right. 

Mr. Barnes. There are a few matters that I want to include that 
are not in the written statement. 

| appear today at the request of your chairman. My plan is to dis- 
cuss, generally, restrictions on entry into the interstate motor carrier 
business and limitations on competition among motor carriers and 
between such carriers and alternative modes of transport. 

Necessary at the outset is some description of the regulatory pattern 
Congress has set. From this description the diverse roles accorded 
the Interstate Commerce Commission, various State regulatory com- 
missions, and the Department of Justice emerge. Against this back- 
ground I shall discuss, so far as available data permit, the effect of 
this regulatory pattern on motor carrier entry and price competition. 
1 then turn to steps the Department of Justice has taken to minimize 
whatever anticompetitive consequences this regulatory pattern pro- 
duces. And, finally, I take the liberty of suggesting possibly profit- 
able paths for this committee’s factual inquiry. 
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First, statutory restrictions on motor carrier entry. Section 206 
of the Interstate Commerce Act, with unimportant exceptions, bars 
any interstate common carrier by motor vehicle from use of “any 
public highway” without— 


a certificate of public convenience and necessity issued by the Commission. 
Such certificates are not required, section 206 continues, from— 


any such carrier lawfully engaged in operation solely within any State * * * if 
there be a board in such State having authority to grant or approve such certifi- 
cates and if such carrier has obtained such certificate from such board. 

I don’t think I need to read the balance of that statement except 
to point out, Mr. Chairman, that I do not consider myself an expert 
in this field, and for that reason wherever I made a statement in this 
prepared statement that I have endeavored to authenticate it by a 
reference to the statute or case which seems particularly apt in the 
matter, and I point out that in certain of these notes, such as notes 7 
and 8 and 9, that really they are part of the prepared statement rather 
than references. Now, skipping to page 4.” 

Against this background of regulations, what role is accorded the 
Department of Justice? Any aggrieved applicant who has pursued 
his remedies before the Commission has the statutory right to court 
review of the Commission’s action. Though the Commission has the 
unlimited right to intervene “unaffected by the action or nonaction 
of the Attorney General,” the statutory defendant in such review pro- 
ceedings is the United States represented by the Attorney General. 

At this point, then, the Department of Justice enters directly in the 
proceedings. At the outset, the Department carefully considers 
whether the Commission’s order is erroneous as a matter of law. Our 
responsibility, I emphasize, is limited to determining merely if Com- 
mission action can be supported by law; we cannot substitute our 
judgment for the Commission’s on factual issues or even on questions 
of law where alternative views are reasonable.’ 

And the possibility of alternative reasonable views on questions of 
law of course is a real one. For the Commission’s statutory guides 
are vague and ofttimes contradictory. 

Consider the vague standard governing the Commission’s grant of 
certificates of public convenience and necessity. Section 207 directs 
the Commission to issue a certificate of public convenience and 
necessity— 
if it is found that the applicant is fit, willing, and able properly to perform the 
service proposed * * * and that the proposed service * * * is or will be required 
by the present or future public convenience and necessity * * * 


Applying this standard, the Commission has held that the— 
national transportation policy as set forth in the Interstate Commerce Act— 


prescribes its duties. This policy, I repeat, sets the diverse standards 
of— 


fair and impartial regulation of all modes of transportation * * * as to recog- 
nize and preserve the inherent advantages of each; * * * safe, adequate, ec0- 
nomical, and efficient service * * * sound economic conditions in transporta- 
tion * * *; * * * maintenance of reasonable charges for transportation serv- 
ices, without unjust discriminations, undue preferences or advantages, or unfair 


19 See prepared statement of Mr. Barnes, beginning p. 149. 
19 See appendix 27, p. 500, Commissioner Arpaia’s reply to Judge Barnes’ testimony. 
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or destructive competitive practices * * *; and [finally the encouragement of] 
fair wages and equitable working conditions. 

It is the Commission’s blend of these diverse standards that, in any 
one case, the Department of Justice must consider with an eye toward 
determining its support in law. 

If despite these vague guides, we conclude that the order is in- 
supportable, then I consult with counsel for the Commission in an 
effort to avoid a conflict in the courts between the Department of 
Justice and the Commission. In some instances (and they aggregate 
not more than 5 percent of the total number of cases where a Com- 
mission order is reviewed by the courts), we have been unable to com- 
pose our differences. In these cases the Department confesses error 
and sides with parties challenging the Commission order. Occa- 
sionally, after conferences with the Department, the Commission 
may retract an opinion and thus remove our objections. In those 
cases where we have confessed error, we have been remarkably suc- 
cessful in sustaining our position in the courts. For the record, I 
submit in tabular form a breakdown of cases since January 1, 1952, 
in which the Department of Justice has supported the Interstate 
Commerce Commission, has confessed error, has remained neutral, 
or, after conferences with Commission counsel, has prevailed upon 
them to recommend revision of the Commission’s order. 

In that connection, it is indicated by our record that during the 
period of nearly 4 vears extending from January 1, 1952, to December 
1, 1955, the Antitrust Division of the Department of Justice has 
handled 168 three-judge court cases. The detailed list of those cases 
I ask to be inserted in the record so that we may have an exact record 
of what those cases are. 

I hand to the reporter a list of three-judge cases, dating from 
January 1, 1952 to October 31, 1955—that is, a month ago. I point 
out that during the month of November of 1955, there were 4 of these 
3-judge cases, which brings us to the total of 168. 

The Crramman. We will be very glad to include the tabulation in 
the record. 

Mr. Barnes. Of those 168 cases, 9 really cannot be considered as 
far as determining what position the Department of Justice took vis- 
a-vis the Interstate Commerce Commission. Because the plaintiffs 
during the pendency of the action withdrew. Of those 159, there were 
7 cases in which the Department of Justice remained neutral; that 
is, this Department did not feel it should take a position for or against 
the Commission. That leaves 152, and of those 152 there were 10 cases 
which are of peculiar significance because in 2 instances we conferred 
with the Commission and succeeded in convincing them that they had 
been in error and they changed their position; in the other 8, we 
confessed error. 

Our total divergence of view with the Interstate Commerce Com- 
mission amounts, then, to 10 cases out of 152, or a little more than 5 
percent of the cases involved. 

(The document, Analysis of Three-Judge Court Cases, follows:) 


EXHIBIT 5 
ANALYSIS OF THREE-J UDGE CourT CASES JANUARY 1, 1952, TO OcTorER 31, 1955 


ABO Freight Forwarding Corp. v. USA and ICO 
Civil No. 89-188, Southern District, New York. 
Terminated May 1955. [Case won.] 
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A. B. &€ C. Motor Transportation co. vy. USA and ICC 
Civil No. 54-587-—F, District of Massachusetts. 
Terminated June 1955. [Case won.] 
Ace Doran Hauling & Rigging Company v. United States 
Civil Action No. 2958, Southern District, Ohio, Western Divison. 
October 22, 1952: Hearng attended by Memler. 
December 20, 1952: Judgment for defendants. 
A. C. EB. Transportaton Company, Inc., et al. v. United States 
Civil Action No. 29008, Northern District, Ohio, Eastern Division. 
March 19, 1953: Hearing attended by Vesper. 
April 15, 1953. Complaint dismissed. 
Acme Fast Freight, Inc. vy. United States 
Civil Action No. 1526, District of Delaware. 
July 10, 1953: Hearing attended by Guandolo. 
October 16, 1953: Complaint dismissed. 
Acme Fast Freight, Inc., et al., v. USA, et al. 
Civil Action No. 1744, District of Delaware. 
Filed August 17, 1955. 
Status: Restraining order vacated August 30, 1955. 
Acme Peat Products, Ltd., et al. v. USA 
Civil No. 3924, Western District, Washington, Northern Division. 
Filed April 14, 1955. 
Alouette Peat Products, Ltd. v. U. 8S. 
Civil Action No 3, Western District of Washington, Northern Division. 
Filed April 15, 1955. 
Arrowhead Freight Lines, Ltd. v. United States 
Civil Action No. 144441—-PH, Southern District of California, Central Divi- 
sion. 
July 6, 1953: Hearing attended by Wigger. Judgment for defendants. 
Arrowhead Freight Lines, Ltd. v. United States 
Civil Action No. 15356—T, Southern District of California, Central Division. 
July 6, 1953: Hearing attended by Wigger. Judgment for plaintiff. 
The Atchison, Topeka and Santa Fe Railway Company, et al v. U.S., et al. 
Civil Action No. 9881(1), Eastern District of Missouri, Eastern Division. 
Filed July 15, 1954. 
June 7, 1955: Order overruling plaintiff's motion for new trial entered. 
September 16, 1955: Plaintiffs filed an appeal in the Supreme Court. 
Atlanta-New Orleans Motor Freight Company v. United States 
Civil Action No. 4568, Northern District of Georgia, Atlanta Division. 
August 21, 1953: Complaint dismissed. Hearing attended by Van Koughnet. 
Atwood’s Transport Lines, Inc. vy. United States 
Civil Action No. 1448-53, District of Columbia. 
June 5, 1953: Complaint dismissed. Hearing attended by Hickey. 
Jimmie H. Aver, d/b/a Home Transportation Co. y. U.S. 
Civil Action No. 5219, Northern District of Georgia, Atlanta Division. 
Filed June 8, 1955. 
G. R. Badgett v. United States 
Civil Action No. 1476, Southern District of West Virginia, Charleston 
Division. 
July 7, 1954: Hearing attended by Memler. 
July 19, 1954: Complaint dismissed. 
Baggett Transportation Company, et al. v. United States 
Civil Action No. 7223, Northern District of Alabama, Southern Division. 
November 4, 1954: Judgment for defendants. 
The Baltimore Transfer Company, et al. v. ICC 
Civil Action No. 6025, District of Maryland. 
January 21, 1953: Hearing attended by Memler. 
June 30, 1953: Complaint dismissed. 
L. O. Benton, Jr., et al. v. United States 
Civil Action No. 1028, Middle District of Georgia, Macon Division. 
June 29, 1953: Hearing attended by Wigger. 
October 24, 1953: Judgment for defendants, 
Binaler Vacation Tours, Inc. v. United States 
Civil Action No. 111-5, District of New Jersey. 
Filed February 4, 1955. 
Case won in lower court. 
August 5, 1955: Plaintiff filed notice of appeal in the Supreme Court. 
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Board of Public Utility Commissioners of the State of New Jersey, et al. v. United 
States 

Civil Action No, 225-55, District of New Jersey. 

Filed March 16, 1955. 

April 12, 1955: Hearing on merits. 

Terminated September 1955. [Case won.] 

Border Express, Inc., et al. vy. United States 

Civil Action No. 51-1028, District of Massachusetts. 

January 19, 1954: Hearing attended by Memler. 

March 31, 1954: Judgment entered dismissing complaint. 

Bowen Transports, Inc. vy. United States 

Civil Action No. 1152—D, Eastern District of Illinois, Eastern Division. 

August 6, 1953: Hearing attended by Wigger. 

September 14, 1953: Hearing attended by Sullivan. 

October 19, 1953: Judgment entered dismissing complaint. 

Breswick & Co., et al. v. United States 

Civil Action No. 101-114, Southern District, New York. 

Filed June 5, 1955. 

June 28, 1955: Motion for preliminary injunction argued. 

Rudolph R. Bregman and Rudolph Motor Service, Inc. v. U.S. 

Civil Action No. 17539, Eastern District, Pennsylvania. 

October 21, 1954: Order entered granting motion to dismiss complaint and 
dissolving temporary restraining order. Case dismissed. [Case won.] 

The Callanan Road Improvement Company v. United States 

Civil Action No. 4273, Northern District, New York. 

August 12, 1952: Hearing attended by Hickey. 

September 15, 1952: Judgment entered dismissing complaint. 

Cantlay & Tanzola, Inc. v. United States 

Civil Action No. 15166, Southern District, California, Central Division. 

October 23, 1953: Judgment docketed and entered granting injunction sought 
by plaintiff. Hearing attended by McConnell. 

F. Williamson Carlsen vy. United States 

Civil Action No. 75-287, Southern District, New York. 

October 2, 1952: Opinion handed down denying plaintiff's motion for in- 
junction and granting Government’s cross-motion to dismiss the complaint. 
Hearing attended by McConnell. 

Central Freight Lines, Inc., et al. v. United States, et al. 

Civil Action No. 1642, Western District, Texas, Waco Division. 

Filed May 9, 1955. 

Chicayo & Eastern Illinois Railroad Company v. United States 

Civil Action No. 486, Southern District, Indiana, Terre Haute Division. 

August 27, 1952: Judgment in favor of defendants. Hearing attended by 
Vesper. 

Chicago & Northwestern Railway Company v. United States 

Civil Action No. 51C1897, Northern District, Illinois, Eastern Division. 

July 16, 1952: Order entered awarding judgment to the defendants. Hear- 
ing attended by McConnell. 

November 10, 1952: Government’s motion to affirm the district court’s judg- 
ment granted by Supreme Court. 

Clark Transport Company v. United States 

Civil Action No. 5202446, Northern District, Illinois, Eastern Division. 

October 1, 1953: Hearing attended by Melchior. 

January 11, 1954: Order entered dismissing complaint. 

Coastal Tank Lines, Inc. v. United States 

Civil Action No. 2271—50, District of Columbia. 

February 10, 1953: Memorandum opinion handed down ordering dismissal 
of complaint. Hearing attended by Hickey. 

Jack Cole Company, Inc. v. United States 

Civil Action No. 6793, Northern District, Alabama, Southern Division. 

June 14, 1952: Hearing attended by McConnell. 

October 27, 1952: Complaint dismissed. 

Columbia Transportation Co. et al. v. U. S. and ICC 
Civil Action No. 31118, Northern District, Ohio, Eastern Division. 
Terminated September 1955. [Case won.] 

The Commercial Shearing and Stamping Company v. U. 8. 
Civil Action No. 30854, Northern District, Ohio, Eastern Division. 
September 22, 1954: Judgment entered for plaintiff. [Case lost.] 
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Consolidated Truck Service, Inc. vy. A. David Miliner, et al. 
Civil Action No. 2-55, District of New Jersey. 
Filed January 6, 1955. 
Contract Steel Carriers, Inc. v. United States 
Civil Action No. 1634, Northern District, Indiana, Hammond Division. 
Terminated June 1955: [Case lost in lower court.] 
R.N. B. Converse v. United States 

In Equity No. 31925, Northern District, California, Southern Division. 

December 18, 1952: Hearing attended by Sullivan. 

January 21, 1953: Opinion filed directing dismissal of action. 

Coyle Lines, Inc. v. United States 

Civil Action No. 4072, Eastern District, Louisiana. 

September 9, 1953: Hearing attended by Wizgger. 

September 30, 1953: Judgment entered dismissing complaint. 

Dart Transit Company v. Interstate Commerce Commission. 

Civil Action No. 4288, District of Minnesota, Fourth Division. 

March 20, 1953: Complaint dismissed and preliminary injunction vacated. 
Roache attended hearing. 

July 18, 1953: Mandate from Supreme Court affirming order of District 
Court filed this date. 

Denver-Chicago Trucking Company, Inc., et al. v. United States 

Civil Action No. 4012, District of Colorado. 

March 8, 1953: Decree entered dismissing complaint. Hearing attended by 
Murray. 

Denver-Chicago Trucking Company, Inc., et al. v. United States 

Civil Action No. 4072, District of Colorado. 

March 8, 1953: Decree entered dismissing complaint. Hearing attended by 
Murray. 

The Denver & Rio Grande Western Railroad Company v. United States 

Civil Action No. 4492, District of Colorado. 

Terminated May 1955. [Case lost in lower court.] 

Dixie Carriers, Inc., et al. v. United States 
Civil Action No. 8171, Southern District, Texas. 
Terminated June 1955. [Case won in lower court. ] 
Ferguson-Stcere Motor Company v. United States 

Civil Action No. 5741, Northern District, Texas, Dallas Division. 

Government’s neutral answer filed November 3, 1954; case argued November 
3, 1954; complaint dismissed, one judge dissenting, November 24, 1954. 
[Case won.] 

Frozen Food Express v. United States and ICC 

Civil Action No. 8747, Southern District, Texas, Houston Division. 

February 4, 1955: Plaintiff filed a complaint asking the court to annul an 
order of the ICC denying plaintiff’s application for authorization to carry 
meats, meat products, and meat byproducts over irregular routes between 
Amarillo, Tex., and designated points in California. 

Frozen Food Express v. United States 

Civil Action No, 8285, Southern District, Texas, Houston Division. 

Filed June 14, 1954. 

Judgment in favor of defendant entered February 28, 1955. [Case won.] 

Frozen Food Express v. United States 
Civil Action No. 8396, Southern District. Texas, Houston Division. 
Judgment in favor of defendant entered February 23, 1955. [Case won.] 
James C. Gay, et al. v. United States 
Civil Action No. 5886, Western District, Oklahoma. 
November 27, 1953: Hearing attended by Jeter. 
Great Northern Railway Company v. United States 

Civil Action No. 3586, District of Minnesota, Fourth Division. 

January 29, 1958: Hearing attended by Van Koughnet. 

April 17, 1953: Opinion directing dismissal of complaint. 

Group of Boston and Providence RR Corp. Stockholders v. ICC 

Civil Action No. 1066, Eastern District, Virginia, Alexandria Division. 

Filed October 26, 1954. 

Terminated May 1955. [Case won.] 

George M. Hayward v. United States . 

Civil Action No. 8297, Eastern District, Missouri. 

Filed June 23, 1953. 

December 20, 1954: Case dismissed on motion of plaintiff. [Case won.] 
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Herrin Transportation Company, Inc. v. United States 
Civil Action No. 3257, Eastern District, Louisiana, New Orleans Division. 
September 1952: Judgment in favor of Government. Hearing attended by 
Vesper. 
Heuer Truck Lines, Inc. v. United States 
Civil Action No. 3-618, Southern District, Iowa, Central Division. 
Filed May 27, 1955. 
August 2, 1955: Case dismissed without prejudice. 
B. J. Hilton, et al. v. United States 
Civil Action No. 1072, Western District, Arkansas, Forth Smith Division. 
June 24, 1953: Order entered dismissing complaint. Hearing attended by 
Hollabaugh. 
Houff Transfer, Incorporated v. United States 
Civil Action No. 312, Western District, Virginia, Harrisonburg Division. 
May 28, 1952: Hearing attended by Hickey. 
July 15, 1952. Opinion directing dismissal of action. 
Home Transfer & Storage Company, Inc. v. United States 
Civil Action No. 154, Western District, Washington, Northern Division. 
Filed September 19, 1955. 
Houff Transfer, Incorporated v. United States 
Civil Action No. 313, Western District, Virginia, Harrisonburg Division. 
May 28, 1952: Hearing attended by Hickey. 
July 15, 1952: Order entered directing dismissal of action. 
Houston Fire & Casualty Insurance Company v. United States 
Civil Action No. 2448, Northern District, Texas, Fort Worth Division. 
December 18, 1952: Hearing attended by McConnell. 
April 14, 1953: Final decree dismissing the complaint. 
Hughes Transportation, Inc. v. United States 
Civil Action No. 3845, Eastern District, South Carolina, Charleston Division. 
October 2, 1953: Hearing attended by Wigger. 
October 13, 1953: Opinion and order dismissing the complaint filed. 
IUlinois-California Express, Inc., et al. v. United States 
Civil Action No, 4248, District of Colorado. 
July 31, 1953: Order of dismissal entered. Hearing attended by Sullivan. 
Inland Motor Freiaht, Inc., a corporation v. United States 
Civil Action No. 1293, Eastern District, Washington. 
Filed August 31, 1955. 
Institute of Scrap Iron and Steel, Inc. v. United States 
Civil Action No. 672-54, District A ‘Columbia. 
May 28, 1954: Order entered dismissing the complaint. Hearing attended 
by Wigger. 
Kentucky Gas Service v. Southern Railway Company, et al. 
Civil Action No. 2717, Western District, Kentucky, Louisville Division. 
March 26, 1954: Hearing on preliminary motion attended by Memler. 
Keystone Steel and Wire Company v. United States 
Civil Action No. P-1269, Southern District, Illinois, Northern Division. 
December 16, 1953: Case terminated in favor of plaintiff. Hearing at- 
tended by McConnell. 
L. W. Kloppenburg v. United States 
Civil Action No. 33260, Northern District of California, Southern Division. 
March 16, 1954: Hearing attended by Lyle Jones of our San Francisco 
Office. 
April 26, 1954: Judgment entered in favor of defendants. 
Koppers Company, Inc. v. United States 
Civil Action No. 12974, Western District, Pennsylvania. 
Filed January 3, 1955. 
Terminated September 1955. [Case won.] 
Charles Kulp and Kulp and Seraié, Inc. v. United States 
Civil Action No. 181438, Eastern District, Pennsylvania. 
March 15, 1954: Opinion filed directing a dismissal of complaint. Hearing 
attended by McConnell. 
Kulp & Gordon, Inc. v. United States 
Civil Action No. 18806, Eastern District, Pennsylvania. 
Terminated September 1955. [Case won.] 
Samuel L. Lebovitz and Modern Transfer Company, Inc. v. United States 
Civil Action No. 1948, Eastern District, Pennsylvania. 
Filed August 29, 1955. 
October 28, 1955: Government’s answer was filed of record. 
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Louisiana Public Service Commission v. United States 
Civil Action No. 1355, Eastern District of Louisiana, Baton Rouge Division. 
June 5, 1954: Hearing attended by Memler. 
July 14, 1954: Order entered dismissing the suit as to plaintiff and inter- 
vening plaintiff. 
Luckenbach Steamship Company, Inc. v. United States 
Civil Action No. 90-130, Southern District of New York. 
January 29, 1954: Judgment entered dissolving restraining order and dis- | 
missing complaint. Hearing attended by Guandolo. 
M. & M. Transportation Company v. United States 
Civil Action No. 53-951-W, District of Massachusetts. 
November 12, 1953: Hearing attended by Sullivan. 
November 16, 1953: Judgment entered dismissing complaint for want of 
jurisdiction. 
M. & M. Transportation Company v. United States 
Civil Action No. 54-353—M, District of Massachusetts. 
Preliminary hearing attended by Wigger. 
Terminated June 1955. [Case won in lower court.] 
Malone Freight Lines, Inc. v. United States 
Civil Action No. 6941, Northern District of Alabama, Southern Division. 
July 14, 1952: Hearing attended by McConnell. 
October 13, 1952: Opinion and order affirming the order of the Commission 
and dismissing the complaint with prejudice. 
E. Brooke Matlack, Inc. v. United States 
Civil Action No. 15261, Eastern District of Pennsylvania. 
April 26, 1954: Judgment setting aside the order of the Commission. Hear- 
ing attended by Guandolo. 
McDowall Transport, Inc. vy. United States and ICC 
Civil Action No. 623, Southern District of Florida, Orlando Division. 
Terminated June 1955. [Case won.] 
McGraw Electric Company v. United States 
Civil Action No. 7973 (1), Eastern District of Missouri. 
March 19, 1954: Opinion directing dismissal of complaint. Hearing attended 
by McConnell. 
Michigan Motor Freight Lines, Inc., et al. v. United States 
Civil Action No. 11939, Eastern District of Michigan, Southern Division. 
January 15, 1953: Hearing attended by Hickey. 
June 30, 1953: Case remanded to Interstate Commerce Commission. 
Michigan Motor Freight Lines, Inc., et al. v. United States 
Civil Action No. 14400, Eastern District of Michigan, Southern Division. 
Filed May 18, 1955. 
September 12, 1955: Case discontinued without prejudice. 
Mid States Trailer Transport, Inc. vy. United States 
Civil Action No. 53C39, Northern District of Illinois, Eastern Division. 
May 28, 1953: Hearing attended by Memler. 
June 29, 1953: Complaint dismissed. 
Middle Atlantic Transportation Co., Inc. v. United States 
Civil Action No. 102-299, Southern District of New York. 
Filed August 9, 1955. 
Midwest Coast Transport, Inc. v. United States 
Civil Action No. 929SD, District of South Dakota, Southern Division. 
October 12, 1954: Durkin will appear on motion to dismiss the complaint. 
November 10, 1954: Government's motion to dismiss the complaint granted. 
[Case won. ] 
Mississippi Public Service Commission v. United States 
Civil Action No. 2120, Southern District of Mississippi, Jackson Division. 
May 31, 1954: Hearing attended by Memler. 
Terminated May 1955. [Case won.] 
Monumental Motor Tours, Inc. v. United States 
Civil Action No. 5878, District of Maryland. 
January 21, 1953: Hearing attended by McConnell. 
March 23, 1953: Judgment entered dismissing the complaint. 
Motor Freight Express, et al. v. United States 
Civil Action No. 4789, Middle District of Pennsylvania. 
December 17, 1953: Hearing attended by Guandolo. Judgment for defendants. 
July 23, 1954: Notice of appeal to the Supreme Court. 
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National Automobile Transporters Assn. v. United States 
Civil Action No. 12819, Eastern District of Michigan, Southern Division. 
May 3, 1954: Hearing attended by McConnell. 
May 13, 1954: Order vacating temporary restraining order denying appli- 
tion for interlocutory injunction and dismissing complaint. 
National Bus Traffic Association, Inc. v. United States 
Civil Action No. 168-53, District of New Jersey. 
February 24, 1954: Hearing attended by McConnell. 
National Bus Traffic Association, Inc., et al. v. United States 
Civil Action No, 736-55, District of New Jersey. 
Filed August 8, 1955. 
National Water Carriers Association, et al. v. United States 
Civil Action No, 89-31, Southern District of New York. 
December 22, 1953: Hearing attended by Memler. 
February 26, 1954: Judgment entered for defendants. 
National Water Carriers Association, et al. v. United States 
Civil Action No. 95-321, Southern District of New York. 
November 29, 1954: Decision for Government. [Case won.] 
National Trucking and Storage Company, Inc., v. United States 
Civil Action No. 4479-52, District of Columbia. 
Terminated May 1955. [Case won.] 
Newtex Steamship Corporation vy. United States 
Civil Action No. 73-60, Southern District of New York. 
February 20, 1953: Order and judgment on mandate entered affirming judg- 
ment for defendants. Hearing attended by Hickey. 
Pacific Inland Tariff Bureau, et al., v. United States 
Civil Action No: 7278, District of Oregon. 
May 27, 1954, and September 16, 1954: Hearings attended by Guandolo. 
W. Howard Pinkett v. United States 
Civil Action No. 8313, District of Maryland. 
Filed June 28, 1955. 
Edward Pittwood y. United States 
Civil Action No. 1017, Eastern District of Washington, Northern Division. 
November 19, 1952: Summary judgment entered in favor of defendants. 
Hearing attended by Vesper. 
George A. Rheman Company, et al., v. United States 
Civil Action No. 4962, Eastern District of South Carolina. 
Filed May 27, 1955. 
June 27, 1955: Argument was held. 
July 28, 1955: Action dismissed. [Case won.] 
Riss &€ Company, Inc., v. United States 
Civil Action No. 7694, Western District of Missouri, Western Division. 
May 7, 1953: Opinion directing dismissal of complaint. Hearing attended 
by Hickey. 
A. W. Schaffer, d/b/a Schaffer Transportation Co., et al., v. United States 
and ICC 
Civil Action No. 624, District of South Dakota, Northern Division. 
Filed August 8, 1955. 
Seatrain Lines, Inc., v. United States 
Civil Action No. 1638, District of Delaware. 
December 8, 1954: Final order dismissing case. [Case won.] 
Seaboard Air Line Railroad Co. v. United States 
Civil Action No. 1847, Eastern District of Virginia, Norfolk Division. 
Terminated June 1955. [Case won in lower court.] 
V. P. Serodino, Inc. v. United States 
Civil Action No. 3488, Southern District of Ohio, Western Division. 
May 16, 1955: Case won in lower court by United States. 
Sims Motor Transport Lines, Inc., v. United States 
Civil Action No. 55C1260, Northern District of Illinois, Eastern Division. 
Filed August 24, 1955. 
Arthur Sinett, d/b/a Supreme Trucking Company v. United States 
Civil Action No. 840-54, District of New Jersey. 
Filed October 26, 1954. 
Southern Bakers Association, Inc., v. United States 
Civil Action No. 4826, Northern District of Georgia, Atlanta Division. 
July 1, 1954: Hearing attended by Memler. 
June 22, 1955: Dismissed upon agreement of all parties. 


Th 
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Southern Kansas Greyhound Lines, et al. v. United States 

Civil Action No. 9695, Western District of Missouri, Western Division. 

Filed April 4, 1955. 

September 8, 1955: Trial attended by McConnell. 

The State Corporation Commission of the State of Kansas vy. United States 

Civil Action No. T-854, District of Kansas. 

May 17, 1954: Hearing attended by Memler. 

State of North Carolina, et al., v. United States, et al. 

Civil Action No. 836, Eastern District of North Carolina, Raleigh Division. 

January 21, 1955: Trial. 

Terminated May 1955. [Case won.] 

State of North Carolina vy. United States 

Civil Action No. 302, Rockingham, Middle District of North Carolina. 

September 17, 1954: Hearing attended by Memler. 

Decision for defendants September 29, 1954. 

Appeal by plaintiffs withdrawn. [Case won.] 

Steel Haulage Corporation y. United States 

Civil Action No. 86-358, Southern District of New York. 

June 10, 1954: Hearing attended by Sullivan. 

July 6, 1954: Judgment for defendants on motion for judgment on the 
pleadings. 

Stone’s Express v. United States 

Civil Action No. 54-187—M, District of Massachusetts. 

April 21, 1954: Hearing attended by Wigger. 

June 3, 1954: Judgment entered in favor of the plaintiff. 

State of North Dakota v. United States 

Civil Action No. 2819, District of North Dakota, Southeastern Division. 

September 25, 1953: Hearing attended by Sullivan. 

January 12, 1954: Judgment dismissing the complaint. 

Smith & Solomon Trucking Company v. United States 

Civil Action No. 989-53, District of New Jersey. 

January 26, 1954, and March 29, 1954: Hearing attended by Wigger. 

April 21, 1954: Judgment entered in favor of Government. 

Smith’s Transfer Corporation v. United States 

Civil Action No. 334, Western District of Virginia, Harrisonburg Division. 

January 30, 1953: Hearing attended by Hickey. 

March 31, 1953: Opinion setting aside order of Commission and enjoining 
it enforcement. 

State of Montana v. United States 
Civil Action No. 586, District of Montana, Helena Division. 
July 21,1952: Hearing attended by McConnell. 
June 23, 1953: Judgment for defendants. 
Mabel Benson Sakis et al. v. United States 

Civil Action No. 763-51, District of Columbia. 

Hearing attended by Kilday. Judgment for defendants. 
Pasco Salvino v. United States 

Civil Action No. 3454, Western District of Washington, Northern Division. 

September 14, 1953: Hearing attended by Guandolo. 

February 24, 1954: Opinion filed remanding cause to ICC. 

Albert EB. Schwabacher et al. v. United States 

Civil Action No. 1738-51, District of Columbia. 

June 16, 1952: Order entered denying plaintiff's motion for summary judg- 
ment and granting defendants’ motion for summary judgment. Hearing 
attended by Vesper. 

W. Thurman Shayler v. United States 

Civil Action No. 5529, Western District of Oklahoma. 

May 18, 1953: Order dismissing complaint filed. 

Hearing attended by Jeter. 

Super Service Motor Freight Co., Inc. v. United States and ICC 
Civil Action No. 1919, Middle District of Tennessee. 
Terminated May 1955. [Case won.] 

Tampa Traffic Association v. United States 

Civil Action No. 2384-T, Southern District of Florida, Tampa Division. 

October 15, 1954: Pretrial conference will be attended by McConnell. 

Terminated June 1955. [Case won.] 

Trojan Fruit Merchants Association v. NYC RR Co., ICC and U. 8. 

Civil Action No. 4927, Northern District of New York. 

August 8, 1955: Complaint dismissed with the consent of all parties. 
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Union Pacific Railroad Company v. United States 
Civil Action No. 76-53, District of Nebraska, Omaha Division. 
November 23, 1953: Hearing attended by McConnell. 

Terminated May 1955. [Case lost in lower court.] 

United Transports, Inc. v. United States 
Civil Action No. 1532, Western District of Texas, San Antonio Division. 
February 7, 1953: Hearing attended by McConnell. 

March 18, 1953: Final judgment and decree entered in favor of the defend- 
ants. 

L. BE. (Prince) Wales vy. United States 
Civil Action No. 4697, Northern District of Texas, Dallas Division. 
December 18, 1952: Hearing attended by McConnell. 

January 2, 1953: Judgment entered dismissing complaint. 
James A. Walsh v. United States et al. 

Civil Action No. 1481-55, District of Columbia. 

April 15, 1955: Case dismissed. 

June 1955: Terminated. [Case won.] 

Ward Transport, Inc. v. United States 

Civil Action No. 4595, District of Colorado. 
May 13, 1954: Hearing attended by Parker. 
May 1955: Terminated. [Case won.] 
Watson Bros. Transportation Co., Inc. v. United States et al. 
Civil Action No. 52-54, District of Nebraska, Omaha Division. 
June 27, 1955: Permanent injunction against United States and ICC granted. 
Case lost. Appeal filed August 25, 1955. 

West York Coach Line, Ltd. v. United States 
Civil Action No. 29835, Northern District of Ohio, Eastern Division. 
March 19, 1953: Hearing attended by Vesper. 

April 2, 1953: Order entered dismissing complaint. 

Robert T. Wilson v. United States 
Civil Action No. 924, Western District of Missouri, Southwestern Division. 
June 8, 1953: Hearing attended by Heuazel. 

August 24, 1953: Order entered reversing order of ICC and remanding cause 
to ICC for further proceedings. 

Willis D. Woods et al. v. United States et al. 

Civil Action No. 99-272, Southern District of New York. 
Terminated September 1955. [Case won on confession of error.] 

Mr. Barnes. I might point out in support of my statement, that 
out of the 11 decided cases in this 10-year period where we have dis- 
agreed with the Commission, in 9 out of 11 the Department of Justice 
position has been upheld. 

Against this background of statutory regulation, what problems 
emerge for the small trucker who seeks to enter business, or, once in 
business, to compete by cutting rates or extending his service? 

First, numerous obstacles may block his path for entry into inter- 
state trucking. At the outset, 1CC Act, section 207, requires a poten- 
tial trucker to convince the Commission that he is— 
fit, willing, and able properly to perform the service proposed * * * and that the 
proposed service * * * is or will be required by the present or future public 
convenience and necessity * * *, 

Before the Commission, the applicant may face opposition by rail- 
roads, sometimes leveled on the sole ground that railroads already 
adequately service an area. This despite the fact that there may be 
io competition from other motor carriers. And where there is other 
competition from motor carriers, an applicant may, of course, face 
opposition from existing truckers. 

_Even if a trucker meets his burden of proof, overcomes all opposi- 
tion, and convinces the Commission, he still cannot begin business. 
Ahead may be the possibility of litigation to review the Commission’s 
grant of his operating authority. This litigation, as I have explained, 
begins in a three-judge Federal court. If that court sustains his cer- 
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tificate, there remains the possibility of direct appeal, as a matter of 
right, to the Supreme Court by any of the protestants before the Com- 
mission. And as a final straw, if the trucker succeeds in upholding 
before the Supreme Court the judgment of the three-judge court grant- 
ing the grant of the certificate, he still may not go into business, still 
ahead is the hurdle of convincing some State regulatory agency that 
his operations will not impair public safety. So much for a few of 
the disabilities barring entry. 

Assuming our trucker gets into business, how does the statutory pat- 
tern permit him to agree not to compete with his fellow truckers, or, 
should he want to compete, even discourage him from doing so? 

First, the Reed-Bulwinkle Act, as I have explained, authorizes 
truckers subject to Commission approv: al to agree on rates. Before 
Reed-Bulwinkle, such agreements had, of course, been held to trans- 
gress the Sherman Act. But Reed-Bulwinkle exempts carrier parties 
to rate agreements and “other persons” from “the operation of the 
antitrust laws * * *,” 

As a result, Reed-Bulwinkle may well tend to seal off competition 
between otherwise competing motor carriers. True, section 5b (6) 
bars the Commission from approving “any agreement” that fails “to 
accord to each party the free and unrestrained right to take indepen- 
dent action * * *.” Equally true, however, this safeguard may in 
actual practice be more formal than real. As the Supreme Court once 
put it, referring to a typical rail rate bureau procedure: 

A company desirous of deviating from the rates agreed upon and which its 
associates desire to maintain is at once confronted with this probability of a 
war between itself on the one side and the whole association on the other, in 
the course of which rates would probably drop lower than the company was pro- 
posing, and lower than it would desire or could afford, and such a prospect would 
be generally sufficient to prevent the inauguration of the change of rates and 
the consequent competition. Thus the power to commence such a war on the 
part of the managers would operate to most effectually prevent a deviation from 

rates by any one company against the desire of the other parties to the agree- 


ment. Competition would be prevented by the fear of the united competition 
of the association against the particular member * * * 


And even without such formal coercion, real pressure toward rate 
conformity exists. As the Supreme Court reasoned in a case involv- 
ing a trade association’s statistical program, even absent formalized 
pressures— 


the sanctions of the plan obviously are, financial interest, intimate personal con- 
tact, and business honor, all operating under the restraint of exposure of what 
would be deemed bad faith and of trade punishment by powerful rivals. 

So it is that, despite the right to “take independent action” safe- 
guard, Reed-Bulwinkle nonetheless may permit cramping of compe- 
tition within a given mode of transportation. 

Beyond such intramode restrictions, one recent Commission decision 
pressages like limits on competition even between alternative modes. 
In the Kenosha Auto Transport Corp. extension proceeding, a truck 
company sought to extend its route to reach a profitable tractor plant 
area. Opposing this application were railroads already serving that 
region. Despite the fact that no truck services were available. 
Kenosha’s s application was denied on the sole ground of adequate rail 
service. 

Reaching this conclusion, the Commission reasoned that— 
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to deprive the rail carriers of the material volume they are now enjoying for 
the advantages which may accrue to shipper by use of motor transportation is 
not warranted. The fact that shipper’s competitors may have motor service 
available to them in the absence of more definite evidence as to any injurious 
effect, is inconclusive. We have in the past denied an application for authority 
to operate as a motor common carrier where only rail service was available for 
the movement of traffic (see Bailey Common Carrier Application, 33 M. C. C, 
537) and deem that the facts herein justify the same conclusion. 

From this I suggest that truckers may have a tough row to hoe, not 
only when they seek to compete among themselves, but also with the 
railroads. 

In light of this statutory pattern as well as the limited role accorded 
the Department of Justice, what has this Department done to promote 
competition and thus aid farmers as well as carrier competition ¢ 

First, we have refused to support the Commission’s new doctrine 
that adequate rail service to a given area is sufficient ground for denial 
of truck service. And, second, we have opposed what we believe to be 
unwarranted constriction of the so-called agricultural exemption con- 
tained in Interstate Commerce Act, section 203 (b) (6). To a detailed 
discussion of our steps in these areas I now turn. 

First, promotion of competion between rails and trucks. The Motor 
Carrier Act (pt. I11 of the Interstate Commerce Act) was enacted in 
1935. For the first 15 years of its administration, the Commission 
repeatedly held that the existence of adequate rail service was in- 
cullicient ground for denial of motor carrier authority to serve the 
same area. As the Commission reasoned in the Boles Common Car- 
rier Application proceeding— 
we are advised by statute that it is the policy of Congress to foster and preserve 
in full vigor both rail and water transportation, but we are also directed in 
section 202 (a) to regulate transportation by motor carriers in such manner as 
to recognize and preserve its inherent advantages for this period. 

For this reason the Commission said— 

That a particular point has adequate service is not a sufficient reason for denial 
of a certificate; shippers and consignees * * * are entitled to adequate service 
by motor vehicle as well as by rail. 

Recently, however, the Commission has shown signs of departing 
from this policy. 

With this recent tendency by the Commission, this Department dis- 
agrees. In at least two instances recently the Department of Justice, 
after consultation with Commission counsel, has succeeded in prev: ail- 
ing on the Commission to retract its orders denying a motor carrier 
authority on the ground of existing adequate rail “service. In two 
other instances we now defend the Commission’s orders on the ground 
that existing rail service, coupled with existing trucking service— 
that is, where the two actually exist—justified denials of the applica- 
tion. Because of the limited quantum of existing truck service, in 
those cases, the rail lines and the Commission may argue that the exist- 
ing rail service alone is justification for the denials. In that w ay an 
effort has been made to procure a holding that the existing rail service 
alone was sufficient to justify the denial. If such argume nts are m: ide, 
to follow our expressed policy, we intend to tell the court that we do 
ot agree with them. 

In sum, then, this Department’s unswerving position is that shippers 
are entitled to. a choice between rail and motor sarrier service. This 


70383—56——10 
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free choice may be the essence of competition in the distribution 
process. To preserve that choice, has been, and will continue to be, 
the goal of our efforts. These efforts to promote intermode competi- 
tion take increasing importance, I emphasize, in light of Reed-Bul- 
winkle’s limitations on intramode rivalry. 

Second, beyond problems of rail-truck competition, what has the 
Antitrust Division done to prevent undue constriction of the agri- 
cultural exemption ? 

Section 203 (b) (6) of the Interstate Commerce Act exempts from 
all but safety and health regulations— 
motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shellfish), or agricultural commodities (not including manufactured 
products thereof )— 
which, of course, is one of the key phrases here— 


if such motor vehicles are not used in carrying any other property, or passen- 
gers for compensation. * * * 

Crucial to this exemption’s scope, of course, is construction of the 
words “agricultural commodities (not including manufactured prod- 
ucts thereof) .” 

The Commission, on the one hand, has prior to 1949 held numerous 
commodities not within the exemption. Among these were: cleaned 
rice, polished rice, pasteurized milk, fresh cut-up vegetables in cel- 
lophane bags, quick frozen fruits and vegetables, shelled peanuts, 
poultry killed and picked though not drawn, redried leaf tobacco, 
washed spinach. 

In 1949 the Commission conducted an investigation, entitled “De- 


termination of Exempted Agricultural Commodities.” As a result 
of that survey, the Commission in 1951 held that the following were not 
exempt agricultural commodities: fresh or frozen dressed poultry, 
feathers, raw-shelled pos and other nuts, chopped hay, cotton 


linters and cottonseed hulls, frozen milk and cream, seeds which had 
been deawned or scarified for seeding purposes, redried tobacco, 
nursery-stock flowers and bulbs, scoured wool and mohair. 

Motor carriers, on the other hand, have frequently challenged these 
findings by the Commission. And in two very recent instances we 
have sided with the plaintiffs and opposed the Commission. In 
Frozen Foods Express v. United States, in which the Supreme Court 
has noted probable jurisdiction, the Department successfully urged 
that chickens, with their heads off, and plucked and eviscerated, were 
not manufactured products. Similarly in Consolidated Truck Serv- 
ice, Inc. v. United States et al., the bapavtenent argued that raw- 
shelled nuts were agricultural commodities and not manufactured 
products and confessed error, again siding with the plaintiffs and the 
Secretary of Agriculture and opposing the Commission. 

In other cases where the United States has not been involved in 
the controversy, courts have struck down Commission findings with 
respect to agricultural commodities. In the Kroblin case, for example, 
the court, reversing the Commission, held that dressed or eviscerated 
poultry was not a manufactured product. Similarly, in the Gladiolus 
case the court, again contrary to the Commission, held that cut gladi- 
olus and gladiolus bulbs were agricultural commodities. As a final 
example, the Sixth Circuit in /nterstate Commerce Commission V. 
Yeary Transfer Company, Inc., rejected the Commission’s contentions 
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and held, as a matter of law, that redried tobacco is an agricultural 
commodity. 

These differences between carriers and the Commission over the 
scope of the agricultural exemption vitally affect the farmers of our 
Nation. They need flexible, cheap transportation for the product of 
their labors. The agricultural products’ exemption, properly con- 
strued, means more and more farmers can bargain directly with enter- 
prising small independent truckers over prices, and other terms of - 
service. Thus the services they want can be tailored, on a flexible 
case by case basis, to farmers’ special needs. For these reasons the 
Department of Justice’s actions attacking the Commission’s constric- 
tion of the exemption is of real importance to every agricultural 
sector of our economy. 

Also important to farmers are Department of Justice actions aimed 
at striking down Commission decisions prejudicing shippers by barge. 
As a good example, we confessed error in the Mechling case. The 
record there revealed that for many years eastern railroads had carried 
grain from Chicago eastward for reshipping rates some cents per 
hundred pounds lower than local rates. Up to 1939 these reshipping 
rates from Chicago east had been identical for grain, whether brought 
to Chicago by connecting railroads or connecting barge lines. The 
result was that the combined barge-rail rate was considerably cheaper 
than the haul on straight rail rates—-the difference measured by the 
relative cheapness of shipping over the barge leg of the through route. 

This difference operated against the railroads. To counteract the 
lower barge rates, the eastern railroads filed schedules with the Com- 
mission which imposed on “ex-barge grain” the local rate from Chi- 
cago eastward but allowed “ex-rail grain” the benefit of the lower 
reshipping rates on the eastern haul. The Commission approved the 
schedules. Mechling and others, including the Secretary of Agricul- 
ture, sued in the district court to enjoin the enforcement of the Com- 
mission order. They alleged that the order was void because it 
approved rail rates which penalized “ex-barge grain” solely because 
the grain had been transported to Chicago in barges. The United 
States, represented by the Department of Justice, admitted the truth 
of these allegations, and opposed the order. The Interstate Commerce 
Commission intervened and defended the order. Rejecting the Com- 
mission’s position, and adopting this Department’s, the district court 
invalidated the rate schedule prejudicial to barge shippers. And this 
opinion the Supreme Court affirmed. 

The CuarrmMan. Judge, would you mind if I interrupt you right 
there? 

Mr. Barnes. No, sir. 

The Cuairman. Wasn’t that a decision that reversed a former de- 
cision of the Supreme Court that held the opposite? In the first case 
didn’t the Supreme Court uphold the railroads and a very strong dis- 
senting opinion was written by Justice Black, as I remember, and a 
couple of years later the dissenting opinion or the essence of it was 
accepted by the Supreme Court ? 

Mr. Barnes. I can’t answer that question, I am sorry to say. 

The CHarrman. As I recall, that was one of the cases. I am not 
sure it is this case, but the facts certainly sound the same. That was 
the first case brought on that matter following the enactment of the 
Transportation Act of 1940. 
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Mr. Barnes. As I understand it, there was a previous case that was 
reversed on procedural grounds. That is the information I have. 

The Crarrman. I may have the wrong case in mind, but it sounds 
so much like the case. 

Mr. Barnes. I think that is the Interstate Commerce Commission 
versus Inland Waterways Corporation (319 U.S.) ; the McLean case 
(330 U.S.). 

The Cuamrman. My recollection was it was reversed on the merits 
of the case. I mean that the decision was based on the merits rather 
than on a procedural matter, because the case I am thinking of I 
recall Justice Black wrote a very strong dissenting opinion, and just 
a year or certainly not more than 2 years ago the Supreme Court on 
a similar case reversed itself. 

Mr. Barnes. My notes here say that Mr. Justice Black wrote the 
opinion in the McLean case. 

The Cuatrman. In the McLean case? 

Mr. Barnes. That is right. 

The Cuatrman. You will find the former case in which he wrote 
the dissenting opinion and this case came on a year or maybe as much 
as 2 years later, and he wrote the majority opinion. 

Mr. Barnes. I think that is right, sir. 

The Cuarrman. Reversing the previous case. 

Mr. Barnes. Yes. Frankfurter and Jackson dissenting from Jus- 
tice Black’s opinion. 

The CuarrMan. It is just a matter of interest. 

Mr. Barnes. Similarly, in 7ennessee Valley Authority et al. v. 
United States, this Department’s action should benefit free competi- 
tion and the farmers of our country. There goods moved on barges 
floated on the Tennessee River into Knoxville. When barges docked 
at Knoxville the goods were removed and placed in railroad cars. 
The Commission approved the action of the railroads in establishing 
switching charges at Knoxville, which placed a higher charge for 
switching these “ex-barge cars” than for switching any “ex-rail cars” 
from place to place in Knoxville. <A three-judge court set aside the 
order of the Commission, holding that the Commission had misapplied 
the law by failing to make the basic findings required to support its 
order. We confessed error in this case because of our desire to pre- 
serve rail-water competition, and their respective inherent advantages. 
We believed, and the court agreed, that the Commission had erred 
as a mater of law. 

So much for the Department’s efforts to curb limitations on oppor- 
tunities for trucking entry and competition, as well as to promote 
competitive distribution of agricultural products. These efforts, as 
I have explained, are necessarily limited by the minor role the regu- 
latory pattern as developed by congressional action has accorded this 
Department. Much more important, I finally suggest, are those ques- 
tions which this committee might well consider, going to the heart of 
competition in the whole transportation picture. 

First, you might well wish to survey the question posed by the Com- 
mission’s attitude toward the practice of trip-leasing. Trip-leasing 
is a practice of greatest importance to the farmer, and particularly to 
the small farmer, and the isolated farmer. A trucker of farm prod- 
ucts, exempt from regulation by the Commission, unloads at a market 
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and if his rates are to be attractive, he must seek to secure a return 
haul. Since he does not have operating authority from the Commis- 
sion, but only the privilege of hauling exempt agricultural commodi- 
ties, he frequently seeks to lease his truck to an authorized carrier. 
Only in this way may the small trucker obtain revenue on his return 
trip. Of course, the practice can be reversed and the going trip can 
be under the lease, with a return load of agricultural commodities. 
Without such revenue it is doubtful that he can attract the farmer's 
business, and, in fact, he might not survive. And should he fail, 
farmers who depend upon his one-way trip, when he hauls exempt 
agricultural commodities, will suffer. 

On May 8, 1951, the Commission issued an order regulating this 
practice. The order, among other things, specified that no lease 
should be for a period less than 30 days. This 30-day provision would 
have abolished the long-established practice of trip-leasing. 

The Commission’s order was soon challenged by the American 
Trucking Associations, Inc. In January of 1953, the Supreme Court 
held promulgation of trip-leasing rules for authorized carriers within 
the powers of the Commission, despite no reference to leasing prac- 
tices in the Interstate Commerce Act. 

To override this decision, H. R. 3203 was introduced in the 83d Con- 
gress. The arguments over the adoption of this bill were extremely 
heated. The 83d Congress adjourned without adopting the bill. And 
a similar bill, S. 898, was introduced and met a like fate in the 84th 
Congress. 

The CuatrrMan. May I suggest there that the 84th Congress has not 
yet finished, and that bill is pending now on the Senate Calendar? 

Mr. Barnes. I shouldn’t say “met a like fate.” It should be may 
or may not meet a like fate. 1 will accept that correction. 

The Cuairman. Thank you, Judge. 

Mr. Barnes. Meanwhile, the Commission amended its regulations 
ona number of occasions. The most far-reaching was one amendment 
providing that trucks, which had completed hauling exempt agricul- 
tural commodities, would not be subject to the 30-day rule on the fol- 
lowing trip or on the series of loaded movements to the place of origin 
of the trucker. At present the 30-day period provision, as amended, 
will go into effect March 1, 1956. 

The Department supported the Commission when its trip-leasing 
rules were questioned in the courts, believing that the Commission had 
the power to do what it did, as a matter of law. The Supreme Court 
sustained this view. The wisdom of the Commission’s order, or of 
the Congress adopting legislation to override the Supreme Court’s 
decision seems peculiarly a matter for this congressional inquiry. 

So that there may be no misunderstanding of the matter, the De- 
partment has taken a position on that by stating it is a matter of legis- . 
lative policy with respect to which the Department of Justice does not 
believe it should express an opinion. 

Finally, more broadly, you may well wish to survey whether regu- 
lation of interstate trucking, on grounds other than safety, is needed. 
Any answer, of course, turns on factual data which congressional 
committees are best suited to garner. At the outset, is cost of entry 
sufliciently low to warrant any hope for effective price or service 
competition? Beyond that, would untrammeled competition among 
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truckers cripple Federal regulation of related forms of transportation, 
such as railroads or airlines? Such questions seem to demand full con- 
gressional inquiry. 

The Cuarrman. Thank you, Judge, for a very clear and forceful 
statement. 

I will ask Mr. Stults if he has any questions, and I will ask Dr. 
Adams. 

Dr. Apams. Judge, in interpreting the agricultural exemption un- 
der the Motor Carrier Act, would you say that a distinction has to be 
drawn between an unmanufactured and an unprocessed agricultural 
commodity? Is there a difference, in other words, between manufac- 
turing and processing? Can you process an agricultural commodity 
before it reaches the manufacturing stage ? 

Mr. Barnes. It seems to me very logical that the word “manufac- 
ture” has a far different meaning than “processing.” If Congress in- 
tended to apply it to processed goods in addition to manufactured 
goods, it would have been very easy to have said so. We do draw that 
distinction, and I think it should be drawn. 

Dr. Apams. Would you say that the performance of this unregu- 
lated sector of the trucking industry has been generally satisfactory 
from the point of view of shippers ? 

Mr. Barnes. That is a very difficult question for me to attempt to 
answer because we have not conducted any survey of the situation, 
any factual study which would give any opinion that I might express 
any considerable value. 

I think we can honestly say, however, that in the contacts that my 
division has had in the enforcement of this law that there has been 
comparatively good performance by these so-called entrepreneur 
trucking lines or truckers, really, rather than lines, who attempt to 
serve the farmers. It seems to me that the farmers are satisfied to a 
large extent with what they hope to get by that type of service. 

Most farmers don’t have much choice, when we speak of farmers 
on the farm. The railroads don’t go to the farm, while the trucks 
can. And the farmers must rely, just as a pure matter of geographi- 
cal location, on the trucks rather than railroads in large part. 

Dr. Apams. And also farmers would have to rely on the unregu- 
lated segment of the trucking industry rather than on common car- 
riers who often lack the flexibility to provide the particular service 
needed by the farming community ¢ 

Mr. Barnes. I think that is an entirely logical conclusion. It 
might even be that the certificated carriers would not be interested in 
the small and more expensive pickup at the farm in the manner in 
which the individual trucker would be interested. 

Dr. Apams. Judge, you are aware of the fact that the so-called Cabi- 
net Committee on Transportation has recommended a tightening or 
at least implies a tightening of the agricultural exemption and also 
the present provisions of the law with respect to contract carriers? 

Mr. Barnes. Well, now, you asked me if I am aware of it? 

Dr. Apams. Yes, sir. 

Mr. Barnes. Well, I have read some of the provisions. I think 
all of the provisions of the proposed report ; yes. 

Dr. Apams. Would you say it is fair to state in characterizing the 
report that while it recommends, on the one hand, substantial deregu- 
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lation of the railroads, it recommends more regulation of the trucking 
industry ; is that a fair statement ¢ 

Mr. Barnes. I may have personal opinions on the matter, but inas 
much as that was a Cabinet committee in which my boss sat, I don’t 
think that I should express any conclusions or interpretations of it. 
[ think that is his prerogative. 

Dr. Apams. Let me ask you this, Judge, if I may: If railroads are 
to be substantially deregulated, do you think that the “y should con- 
tinue to enjoy such exemptions from the antitrust laws as are now 
provided by the Reed-Bulwinkle Act ? 

Mr. Barnes. You are asking for my personal opinion now ! 

Dr. Apams. Your personal opinion ; 1 yes, sir. 

Mr. Barnes. I think it is only fair to state that if any group, any 
industry is to be ex xempted from the operation of the antitrust laws, 
there should be sufficient regulation so that there will be a considera- 
tion of the public interest; and if in any regulated industry those 
regulations are so loosened that there is no continued application of 
public interest as distinguished from the interest of those industries 
that are regulated, then there should be no exemption from the anti- 
trust laws. 

Dr. Apams. From a policy point of view, then, the choice is between 
effective regulation on the one hand and a regime of effective com- 
petition on the other. 

Mr. Barnes. Theoretically your effective competition will take the 
place of the governmental regulation if it is allowed to exist, and one 
or the other must be there to preserve the public interest in the actions 
of the industry. 

Dr. Apams. From your experience in the antitrust field generally, 
would you say that effective competition is consistent with exemptions 
from the antitrust laws? Can you have effective competition without 
antitrust prohibitions ¢ 

Mr. Barnes. As a general statement I do not think you can. I am 
not speaking now with reference to any specific state of facts. Purely 
as an abstract theory I think you have correctly stated it. 

Dr. Apams. Judge, may I call your attention to some of the recom- 
mendations in the report of the Attorney General’s National Commit- 
tee To Study the Antitrust Laws? On page 269, the last paragraph, 
and I am quoting now: 

Even in the areas where Congress has adopted the policy that ‘ ‘competition’ 
may [not] have full play,” we feel that unless Congress has expressly provided 
to the contrary, the regulatory guide consistent with the “public interest” as 
applied to mergers must “include the principles of free enterprise which have 
long distinguished our economy.” It is no longer subject to challenge that 
“competition is a relevant factor in weighing the public interest.” 

Do you endorse that view ? 

Mr. Barnes. Yes, sir. 

Dr. Apams. Would you endorse the statement contained in the re- 
port on page 270, the end of the second paragraph : 

Where Congress has been silent, the basic policy of our antitrust laws requires 
the Court’s conclusion that competition, at least where all other considerations 
involved are equal, is in the “public interest.” In all instances, the courts, in 
reviewing agency discretion, should recognize that “administrative authority to 


grant exemptions from the antitrust laws should be closely confined to those 
(instances) where the * * * (regulatory) need is clear.” 
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Do you endorse that view ? 

Mr. Barnes. Yes, I agree with that. That has been the Depart- 
ment’s position, for example, in the McLean case, where I believe you 
are quoting from the dissenting opinion. 

Dr. Apams. Yes, sir. 

One more question, Judge. Has your Department made any study 
of the Commission’s activity on section 5, the so-called merger pro- 
vision of the Interstate Commerce Act ? 

Mr. Barnes. We have made no study other than that which might 
be involved in regulation to a particular case, no overall or general 
study. 

I don’t want to deprecate the thoroughness with which our Division 
goes into such matters where they are involved. as for example, in the 
McLean case. I think we adequately covered the situation from a 
factual standpoint in order to justify our position in that case in 
support of the dissent. 

Dr. Apams. Judge, would it be an imposition to ask if your Depart- 
ment could prepare some analysis of Commission activity in this field; 
that is, under section 52 of the law? 

Mr. Barnes. I would appreciate, if you desire it, if you would ask 
your chairman to write the Attorney General a letter requesting it, 
and we will see what we can do. 

I am not trying to be facetious, Mr. Chairman, but Congress in its 
wisdom at the last session gave us about six things that we are ab- 
solutely unable to do at the } present time because of lack of staff and 
finances, and if we get a few more, why I don’t know whether we 
will be able to file any antitrust cases. 

The Cuatmrman. Judge, I should like to comment there. I think 
you and your Division are doing a very fine job, and I hope you will 
ask Congress for the money that is necessary to enable you to carry out. 

Mr. Barnes. We are asking for a supplement: al appropriation to 
cover some of the matters that the last session has turned over to us. 

The CHarrmMan. Very well. 

Mr. Stutrs. If I might interrupt, Doctor, I have a question right 
there, Judge. 

Have you made any study of the threat to the antitrust laws and 
philosophy which are posed by these joint intervenors or joint pro- 
testants; for example, common carriers in an area who get together 
and jointly protest an application filed by a small true ker? 

Mr. Barnes. Let me consult and see. 

I think the best answer to that is that we have some information or 
knowledge or rumors of some of the matters that you suggest, that is, 
joint action, but we have made no investigation of it. It is primar ily 
something that comes up in representation before the Commission. 

Again, I emphasize the fact that we only get into this matter after 
a lot has been accomplished at the Commission. We come in at a late 
date. As far as our specific interest is concerned, of course, we still 
have the over-all interest in anti-trust matters. 

Mr. Sruurs. Yesterday, this committee received testimony from 
many truckers who put statements in the record from others. “Almost 
without exception these small truckers complained of the difficulty 
they faced in filing applications and processing them through the 
Commission. These small truckers were faced with a battery of law- 
yers and practitioners representing the railroads, representing every 
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conceivable carrier, whether he had much interest in the particular 
proceeding or not—lawyers representing so-called conferences, behind 
which no one knew who they were. 

Now, if a trucker, for example, feels that within an area the over- 
all record shows that, let’s say, the general commodity carriers and 
the railroads together have been successful in fighting any new appli- 
cations, would that be a proper matter for such a trucker to present to 
the Justice Department ? 

Mr. Barnes. Lam a little afraid that until we get some law different 
from the Far Eastern case, which indicates that there is a primary 

jurisdiction in regulatory bodies before the Justice Department can 
step in, that it is a matter for congressional investigation rather than 
the Department of Justice. We have tried to proceed in certain in- 
stances with regard to conference activities in water shipments, as 
you may know and have met with rebuffs there on jurisdictional 
questions. 

I point out also that in the statement that I made, we explained 
some of the difficulties of the small trucker and the procedures and 
steps he has to go through before he can really accomplish anything to 

s benefit. 

Mr. Sruutrs. That is right. I recognize that. That is why I 
wanted to know how deeply you felt that you could get into it under 
present law. 

The Cuamman. Dr. Adams. 

Dr. Apams. No; I am all through. 

The CHamman. Mr. Odom. 

Mr. Opom. As Mr. Stults has indicated, we have heard from some 
of the small truckers, who have indicated their problems which evolve 
from this mass protest of any intervening party in their applications 
before the Commission at the hearings. 

Now, under the Administrative Procedure Act. as I understand it, 
every party to one of these proceedings has a right to present evidence 
and cross-examine witnesses. Is that correct ? 

Mr. Barnes. That is my understanding; yes. 

Mr. Opom. Is it your understanding that an intervenor is considered 
for the purposes of this provision of the Administrative Procedure 
Act as a party? 

Mr. Barnes. There may be some question about that, but I would 
say as a general rule that if you intervene, unless it is limited in some 
way, you area party to the litigation for all purposes, and therefore, as 
[ say, as I think we must recognize, if there is too much intervention, 
I think that the remedy is not in investigation by the Department of 
Justice as to why indiv iduals are taking actions which are authorized 
; v rules of the Commission. There obviously would be no violation of 
law there. The investigation goes as to whether or not there should 
be a tightening up of the rules preventing intervention. 

Mr. Onom. Judge, with reference to the rules permitting interven- 
tion, does the Commission have an unlimited discretion in that regard? 

Mr. Barnes. I can’t answer that question. You have asked for a 
nice legal opinion. If you give me a month, I might give you an 
answer. 

Mr. Opom. With reference to the procedure before the Commission 
by the parties—the intervening parties, we will call them—does the 
Commission or the hearing examiner have some discretion in limiting 
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the numbers who are present or the manner in which they are repre- 
sented before the commission ? 

Mr. Barnes. Well, any hearing officer or any judge has some limited 
discretion, but when you get to a question of the right of intervention 
that is a pretty fundamental right, and from a practical standpoint, 
any individual exercising judicial discretion is going to permit, on 
the whole, people to come in and ce their case, because he feels that 
he is safer as a hearing officar o a judge in permitting everyone to 
have their say, rather than aioliin them on a tec +hnical position that 
they have no right to intervene. ‘The tendenc ‘y is going to be, let 
everybody come in, rather than to keep people out. 

Mr. Opom. Once the decision has been made to allow that party to 
intervene, our problem is whether we will have 45 intervening parties. 
Then the question arises, as I see it, as to what discretion the hearing 
examiner has in limiting those 45 intervening parties, whose objections 
are substantially the same, in their presentation. Does he have any 
discretion at that point ? 

Mr. Barnes. I would think that he had a good deal of discretion. 
But there again you get into the human equation. Probably the best 
run courts are those with a judge who is very ready, willing, and able 
to decide what he wants to hear and to exclude what he doesn’t want 
to hear. That kind of judge is not thought very much of by most 
attorneys. They want to have their opportunity for their day i . 
court. The strict technician may be the better judge from the legal 
standpoint, but he may not be the most popular hearing officer. And 
we do have some competition in hearing officers, you know, in the 
Government. 

You have a strong sadiuiadiitl hurdle there. The hearing officer 
doesn’t want to be put in the position of having a reputation as a man 
who cuts off people who want to be heard. Perhaps we need a 
stiffening of the backbone. When we read some of the records of the 
administrative hearings, I think we do. I think the rule could be 
used as well in courts, but it is a difficult thing to actually administer, 
1 know. 

The CuairMan. It seems it would be reasonable, too, and it may be 
the practice, for all I know, to require a person to show a real interest 
before he is allowed to present his case. 

Mr. Barnes. I think that isright. I think that there can very well 
be abuses of the right to intervene. And I wouldn’t be surprised if 
you would find that a very profitable area for checking into. 

The Ciaran. As a matter of fact, I have been rather impressed 
with the cumbersomeness, I suppose that would be a good word, in 
connection with hearings before various regulatory commissions 
growing out of this very multiplicity of persons who assert an in- 
terest that seems to be, if it is there at all, rather farfetched. 

Mr. Barnes. Mr. Chairman, if I may be so presumptuous as to 
suggest this, I shall send you a copy of a speech that I made before 
the State bar in the State of California 2 years ago on this subject. 
It coincides exactly with the view you have just expressed. 

The Cuarrman. I will read it with a great deal of interest and 
approval. Is it a weakness in the law, or is it a practice that simply 
has grown up? 

Mr. Baryes. I think it is primarily a practice. It goes back to 
the very same thing that we are discussing. 
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The Cuatrman. Is there anything else / 

Thank you very much, Judge. We certainly appreciate the con- 
tribution that you have made to these hearings. 

May I say, Judge, that 1 will address a letter to the Attorney 
(General regarding the matter that Dr. Adams has suggested. 

(Prepared statement by Mr. Barnes follows :) 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE 
OF THE ANTITRUST DIVISION 


I appear today at the request of your chairman. My plan is to discuss, 
generally, restrictions on entry into the interstate motor carrier business and 
limitations on competition among motor carriers and between such carriers and 
alternative modes of transport. 

Necessary at the outset is some description of the regulatory pattern Congress 
has set. From this description the diverse roles accorded the Interstate Com- 
merce Commission, various State regulatory commissions, and the Department 
of Justice emerge. Against this background I shall discuss, so far as available 
data permit, the effect of this regulatory pattern on motor carrier entry and 
price competition. I then turn to steps the Department of Justice has taken 
to minimize whatever anticompetitive consequences this regulatory pattern pro- 
duces. And, finally, I take the liberty of suggesting possibly profitable paths 
for this committee’s factual inquiry. 


I 


First, statutory restrictions on motor carrier entry. Section 206 of the Inter- 
state Commerce Act, with unimportant exceptions, bars any interstate 
common carrier by motor vehicle from use of “any public highway” with- 
out “a certificate of public convenience and necessity issued by the Commission.” ’ 
Such certificates are not required, section 206 continues, from “any such carrier 
lawfully engaged in operation solely within any State * * * if there be a board 
in such State having authority to grant or approve such certificates and if such 
carrier has obtained such certificate from such board.”* Further, even if a 
trucker seeks operating rights in more than 1, but less than 4, States, section 205 
requires the Commission to assemble representatives of each State with a Com- 
mission examiner to hear the trucker’s application. And, where an applicant- 
trucker proposes traffic in more than 3 States, section 205 permits, but does not 
require, reference to a joint board similarly composed of representatives from 
each affected State as well as a Commission examiner.’ The recommendations 
of such boards, like those of any Commission hearing examiner, are merely 
advisory, and hence for the Commission to accept or reject. So much for the 
regulation of motor-carrier entry. 

Motor carrier rates are also regulated. Section 217 requires, for example that 
“[e]very common carrier by motor vehicle shall file with the Commission * * * 
tariffs showing all the rates, fares, and charges for transportation * * * of 
passengers or property * * *.”*° And section 216 (g) emplowers the Commis- 
sion “upon complaint of any interested party or upon its own initiative * * * to 
enter upon a hearing concerning the lawfulness of such rate, fare, or charge.” ° 
Considering “any rate, fare, or charge,” section 216 (i) prescribes that the “Com- 
mission shall give due consideration, among other factors, to the inherent ad- 
vantages of transportation by such carriers; to the effect or rates upon the 
movement of traffic * * *; to the need, the public interest, of adequate and 
efficient transportation service by such carriers at the lowest cost consistent 
With the furnishing of such service; and to the need of revenues sufficient to 


oa U. 8. C. 806. 
a. 

°49 U. S. C. 305. In practice, where a trucker-applicant proposes operation in more 
than three States, in only several instances has the Commission exercised its discretionary 
right to refer this application to a board comprised of State representatives. See, for 
Tccum Trucking Co., Inc.—Extension to New Mexico Points, vol. 53 

*See 49 U. S. C. 305 and 49 U. S. C. A., p. 475 (General Rules of Practice Before the 
Interstate Commerce Commission, Rule 97). Cf. Universal Camera Corp. vy. National 
Labor Relations Board, 304 U. S. 474 (1951). 

549 U.S. C. 317. 

49 U. 8. C. 316. 
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enable such carriers, under honest, economical, and efficient management, to 
provide such service.” ‘ 

Beyond this regulation of individual carrier rates, section 5a of the Inter- 
state Commerce Act (commonly known as the Reed-Bulwinkle Act) immunizes 
concerted rate action by carriers through rate bureaus. That section provides 
that “any carrier party to an agreement * * * relating to rates, fares * * * or 
charges * * * may, * * * apply to the Commission for approval of the agree- 
ment.” The Commission “shall not,” section 5a continues, “approve * * * any 
agreement * * * with respect to a pooling, division” or “any agreement” that 
fails to accord “to each party the free and unrestrained right to take independ- 
ent action * * *.”* Absent these or like objectionable provisions, however, the 
Commission may approve any rate agreement that it finds will further “the 
national transportation policy.’* And upon Commission approval, parties to 
the agreement and “other persons,” section 5a states, are exempt “from the op- 
eration of the antitrust laws with respect to the making of such agreement” 
and its “carrying out * * * in conformity with the terms and conditions pre- 
scribed by the Commission.” 

Against this background of regulation, what role is accorded the Department 
of Justice? Any aggrieved applicant who has pursued his remedies before the 
Commission has the statutory right to court review of the Commission's action.” 
Though the Commission has the unlimited right to intervene “unaffected by the 
action or nonaction of the Attorney General,’ ” the statutory defendant in such 
review proceedings is the United States represented by the Attorney General.” 

At this point, then, the Department of Justice enters directly in the proceed- 
ings. At the outset, the Department carefully considers whether the Commis- 
sion’s order is erroneous as a matter of law. Our responsibility, I emphasize, is 
limited to determining merely if Commission action can be supported by law; 
we cannot substitute our judgment for the Commission’s on factual issues or even 
on questions of law where alternative views are reasonable. 

And the possibility of alternative reasonable views on questions of law is a 
real one. For the Commission’s statutory guides are vague and ofttimes con- 
tradictory. 

Consider the vague standard governing the Commission’s grant of certificates 
of public convenience and necessity. Section 207 directs the Commission to 
issue a certificate of public convenience and necessity “if it is found that the 
applicant is fit, willing, and abie properly to perform the service proposed * * * 


and that the proposed service * * * is or will be required by the present or 
future public convenience and necessity * * *.””“ Applying this standard, the 
Commission has held that the “national transportation policy as set forth in the 
Interstate Commerce Act” prescribes its duties." This policy, 1 repeat, sets the 
diverse standards of “fair and impartial regulation of all modes of transporta- 
tion * * * as to recognize and preserve the inherent advantages of each; * * * 


749 U.S. C. 316. Underscoring this specific mandate, is the general direction, contained 
in the preamble to the Interstate Commerce Act, entitled ‘‘National Transportation Policy” 
{i]t is hereby declared to be the national transportation policy of the Congress to provide 
for fair and impartial regulation of all modes of transportation subject to the provisions 
of this act, so administered as to recognize and preserve the inherent advantages of each ; 
to promote safe, adequate, economical, and efficient service and foster sound economic 
conditions in transportation and among the several carriers: to encourage the establish- 
ment and maintenance of reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair or destructive competitive 
practices * * *,” : 

8 This phraseology the Commission construed in Western Traffic Association agreement 

276 I. C. C., 188, 210). There the independent action provision, cast in statutory 
language, reserved to each member the “free and unrestrained right to take independent 
action either before or after any determination” arrived at under procedures established 
by that agreement. The Commission reasoned that agreement preserved for each member 
the decision to (1) place a proposal in channels for consideration under bureau or com- 
mittee procedure, (2) proceed by independent action to establish the proposed rate or 
charge without regard to bureau procedure, or (3) take independent action during or after 
bureau consideration.” In other words, as held in Central States Motor Freight Bureau, 
Inc., agreement, “the member carrier is to be accorded the right to take independent action 
at any time, whether before, during, or after consideration pursuant to procedures estab- 
lished by the particular agreement to which it is a party” (278 I. C. C. 581, 584). 

® Effectuating this policy, the Commission has explained, ‘‘necessitates a broad examina- 
tion of conditions which affect the public welfare, the interests of the carriers, and the 
needs of commerce of the Postal Service, and of the national defense” «(Western Traffic 
Association, agreement, 276 I. C. C. 183, 211). 

1028 U. S. C. 2321 and 28 U. S. C. 1336. 

1128 U.S. C. 2323. 

1228 U. S. C. 2322. 

1349 U. S. C. 307. 

14 Kenosha Auto Transport Corp., Extension—Gadsden, Ala., 52 M. C. C. 123, 126 (1950). 
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safe, adequate, economical, and efficient service * * * sound economic conditions 
n transportation * * *; * * * maintenance of reasonable charges for trans- 
portation services, without unjust discriminations, undue preferences or advan- 
tages. or unfair or destructive competitive practices * * *; and [finally the 
encouragement of] fair wages and equitable working conditions.” It is the Com- 
mission’s blend of these diverse standards that, in any one case, the Department 
of Justice must consider with an eye toward determining its support in law. 

If despite these vague guides, we conclude that the order is insupportable, then 
I consult with counsel for the Commission in an effort to avoid a conflict in the. 
courts between this Department and the Commission. In some instances (and 
they aggregate not more than 5 percent of the total number of cases where a 
Commission order is reviewed by the courts), we have been unable to compose 
our differences. In these cases the Department confesses error and sides with 
parties challenging the Commission order. Occasionally, after conferences with 
the Department, the Commission may retract an opinion and thus remove our 
objections. In those cases where we have confessed error, we have been remark 
ably successful in sustaining our position in the courts. For the record, I submit 
in tabular form a breakdown of cases since January 1, 1952, in which the Depart- 
ment of Justice has supported the Interstate Commerce Commission, has con- 
fessed error, has remained neutral, or, after conferences with Commission 
Counsel, has prevailed upon them to recommend revision of the Commission's 
order. 

WW 


Against this background of statutory regulation, what problems emerge for 
the smal! trucker who seeks to enter business, or, once in business, to compete 
by cutting rates or extending his service? 

First, numerous obstacles may Mock his path for entry into interstate trucking 
At the outset, ICC Act section 207 requires a potential trucker to convince the 
Commission that he is “fit, willing, and able properly to perform the service pro- 
posed * * * and that the proposed service * * * is or will be required by the 
present or future public convenience and necessity * * *.’" Before the Com- 
mission, the applicant may face opposition by railroads, sometimes leveled on the 
sole ground that railroads already adequately service an area.”® This despite 
the fact that there may be no competition from other motor e¢arriers.” And 
where there is other competition from motor carriers, an applicant may, of 
course, face opposition from existing truckers.” 

Even if a trucker meets his burden of proof, overcomes all opposition, and 
convinces the Commission, he still cannot hegin business. Ahead may be the pos 
sibility of litigation to review the Commission’s grant of his operating authority. 
This litigation, as I have explained, begins in a three-judge Federal court. If 
that court sustains his certificate, there remains the possibility of direct appeal, 
as a matter of right. to the Supreme Court by any of the protestants before the 
Commission.” And as a final straw, if the trucker succeeds in upholding before 
the Supreme Court the judgment of the three-judge court granting the grant 
of the certificate, he still may not go into business, still ahead is the hurdle of 
convincing some State regulatory agency that his operations will not impair 
i nblic safety.” So much for a few of the disabilities barring entry. 

Assuming our trucker gets into business, how does the statutory pattern permit 
him to agree not to compete with his fellow truckers, or, should he want to com- 
pete, even discourage him from doing so? 

First, the Reed-Bulwinkle Act, as I have explained, authorizes truckers subject 
to Commission approval to agree on rates." Before Reed-Bulwinkle, such agree- 





349 U. 8. C. 307. 

16 Jimmie Ayer d/b/a Home Transportation Co. v. U. 8S. et al., Civil No. 5219, N. D. 
Ga. Atlanta Div. (pending) I. C. C. Docket MC—111545 (Sub-No. 3): A. J. Metler Exrten- 
sion-Crude Sulphur, 1. C. C. Docket MC—108676 (Sub-No. 1. 1953); Kenosha Auto Trans- 
port Corporation, Ertension-Gadsden, Ala., 52 M. C. C. 123 (1950). 

174. J. Metler Ertension-Crude Sulphur, I. C. C. Docket MC—108676 (Sub-No. 1, 1953) ; 
Producers Transport Assn. Extension-Benzd, 54 M. C. C.—621, 624, (1952); Kenosha Auto 
Transport Corp., Extension—Gadsden, Ala., 52-M. C. C. 123 (1950). 

18 Jimmie Ayer d/b/a Home Transportation Co. v. U. 8S. et al., Civil No. 5219, N. D. Ga. 
Atlanta Div. (Pending) I. C. C. Docket MC—111545 (Sub-No. 3); St. Johnsburg Trucking 
Co. v. U. 8.. 99 F. Supp. 977, 981 *Overmont 1951); Lemon Transport Co., Inc., Extension 
North Carolina, 54 M. C. C.-635, 638 (1952). 

19 28 U. 8. C. 1253. 

See Thompson v. McDonald, 95 F. 2d 937 (C. A. 5 -(4/12/38), aff’d., 
VWeDonald v. Thompson, 305 U. S. 263 (12/5/88). 

249 U. 8. C. Sb. 


sub nom 





152 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


ments had, of course, been held to transgress the Sherman Act.” But Reed- 
Bulwinkle exempts carrier parties to rate agreements and “other persons” from 
“the operation of the antitrust laws * * *.” * 

As a result, Reed-Bulwinkle may well tend to seal off competition between 
otherwise competing motor carriers. True, section 5b (6) bars the Commission 
from approving “any agreement” that fails ‘to accord to each party the free 
and unrestrained right to take independent action * * *.”* Equally true, 
however, this safeguard may in actual practice be more formal than real. As 
the Supreme Court once put it, referring to a typical rail rate bureau procedure: * 

“A company desirous of deviating from the rates agreed upon and which its 
associates desire to maintain is at once confronted with this probability of a war 
between itself on the one side and the whole association on the other, in the 
course of which rates would probably drop lower than the company was pro- 
posing, and lower than it would desire or could afford, and such a prospect 
would be generally sufficient to prevent the inauguration of the change of rates 
and the consequent competition. Thus the power to commence such a war on 
the part of the managers would operate to most effectually prevent a deviation 
from rates by any one company against the desire of the other parties to the 
agreement. Competition would be prevented by the fear of the united com- 
petition of the association against the particular member, * * *” 

And even without such formal coercion, real pressure toward rate conformity 
exists. As the Supreme Court reasoned in a case involving a trade association's 
statistical program, even absent formalized pressures, “[t]he sanctions of the 
plan obviously are financial interest, intimate personal contact, and business 
honor, all operating under the restraint of exposure of what would be deemed 
bad faith and of trade punishment by powerful rivals.” So it is that, despite 
the “right to take independent action” safeguard, Reed-Bulwinkle nonetheless 
may permit cramping of competition within a given mode of transportation. 

Beyond such intra-mode restrictions, one recent Commission decision presages 
like limits on competition even between alternative modes.” In the Kenosha 
Auto Transport Corp., Eatension proceeding a truck company sought to extend 
its route to reach a profitable tractor plant area. Opposing this application 
were railroads already serving that region. Despite the fact that no truck 
services were available, Kenosha’s application was denied * on the sole ground 
of adequate rail service. 

Reaching this conclusion, the Commission reasoned that “[t]o deprive the 
rail carriers of the material volume they are now enjoying for the advantages 
which may accrue to shipper by use of motor transportation is not warranted. 
The fact that shipper’s competitors may have motor service available to them 
in the absence of more definite evidence as to any injurious effect, is inconclu- 
sive. We have in the past denied an application for authority to operate as a 
motor common carrier where only rail service was available for the movement 
of traffic (see Bailey Common Carrier Application, 33 M. C. C. 5387) and deem 
that the facts herein justify the same conclusion.” *” From this I suggest that 
truckers may have a tough row to hoe, not only when they seek to eompete 
among themselves, but also with the railroads. 


Tit 


In light of this statutory pattern as well as the limited role accorded the 
Department of Justice, what has this Department done to promote eompetition 
and thus aid farmers as well as carrier competition? 

First, we have refused to support the Commission’s new doctrine that adequate 
rail service to a given area is sufficient ground for denial of truck service. And, 
second, we have opposed what we believe to be unwarranted constriction of the 
so-called agricultural exemption contained in Interstate Commerce Act, section 
203 (b) (6). To a detailed discussion of our steps in these areas I now turn. 


22 United States vy. Trans-Missouri Freight Assn., 166 U. S. 290 (1897): United State: 
a wae Assn., 171 U. S. 505 (1898) ; State of Georgia v. Penn. R. Co., 324 U.S 

39 (1945). 

249 U. 8. C. 5b (9). 

*%49 U.S.C. 5b (6). See also footnote 8, supra. 

% United States v. Joint Traffic Assn., 171 U. 8. 505, 363-564 (1898). 

% United States v. American Column and Lumber Co., 257 U. S. 377, 399 (1921). 

27 Kenosha Auto Transport Corp. Extension—Gadsden, Ala., 52 M. C. C. 123 (1950). 

8 1d., pp. 126-127. 

21d., p. 127. 
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First, promotion of competition between rails and trucks. The Motor Carrier 
Act (pt. III of the Interstate Commerce Act) was enacted in 1935.” For the 
first 15 years of its administration, the Commission repeatedly held that the 
existence of adequate rail service was insufficient ground for denial of motor- 
carrier authority to serve the same area.” As the Commission reasoned in 
the Boles Common Carrier Application proceeding,” “we are advised by statute 
that it is the policy of Congress to foster and preserve in full vigor both rail and 
water transportation, but we are also directed in section 202 (a) to regulate 
transportation by motor carriers in such manner as to recognize and preserve 
its inherent advantages for this period.” For this reason the Commission said, 
“That a particular point has adequate service is not a sufficient reason for 
denial of a certificate; shippers and consignees * * * are entitied to adequate 
service by motor vehicle as well as by rail.” Recently, however, the Commission 
has shown signs of departing from this policy.™ 

With this recent tendency by the Commission, this Department disagreees. 
In at least two instances recently the Department of Justice, after consultation 
with Commission counsel, has succeeded in prevailing on the Commission to 
retract its orders denying a motor carrier authority on the ground of existing 
adequate rail service.” In two other instances we now defend the Commission's 
orders on the ground that existing rail service, coupled with existing trucking 
service, justified denials of the application.” Because of the limited quantum of 
existing truck service, in those cases, the rail lines and the Commission may 
argue that the existing rail service alone is justification for the denials. In 
that way an effort has been made to procure a holding that the existing rail 
service alone was sufficient to justify the denial. If such arguments are made, 
we intend to tell the court that we do not agree with them. 

In sum, then, this Department's unswerving position is that shippers are en- 
titled to a choice between rail and motor carrier service. This free choice may 
be the essence of competition in the distribution process. To preserve that 
choice, has been, and will continue to be, the goal of our efforts. These efforts to 
promote intermode competition to take increasing importance, I emphasize, in 
light of Reed-Bulwinkle’s limitations or intramode rivalry. 

Second, beyond problems of rail-truck competition, what has the Antitrust 
Division done to prevent undue constriction of the agricultural exemption? 

Section 203 (b) (6) of the Interstate Commerce Act exempts from all but 
safety and health regulations ‘motor vehicles used in carrying property con- 
sisting of ordinary livestock, fish (including shellfish), or agricultural com- 
modities (not including manufactured products thereof), if such motor vehicles 
are not used in carrying any other property, or passengers for compensa- 
tion; * * *.” Crucial to this exemption’s scope, of course, is construction of the 
words “agricultural commodities (not including manufactured products thereof ).” 

The Commission, on the one hand, has prior to 1949 held numerous commodi- 
ties not within the exemption. Among these were: cleaned rice, polished rice, 


29 U. S. C. 901, et 8 

31 Maas, 4 M. C. C. 65 "67 (livestock) ; Petroleum Transit Corp. Com. ou. Application, 

8M.C.C. 607, iS (petroleum products) ; Intercity Trucking, 4 M. C. C. 155, 159 (general 
commodities) ; Jossey & Livingston, 8 M. C. C. 143, 144 (general commodities) ; L. € N. 
Moving & Storage, 9 M. C. C. 1380, 182 (new furniture) ; Murphy Transfer Co.,9 M. C. C. 
361, 363 (granite) ; War Eagle Oil Co., 10 M. C. C. 710, 713 (petroleum) ; Brooks-Gillespie 
Motors, Inc., 10 M. C. C. 151, 154 (automobiles and trucks) ; Heartz, 10 M. C. C. 634, 636 
(granite) ; Commercial Carriers, iZ M. C. 479, 484 (automobiles) ; Petroleum Transit 
Corp. Ect., 11 M. C. C. 164, 166 Panama products) ; Crossett, 14 M. C. C. 363, 364-365 
(petroleum) ; Clemans, 16 M. C. C. 235, 237-238 (general commodities) ; Clark Ert., 16 
M. C. C. 535, 539 (automobiles, trucks, etc.) ; Reeser, 16 M. C. C. 663, 666 (automobiles and 
paewee Swanson, 17 M. C. C. 251, 252 (livestock); Philadelphia-Detroit Lines, 23 

cc 211, 216 (new automobiles) ; Brady, 23 M. C. C. 767, 778 (general commodities) ; 
Westers Auto Transports, 26 M. C. é. 97, 99 (new automobiles) ; McDowall, 26 M. C. C. 
755, 760 (automobiles and trucks) : Smith, 27 M. C. C. 533. 535 (ceneral commodities) ; 
Pittman, 27 M. C. C. 679, 682 (general commodities) ; Northern Truck Line, 28 M. C. C. 
200, 203 (petroleum) ; Burlington Truckers, Inc., 29 M. C. C. 345, 350 (general commodl- 
ties); Newton, 43 M. C. C. 787, 792 (frozen fruits and vegetables); Thrun, 46 M. C. C. 
484, 487 (general commodities) ; Kenosha Auto Transport Corp. Exrt.—Laredo, 49 M. C. C. 
$25, 425 (new motor vehicles and chassis) : Thomas Truc king Co., Inc., Ext.—Glass, Docket 
No. MC—64806 (Sub-No. 1). (Div. 5, unreported, decided Oct. 27, 1950) 52 M. c. &. 809 

21M. C. C. 589, 591. 

83 Thid. 

* Kenosha Auto Transport Corp., Exrtension—Gadsden, Ala., 52 M. C. C. 123, 126 eer 
% Metler vy. United States, et ai., Civil No. 2150 (E. D. Tenn., Northern Div.), |b 
Docket MC—108,676, Sub- No. i; McCullough Transfer Co., et al. y. United tates, ‘et = 

Civil No. 30,638 (N. D. Ohio, Eastern Div.), I. C. C. Docket MC 10,900, Sub-No. 16. 

8° Ayer v. United States, et al., Civil No. 5219 (N. D. Ga., Atlanta Div.) ; I. C. C. Docket 
MC 111, 545, Sub-No. 3: Schaffer, et al. v. J. C. C., et al., Civil No. 624 (N. D. South Dakota, 
Northern Div.), I. C. C. Docket MC 93,529, Sub-No. 2. 
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pasteurized milk, fresh cut-up vegetables in cellophane bags, quick frozen fruits 
and vegetables, shelled peanuts, poultry killed and picked though not drawn, 
redried leaf tobacco, washed spinach. 

In 1949 the Commission conducted an investigation, entitled “Determination 
of Exempted Agricultural Commodities.” As a result of that survey,” the Com- 
mission in 1951 held that the following were not exempt agricultural commodi- 
ties: fresh or frozen dressed poultry, feathers, raw-shelled peanuts and other 
nuts, chopped hay, cotton linters and cottonseed hulls, frozen milk and cream, 
seeds which had been de-awned or scarified for seeding purposes, redried tobacco, 
nursery stock flowers and bulbs, scoured wool and mohair. 

Motor carriers, on the other hand, have frequently challenged these findings 
by the Commission. And in two very recent instances we have sided with 
the plaintiffs and opposed the Commission. In Frozen Foods Express v. United 
States,” in which the Supreme Court has noted probable jurisdiction, the De- 
partment successfully urged that chickens, with their heads off, and plucked 
and eviscerated, were not manufactured products. Similarly in Consolidated 
Truck Service, Inc. v. United States et al.,” the Department argued that raw- 
shelled nuts were agricultural commodities and not manufactured products and 
confessed error, again siding with the plaintiffs and the Secretary of Agriculture 
and opposing the Commission. 

In other cases where the United States has not been involved in the con- 
troversy, courts have struck down Commission findings with respect to agri- 
cultural commodities. In the Kroblin case,” for example, the court, reversing 
the Commission, held that dressed or eviscerated poultry was not a manufactured 
product. Similarly, in the Gladiolus case“ the court, again contrary to the 
Commission, held that cut gladiolus and gladiolus bulbs were agricultural com- 
modities. As a final example, the sixth circuit in Interstate Commerce Com- 
mission v. Yeary Transfer Company, Inc., “ rejected the Commission’s contentions 
and held, as a matter of law, that redried tobacco is an agricultural commodity. 

These differences between carriers and the Commission over the scope of 
the agricultural exemption vitally affect the farmers of our Nation. They 
need flexible, cheap transportation for the product of their labors. The agri- 
cultural products’ exemption, properly construed, means more and more farmers 
can bargain directly with enterprising small independent truckers over prices 
and other terms of service. Thus the services they want can be tailored, on a 
flexible case-by-case basis, to farmers’ special needs. For these reasons the 
Department of Justice’s actions attacking the Commission’s constriction of 
the exemption is of real importance to every agricultural sector of our economy. 

Also important to farmers are Department of Justice actions aimed at striking 
down Commission decisions prejudicing shippers by barge. As a good example, 
we confessed error in the Mechling case.“ The record there revealed that for 
many years eastern railroads had carried grain from Chicago eastward for 
reshipping rates some cents per hundred pounds lower than local rates. Up to 
1939 these reshipping rates from Chicago east had been identical for grain, 
whether brought to Chicago by connecting railroads or connecting barge lines. 
The result was that the combined barge-rail rate was considerably cheaper 
than the haul on straight rail rates—the difference measured by the relative 
cheapness of shipping over the barge leg of the through route. 

This difference operated against the railroads. To counteract the lower 
barge rates, the eastern railroads filed schedules with the Commission which 
imposed on ex-barge grain the local rate from Chicago eastward but allowed ex- 
rail grain the benefit of the lower reshipping rates on the eastern haul. The 
Commission approved the schedules. Mechling and others, including the Sec- 
retary of Agriculture, sued in the district court to enjoin the enforcement of 
the Commission order. They alleged that the order was void because it ap- 
proved rail rates which penalized ex-barge grain solely because the grain had 
been transported to Chicago in barges. The United States, represented by the 
Department of Justice, admitted the truth of these allegations and opposed the 


3752 M. C. C. $11. 

3 128 F. Supp. 374. 

*® Pending and as yet undecided, Civil Action No. 2—55, in the District of New Jersey. 

40 Interstate Commerce Commission vy. Allen E. Kroblin, Inc., 113 Fed. Supp. 599, affirmed 
212 F. 2d 555 (C. A. 8) ; certiorari denied, 348 U. S. 836. 

41 Florida Gladiolus Growers Association et al. vy. United States et al., 106 F. Supp. 525 
(S. D. Florida, Tampa Div., 1952). 

«2202 F. 2d 151 (C. A. 6). 

43 Interstate Commerce Commission vy. Mechling, 330 U. S. 567 (1947). 
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rder. The Interstate Commerce Commission intervened and defended the 
rder. Rejecting the Commission’s position, and adopting this Department’s 
the district court invalidated the rate schedule prejudicial to barge shippers 
(nd this opinion the Supreme Court affirmed. 

Similarly, in Tennessee Valley Authority, et al. v. United States,” this De 
urtment’s action should benefit free competition and the farmers of our country 
rhere goods moved on barges floated on the Tennessee River into Knoxville 
When barges docked at Knoxville the goods were removed and placed in railroad 
irs. The Commission approved the action of the railroads in establishing 
switching charges at Knoxville, which placed a higher charge for switching 
these ex-barge cars than for switching any ex-rail cars from place to place in 
Knoxville. A three-judge court set aside the order of the Commission, holding 
that the Commission had misapplied the law by failing to make the basic 
findings required to support its order. We confessed error in this case because 
of our desire to preserve rail-water competition, and their respective inherent 
dvantages. We believed, and the court agreed, that the Commission had 
erred as a matter of law. 


I\ 


So much for the Department's efforts to curb limitations on opportunities for 
trucking entry and competition, as well as to promote competitive distribution 
of agricultural products. These efforts, as I have explained, are necessarily 

mited by the minor role the regulatory pattern as developed by congressional 
auction has accorded this Department. Much more important, I finally suggest, 
are those questions which this committee might well consider, going to the heart 
of competition in the whole transportation picture. 

First, you might well wish to survey the question posed by the Commission's 
attitude toward the practice of tripleasing. ‘Tripleasing is a practice of greatest 
importance to the farmer, and particularly to the small farmer, and the isolated 
farmer. A trucker of farm products, exempt from regulation by the Com- 
mission, unloads at a market and if his rates are to be attractive, he must seek 
to secure a return haul. Since he does not have operating authority from thé 
Commission, but only the privilege of hauling exempt agricultural commodities, 
he frequently seeks to lease his truck to an authorized carrier. Only in this 
way may the small trucker obtain revenue on his return trip. (Of course, the 
practice can be reversed and the going trip can be under the lease, with a return 
load of agricultural commodities.) Without such revenue it is doubtful that 
he can attract the farmer’s business, and, in fact, he might not survive. And 
should he fail, farmers who depend upon his one-way trip, when he hauls exempt 
agricultural commodities, will suffer. 

On May 8, 1951, the Commission issued an order regulating this practice. The 
order, among other things, specified that no lease should be for a period less 
than 30 days. This 30-day provision would have abolished the long-established 
practice of tripleasing. 

The Commission's order was soon challenged by the American Trucking Asso 
ciation, Inc. In January of 1953, the Supreme Court held promulgation of trip 
leasing rules for authorized carriers within the powers of the Commission 
despite no reference to leasing practices in the Interstate Commerce Act. 

To override this decision, H. R. 3203 was introduced in the S8d Congress. The 
arguinents over the adoption of this bill were extremely heated. The 83d Con 
gres adjourned without adopting the bill. And a similar bill, S. SOS, was intro 
duced and met a like fate in the 84th Congress. 

Meanwhile, the Commission amended its regulations on a number of occasions. 
The most far-reaching was one amendment providing that trucks, which had 
completed hauling exempt agricultural commodities, would not be subject to 
the 30-day rule on the following trip or on the series of loaded movements to 
the place of origin of the trucker. At present the 30-day-period provision, as 
umended, will go into effect March 1, 1956. 

The Department supported the Commission when its trip-leasing rules were 
questioned in the courts, believing that the Commission had the power to do 
what it did, as a matter of law. The Supreme Court sustained this view. The 
wisdom of the Commission’s order or of Congress adopting legislation to over 


"96 F. Supp. 405 (N. D. Ala., Northwestern Div. (1951) ). 
imerican Trucking Associations, Inc. vy. United States, 344 U. S. 298 (1953). 
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ride the Supreme Court's decision seems peculiarly a matter for this congressiona 
inquiry. 

Finally, more broadly, you may well wish to survey whether regulation of 
interstate trucking, on grounds other than safety, is needed. Any answer, of 
course, turns on factual data which congressional committees are best suited to 
garner. At the outset, is cost of entry sufficiently low to warrant any hope for 
effective price or service competition? Beyond that, would untrammeled com- 
petition among truckers cripple Federal regulation of related forms of trans. 
portation, such as railroads or airlines? Such questions seem to demand ful! 
congressional inquiry. 

The CuarrmMan. Our next witness is the Honorable Richard F. 
Mitchell, chairman of Division 1 of the Interstate Commerce Com- 
mission, and also the Honorable Anthony F. Arpaia, chairman of 
Division 3 of the Interstate Commerce Commissoin. If you gentlemen 
will come around now. 

Mr. Mircueiy. To my left is Commissioner Arpaia, of the Inter- 
state Commerce Commission, chairman of Division 3. 

To my right here is Director Blanning, of the Motor Bureau, and 
Mr. Coyle, the chief of the Section of C omplaints. 

The Cu AIRMAN, Proceed in your own way. 

We appreciate your coming up here and helping us out. 

Mr. Mrrcne.i. We appreciate the opportunity of being present. 


STATEMENT OF RICHARD F. MITCHELL, CHAIRMAN OF DIVISION 1, 
INTERSTATE COMMERCE COMMISSION 


Mr. Mircneit. Mr. Chairman, and members of the Committee on 
Small Business of the United States Senate, my name is Richard F. 
Mitchell and at the present time I am chairman of Division 1 of the 
Interstate Commerce Commission. Iowa is my legal residence. The 
other two members of Division 1 are Commissioner Kenneth H. Tuggle 
from the State of Kentucky and Commissioner Everett Hutchinson 
from the State of Texas. 

With your permission, Mr. Chairman, I shall briefly describe the 
history of the Commission, its scope, jurisdiction, and organization, 
and later in more detail concer ning the work of Division 1. 

Railroads began their operation in the United States in the early 
1830's and, profiting from a general policy of encouragement by th: 
States, soon developed into a monopoly. Abuses occurred, such as 
discriminations, secret rebates, and many others, as so often hap- 
pens where competition is lacking. A growing conviction developed 
of a need for Federal regulatiton which culminated in the passage of 
an act on February 4, 1887, entitled, “An Act to Regulate Commerce. 
The act provided for the esti ablishment of a Commission of five mem- 
bers to which were delegated broad and effective quasi-judicial and 
legislative powers. It provided that all charges for services by car- 
riers must be just and reasonable, and that all personal or local dis- 
criminations were forbidden with penalties for violation. 

Although the act of 1887 was a tremendous step forward, the stat- 
ute failed to provide adequate enforcement powers. The orders of 
the Commission carried no authority and, if not obeyed voluntarily. 
had to be enforced by coure action. Under the judicial interpretation 
of the act the Commission was left with little regulatory power. Reg- 
ulatory authority had been shifted to the courts. 














ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 157 


The enactment of the Hepburn Act of 1906 marked the real beginning 
of effective regulation by the Commission. The act prescribed the pro- 
cedure for enforcing its orders in the courts; added the commodities 
clause prohibiting a carrier from transporting products in which 
has an Interest; required carriers to provide though routes and rates, 
with authority in the Commission to prescribe same; specifically in- 
cluded express companies, sleeping-car companies, and pipeline com 
panies; authorized the Commission to appoint examiners and agents ; 
and enlarged the membership of the Commission from 5 to 7 members. 

In 1910 the Mann-Elkins Act was enacted which gave the Commis- 
sion power to suspend and investigate rates published by the carriers. 

In 1913 the Congress passed the Valuation Act which directed the 
Commission to ascertain and report in detail the valuation of each 
piece of property owned or used by each common carrier for com- 
mon-carrier purposes. 

The next real major change in the regulation of transportation 
came with the enactment of the Transportation Act of 1920. That 
statute provided for the termination of Federal control of the rail- 
roads; changed the name of the act to “Interstate Commerce Act” 
imposed upon the Commission the duty of fixing rates which would 
give the railroads a fair return: and many other powers. The act 
also increased the membership of the Commission from 9% to 11. 

The Motor Carrier Act of 1935, now commonly referred to as part 
IT of the Interstate Commerce Act, probably produced the greatest 
expansion in the Commission’s powers and duties. The volume of 
work with which the Commission was confronted by the enactment of 
this statute is demonstrated by the fact that over 80,000 grandfather 
applications were filed. That the volume of work has continued in 
the Bureau of Motor Carriers is forcefully demontsrated by the fact 
that 2,652 applications have been filed in the past 12 months for com- 
mon-carrier certificates, contract-carrier permits, broker licenses, and 
certificates of exemption. 

The growth of the motor industry has brought about a change in the 
transportation industry, from a monopoly controlled by the railroads 
toa highly competitive business. The motor industry furnishes serv- 
ice to all parts of the country and without the trucking industry this 
Nation’s transportation needs could not possibly be served. It is a 
growing industry, one developing in all parts of the country. It 
is an industry that is bound to continue to grow because America is 
growing. The growth is not entirely along the railroad tracks: the 
truck now provides much of the transportation necessary for America 
to expand. 

To guard against abuse of the powers conferred upon the Commis 
sion, Congress provided that its actions should be based, in most in 
stances, on records made in public hearings. The law also provides 
that from the final decision of the Commission an appeal may be taken 
to the courts. 

Under section 17 (2) of the Interstate Commerce Act the Com- 
mission may, with certain exceptions, by order direct that any of its 
work, business, or functions, be assigned or referred to any division 
(consisting of not less than 3 members), an individual Commissioner, 
or a board to be composed of 3 or more eligible employees. 
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The Commission has 4 divisions of 3 Commissioners each, known as 
Divisions 1, 2, 3, and 4, to which various work, business, and functions 
is either referred or assigned. 

Division 1, the motor carrier division, administers all of the provi- 
sions of part II, except matters concerning the sale and transfer of 
certificates and a few other matters assigned to other divisions. 

Division 2 administers the provisions ‘of the act dealing with rates, 
tariffs, agreements bet ween carriers, and valuation, and handles formal 
complaints and suspension cases in which the issues relate primarily 
to the interpretation and application of tariffs. 

Division 3 handles rates, services, and safety matters. It also 
handles various matters arising under supplementary acts such as the 
Locomotive Inspection Act, Hours of Service Act, et cetera. 

Division 4, the finance division, administers the provisions of the act 
dealing with extensions and abandonments; consolidations, mergers, 
and acquisitions of control. It also approves the issuance of carrier 
securities; corporate reorganizations under the Uniform Bankruptcy 
Act; and voluntary modifications of railroad financial structures. 

The Commission has used its authority under section 17 to set up 
and assign work to three employee boards. 

The Fourth Section Board has been assigned most matters dealing 
with the long- and short-haul clause. 

The Suspension Board has been delegated initial disposition of a 
majority of petitions or requests for suspension of schedules and tariffs. 

The Motor Carrier Board has been designated to handle various pro- 
ceedings which do not involve the t taking of testimony at a public 
hearing. 

Divisions 1 and 2 are appellate divisions with respect to petitions 
for reconsideration or review of an order of employee boards. The 
entire Commission acts as an appellate body to whom division decisions 
may be appealed. 

Below the division level the work of the Commisison is performed 
by 9 bureaus and 3 offices. 

I believe it might be helpful if I describe in detail the manner in 
which Division 1 and the Bureau of Motor Carriers operates. 

The motor-carrier provision of the act now accounts for better 
than 40 percent of the total amount of work performed by the Com- 
mission. Let me first call attention to the size of the motor-carrier 
industry which we are charged with the responsibility of regulating. 
There are about 18,200 motor carriers holding authority from the Com- 
mission who engage in transportation for hire in interstate or foreign 
commerce, including those who have intrastate certificates registered 
with us. These — common and contract carriers, and they operate 
approximately 350,000 vehicles. There are 96,000 private carriers 
operating approximately 7 775,000 vehicles, and 33,000 exempt carriers 
operating approximately 250,000 vehicles. Thus as we regulate the 
contract and common carrier, there are only about one- fourth of the 
vehicles oper ated in interst ate commerce come tnder regulation. 

The Commission does have some jurisdiction over the private and 
exempt carriers in matters pertaining to safety, but as we h: ave no 
accurate knowledge of those engaged in exempt and private carriage. 
our regulation as to safety is very limited. Iam inforced by the Chief 
of the Section of Safety that we received only 111 reports last year 
from the exempt carriers on accidents which occurred throughout the 
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Nation. We received approximately 30,000 accident reports from the 
common and contract carriers. It is the common and contract carriers, 
representing only approximately one-fourth of the trucks operating 
in interstate commerce, which are regulated—and those carriers must 
compete against the others that are not regulated. 

A common or contract carrier must obtain authori itv from the Com- 
mission to operate in interstate or foreign commerce, except that if it 
does not cross a State line and has an intrastate certificate, it may 
register its intrastate certificate with the Commission. It might be 
helpful if I describe the established procedure in determining whether 
an application for operating authority should be granted or denied. 

When an application is filed it is first sent to our Section of Cer- 
tificates where it is checked. If the proper information has not been 
furnished the parties are so informed. Notice of the filing of the 
application is then served by publication in the Federal Register. 
Those opposed to the application may file protests within 30 days. 
The application is then sent to the Section of Complaints. If no pro- 
test is filed the application ordinarily is handled without oral hearing 
upon verified statements filed by the applicant. 

Hearings are set before examiners or joint boards and all parties 
are given an opportunity to present their evidence, including any 
exhibits they may desire to file. Upon the record made at the hearing 
one of our examiners in the Bureau of Motor Carriers will write a 
recommended or proposed report. The Commission considers the 
case upon the written record made at the duly authorized hearing. 
The length of time the examiner will take in writing the report varies. 
Some of our examiners do an excellent job within a short time. Un- 
fortunately, we have others who take a longer time to write a report. 
Under the Administrative Procedure Act, no Commissioner can talk 
to an examiner about a case which he has heard and which he is 
considering. 

After the recommended report is written it is served on all parties 
to the case. Thirty days are given for the purpose of affording any 
and all parties an opportunity to file exceptions setting forth their 
objections to the examiner’s or joint board’s report. If noe = eptions 
or objections are filed, the recommended report ordinarily becomes 
final and an order is entered. I call your special attention to the fact 
that approximately 60 percent of the cases we hear become final with- 
out objections or exceptions from either party. In the 12 months 
which ended October 31, 1955, 1,327 cases became final by recom- 
mended order. I think it is fair to say that these parties, or most of 
them, were satisfied. Otherwise, they would have excepted to the 
report. 

If exceptions are filed, the case is generally referred to a different 
examiner who examines the record and prepares a report setting forth 
his views upon the case. Many times the examiner who writes the 
final report will disagree with the examiner who wrote the proposed 
report. This is understandable because most of those cases involve 
simply the conclusions to be reached upon the consideration of the 
facts presented at the hearing, and honest men often disagree in regard 
to their decision upon certain facts. Again, the Commission has 
little control over the time taken by an examiner to write the final 
report, and there is little I can find the Commission can do about it 
except to report it to the Civil Service Commission. But, as a gen- 
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eral rule, I believe our examiners do an excellent job and I am glad to 
report to you, Mr. Chairman, our production has been increasing in 
recent months. 

When the final report has been written it is sent to our board of 
review in the Bureau of Motor Carriers. This board is composed of 
men who have been with the Commission for many years and who have 
demonstrated their ability and industry by their fine work. After it 
has been reviewed the board sends the report to Division 1. In the 
office of each member of Division 1 is an examiner who assists the 
Commissioner in checking these truck reports. After the Commis- 
sioner has gone over the report he then votes as to whether he approves 
or rejects it. A majority of two members of the Division is necessary 
to secure the approval of the report. The dissenter, of course, has an 
oppor tunity to express his views in writing if he so desires. 

The final report is then served upon all parties to the proceeding, 
and in the case of grants of authority 30 days are given for the ag- 
grieved party to file a petition for reconsideration. The other side has 
a right within 20 days to file a reply to the petition for reconsideration, 
or further hearing. In the event an application is denied in its en- 
tirety the applicant has 60 days in which to file a petition. 

If a petition for reconsideration is filed, the report, together with 
the petition and replies, is referred to another examiner who makes a 
study of the case and submits a memorandum to Division 1 setting 
forth his views. The examiner’s memorandum, and the petition for 
reconsideration, are first reviewed in the offices of the members of the 
Commissioners serving on Division 1. These Commissioners have a 
right to vote to reopen the case if they so desire, a majority of two 
being necessary. However, if the Division does not vote by a majority 
to reopen the case, the petition is then circulated to the entire 
Commission. 

Each member of the Commission receives a copy of the memo- 
randum prepared by the examiner who reviewed the petition on 
reconsideration, a copy of the petition and replies thereto, and a copy 
of the final report. The case is considered by each Commissioner and 
he votes as to whether or not he believes reconsideration or further 
hearing should be granted. It takes a majority to grant reconsidera- 
tion or, perhaps, a further hearing. 

I submit the procedure which I have outlined, and most of which is 
required by the act, provides an opportunity for all parties to present 
their views both as to the facts and as to the law. It does take time, 
but in my judgment it is important that all be given a fair opportunity 
to be heard and that due consideration be given to the evidence and the 
law in each case by those charged with the responsibility of deciding 
same. 

If a party is not satisfied with the decision of the Commission on 
the petition for reconsideration, he then has a right to appeal to the 
courts for review of such decision. The purpose of the court pro- 
cedure is to remove the possibility of arbitrary action by the Commis- 
sion, but again it has the effect of prolonging final determination of 
the application. While the Commission is charged with delays, the 
courts also delay the final determination. 

The records of our General Counsel’s Office show that in the year 
1954 there were only 9 cases appealed to the court involving applica- 
tion cases, and in the year 1955 there were only 5 cases appealed from 
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the decision of this Commission involving application cases. With 
the large volume the Commission decides, the number of appeals is 
indeed a very small one and vet that provision to protect the parties 
is written into the law. 
I desire to call your attention to the distribution of certificates by 
he Commission. That was one of the questions submitted to us in 
your questionnaire and we have answered it. I desire to emphasize 
the distribution of the number of class I, IT, and I1I motor carriers 
of property holding certificates or permits issued by the Commission, 
and their gross revenue. These figures were prepared by our staff 
based on data for 1954. 

In class I, 853 truckers have gross revenues of over $1 million. 
This is 4.7 percent of the total number and is 62.3 } percent of the total 
operating revenue. 

Mr. Sruuts. If I may interrupt you there, Judge, do you mean 
that those 853 truckers who have revenues of over a million dollars 
account for 62.3 percent of all class I or class I, IT, and IIT? 

Mr. Mrrenenit. Class I, II, and III. That is true of all of my 
figures through here. Perhaps I should have set that out. 

From $200,000 to $1,000,000 there are 1,747 authorized carriers, 
which is 9.6 percent of the total and 18.4 percent of the total operating 
revenue. 

Now I come to class IT and class III. For those carriers who have 
a gross revenue of over $200,000, but did not report as class I carriers 
as they had not grossed $200, 000 for 3 successive years, there are 790 
with certificates or permits, which is 4. 4 percent of the total number of 
carriers and they have 4.7 percent of the total operating revenue. 

Of those carriers between $100,000 and $200,000 there are 2,230 
consisting of 12.3 percent of the number of firms, and they have 6.5 
percent of the total operating revenue. 

Of those carriers between $50,000 to $100,000 there are 2,560 car- 
riers, which is 14.1 percent of the total carriers and they have 3.9 
percent of the total operating revenue. 

Of those carriers between $25,000 to $50,000 there are 3,580 ear- 
riers that represent 19.7 percent of the number of firms or carriers, and 
they have 2.7 percent of the total operating revenue. 

Under $25,000 there are 6,400 carriers, which is 35.2 percent of the 
number of firms engaged in the trucking business. ‘They « carry 1.4 
percent of the total operating revenue. 

Thus you will see there are 9,980 certificated carriers who have less 
than $50,000 gross revenue, and this represents 54.9 percent of the 
number of firms operating trucks under certificates in this country. 
And if you add to that percentage the 14.1 percent which represents 
the carriers between $50,000 and $100,000, you will find then that 
6 percent have gross revenues of under $100,000. 

Mr. Srurrs. And they haul about 18 percent of the revenue 
traffic ? 

Mr. Mrrcnety. That is right. 

Approximately 55 percent of the certificates now outstanding were 
granted by the Commission to small carriers throughout the Nation. 
If you add that to the 100,000, then 69 percent have been granted. 
But it must be kept in mind that a small carrier tod: ay may become a 
large carrier within a short period of time. In fact, many of our large 
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carriers operating today started by the present owner being the drive 
of the first truck, for we have no authority to limit the number of 
trucks that the operator may operate. The certificate we grant gives 
the small or large carrier the opportunity to add whatever “number of 
trucks he believes he can handle effic iently. And so a small trucker 
today can grow rapidly into a big-business man with a great fleet of 
trucks. 

[am afraid I have already taken up too much of your time. As you 
gentlemen are well aware, there is criticism of the Bureau of Motor 
Carriers of the Interstate Commerce Commission. No doubt some 
criticism is justified, but I believe the critic, as so often happens, has 
not taken into consideration the problems and the volume of work 
which confront the Bureau of Motor Carriers. The following figures 
tell the story more effectively than words: 

In the year ending October 31, 1955, there were received from han- 
dling in the Section of ¢ ‘omplaints of the Bureau of Motor Carriers, 
2.652 applications for common-carrier certificates, contract-carrier 
ponents, broker licenses, and certificates of exemption. One hundred 

‘uses were reopened, which makes a total of 2,752. That was 449 more 
th: an in the previous year, and these applications are pouring in at this 
very date at the rate of better than 225 a month. 

In the last 12 months this Commission partic ipated in 1,940 hearings 
on motor-carrier applications; 1,327 applications were decided by 
effective recommended order ; 598 cases were dismissed either through 
the applicant’s withdrawal or his failure to appear at the hearing, 
with the exception of 1 case which was dismissed on motion of protes- 
tants; and 95 others were returned to the Section of Certificates for 
further handling or dismissal. Division 1 and the Commission decided 
1,074 cases by report. Thus, the Bureau, the Division, and the Com- 
mission disposed of 3,094 cases, and at the end of the period had 
reduced the number of cases pending to 1,926. 

In addition to the application cases referred to above, the Bureau 
of Motor Carriers received 2,682 applications for temporary authority 
under section 210 (a), during the period January 1—October 31, 1955; 
900 transfer eae under section 212 (b); and many other 
matters which needed handling. 

Mr. Chairman, and members of the committee, I had the privilege 
of serving for a period of better than 10 years as a member of the 
supreme court of my home State of Iowa, and I have been here in 
Washington almost 9 years. I do not hesitate to say that I know of no 
commission or court that is confronted with the volume of work and 
which performs anywhere near the amount of work than does the 
Bureau of Motor Carriers of the Interstate Commerce Commission. 
I have been a member of Division 1 since July 1,1955. I might state to 
you that the other members of the Division, Division 1, are Commis- 
sioner Kenneth H. Tuggle from the State of Kentucky and Commis- 
sioner Everett Hutchinson from the State of Texas. 

During that period of only 4 months the Division has decided 467 
cases by Tecommended order; 544 cases by decision either of the Com- 
mission or the Division; dismissed 205 cases, mainly upon applicant 
request, and returned 40 cases to the Section of Certificates for dis- 
missal or amendment. This makes a total of 1,252 cases which, 
am glad to say, is a big improvement over what we did a year ago. 
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The work in the Bureau of Motor Carriers is progressing, and | 
believe it can be brought up to date within the next few months with 
~ present force. What do I mean by up to date¢ I would consider 

hat we were up to date if our backlog consisted of only cases which 
ial been filed within the past 6 or 8 months. ‘That does not mean all 
cases filed before that time will be decided. For one reason or 
another many cases are delayed and I know of no way to prevent that. 
For example, we now have 52 cases, some of them go back to the year 
1952, that are being held up because the fitness of the applicant truck- 
ng company is being investigated by the Commission. We also have 
many cases in which the hearings drag on, not for weeks, but for 
siaale The records are long and it takes time to hear the case and 
to write the report. I know of one case involving rights in Texas, 
perhaps Louisiana—I believe it is the Strickland case—in which 
hearings started some time around the middle of September. Only 
one side of the case was heard although the examiner stayed there 
for a period of 2 months. 

The Commission is doing all in its power to prevent delays caused 
by lawyers asking for postponements, and we have a large volume of 
that. We have passed a rule that continuance will not be granted 
unless good cause is shown. 

I am not unmindful of the fact that there have been many com- 

plaints in regard to the delays that have taken _ in the Bureau 
of Motor Carriers. Frankly, I have been critical of many of the 
long. drawn out delays. They did not seem necessary “he me. I have 
never believed, as some do, that delay adds anything to the decision 
or the report. However, I believe the Bureau of Motor Carriers is 
making good progress in reducing its backlog. We are processing 
cases faster than ever before and still maintaining the high quality 
of our reports. It is not surprising there should be criticism of the 
Bureau of Motor Carriers because every time we decide a case some 
individual loses, and that individual is dissatisfied. I practiced law 
and whenever a court beat me I thought that court was wrong. I can 
understand the feelings of those who lose their cases before the 
Commission. But I am convinced those who complain and find fault 
are in the minority. In fact, a very small number of people. 

Mr. Chairman, and gentlemen of this committee, under the Inter- 
state Commerce Commission, especially the Bureau of Motor Carriers, 
there has been built in this country a great trucking industry, serving 
all parts of the Nation with needed transportation. It is a growing 
trucking industry, one expanding as the Nation expands, furnishing 
better service at reasonable rates. While no one would claim that 
the Interstate Commerce Commission is entitled to all the credit, to 
me it seems the Commission, especially the Bureau of Motor Carriers, 
is entitled to a small part for the work it has performed. 

The CuatrmMan. Thank you, Mr. Chairman, for a fine and clear and 
helpful statement. 


STATEMENT OF ANTHONY F. ARPAIA, CHAIRMAN, DIVISION 3, 
INTERSTATE COMMERCE COMMISSION 


Does Commissioner Arpaia have a statement ? 
Mr, Arpata. I have no prepared statement, Mr. Chairman. I was 
requested by the Commission to appear here on pretty short notice in 
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substitution for Chairman Cross, and I am here to answer any ques- 
tions and be helpful to the committee if I can. 

The CHarrman. Fine. 

Mr. Srurrs. You have trucking experience, don’t you? 

Mr. Arpaia. Yes; I have. I served as general counsel for a truck- 
ing company up until about a year and a half before I came on the 
Commission, for a period of 6 years. 

Mr. Sruuts. Yes, sir. 

Mr. Arpata. I might say that I have been serving on the Commission 
since July of 1952. 

Mr. Struuts. Yes, sir. 

The Cuatrman. We will proceed with the questioning then. Dr. 
Adams. 

Dr. Apams. Commissioner, you have filed replies to our question- 
naire for the record, and has that been done formally ? 

Mr. Mircne.u. Yes, sir. 

Dr. Apams. I direct your attention then, if I may, to question No. 7. 

The Cuamman. By the way, in that connection at this time I will 
offer for the record the questions and the replies.”° 

The CHarrMan. Would you proceed ? 

Mr. Arpara. You refer to page 

Dr. Apams. It is question No.7. The question reads: 

To what extent does the Commission regard trucking as a typical public utility? 
Why? 

Mr. Mrreneu. If it is all right with you, Dr. Adams, I would 
rather have Commissioner Arpaia, who is more familiar with the 
subject, answer the question. 

Dr. Apams. I will direct my questions to you or Commissioner 
Arpaia, and you choose which questions will be answered by whom. 
Now, let me explore, if I may, with you, the concept of a natural 
monopoly. Would you say that a natural monopoly is an industry 
requiring one or a limited number of large firms in order to bring 
about the lowest level of cost for consumers and the public generally 7 

Mr. Arpaia. I would say that would be the justification for a 
monopoly. 

Dr. Apams. For a natural monopoly such as prevails in the public 
utility industry. 

Mr. Arpata. Like in the water and gas industry or similar industries. 

Dr. Apams. Would you agree that the public justification of regu- 
lation of natural monopolies i is that they exert too much power over 
prices and output in markets with many areas of inelastic demand? 
Would you say that is correct ? 

Mr. Arpaia. I would say that that is substantially true. 

Dr. Apams. Unconscionably high prices for unnecessary public 
utility services restrict consumption undesirably and result in un- 
necessarily high returns even with underutilization of plant facili- 
ties; is that still an accurate description of the so-called natural 
monopoly ¢ 

Mr. Arpata. I would say “Yes.” 

Dr. Apams. Would you say that typically a natural monopoly is 
an industry in which there are marked economies of scale; that is to 








2 See Appendix 1, p. 311, for Small Business Committee questionnaire and answers by 
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ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 165 





say as successively larger firms develop the average unit costs of 
production at an efficient rate of utilization decrease / 

Mr. Arpaia. It should. 

Dr. Apams. Would you say that the so-called public utility indus 
tries generally require a large minimum investment and much fixed 
investment with the additional result that economies of utilization 
can be obtained by allowing additional business to go to existing 
firms up to the point when least. cost utilization is achieved; is that 
an accurate description / 

Mr. Arpaia. I think that those are all conceded to be descriptions 
of the true natural monopoly. 

Dr. Apams. Would you say that the trucking industry fits that 
description? Is it a natural monopoly in the sense that there are 
any market economies of scale, if indeed any economies of scale exist 
beyond a rather small operation ? 

Mr. Arpaia. No; the trucking industry does not fit that deserip- 
tion. Congress has decided that the trucking industry is affected 
with the public interest and should be regulated not as a natural 
monopoly, but because the public in general, the public welfare, re- 
quires that these operations be subjected to some control. They do 
carry people’s goods, some of them very expensive, they should be 
lit, willing and ‘able to be entrusted with that property, and that the 
public requires published rates so that people can do business and 
cae where they stand and that the economy of this country can be 
balanced that way, but there are areas in this country that are not 
served by any other form of transportation except trucks, and that 
if you compel people, particularly small shippers, to have to make 
special contracts to get their goods transported, they might be sub- 
jected to gouging or no service at all if it were not economic. 

Dr. Apams. Now, Commissioner, let us analyze now what you mean 
by public convenience and necessity and in the public interest. Could 
you have regulation of the trucking industry to this extent; that 
the Commission would determine if an applicant is fit, willing and 
able to perform a particular service 

Mr. Arpara. Well, when you say a particular service, 1 don’t know 
what you mean exactly. Do you mean by that limiting his area, 
territory or commodity / 

Dr. Apams. Well, to serve a particular area or to haul a particular 
commodity or list of commodities. 

Mr. Arpara. Do you mean from Maine to California, for example, 
whether it is economic or not ? 

Dr. Apams. No, whether the applicant is fit to perform the service 
for which he wants to be authorized. Can you make that kind of 
determination ¢ 

Mr. Arpara. Oh, yes, I think that you have several standards of fit- 
ness. First, his financial ability to render the service which he intends 
to offer, and secondly, whether or not he is morally qualified to per- 
form a service which requires him to carry people’s property and some- 
times very expensive commodities. You don’t entrust a load of nylons 
or cigarettes, or liquor, or electronic instruments to just anybody. In 
addition to that you have public safety to contend with, and you want 
to make sure that the cargo is protected by insurance. I think that 
is very important. 
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Dr. Apams. In other words, most reasonable people would concede 
that the Commission should check into the fitness, willingness, and 
ability of a particular applicant to perform the service which he 
claims he is able to perform ¢ 

Mr. Arpara. Congress has required us to do that, and as a matter 
of fact, I want to point out in that connection that I think it was 
Senator Kefauver’s committee that had in its investigations found that 
there were some people who, whether through grandfather opera- 
tions or how, got into the trucking business who were thieves and 
knaves, and crooks, and I think there was some sort of, not a resolu- 
tion, but I recall that some statement was made right here in Congress 
that we should be very careful about the type of people who get into 
the business. 

Dr. Apams. That is quite correct. 

Now, Commissioner, as a matter of policy, can’t you separate these 
considerations of safety and the applicant’s fitness, willingness, and 
ability to perform a certain service, separate these considerations on 
one hand from economic regulation of the industry on the other in 
such matters as rates, routes, commodities, and so on ? 

Mr. Arpata. They could be separated, but whether they should be 
or not is another question. Obviously, what Congress had in mind 
when it passed the Motor Carrier Act was to prevent overcompetition 
because by duplicating overhead, by having excessive service, you are 
going to get rates so low that they won’t be able to make the necessary 
improvement in the service of the public. It wouldn’t be efficient, it 
wouldn’t be economical, and the shippers are the ones who would suffer 
as a result of that. 

Mr. Srvurs. How would they suffer, Commissioner ? 

Mr. Arpara. They would suffer because they wouldn’t be able to 
get service. For instance, you have had advances made in transpor- 

tation today. There is no industry that has developed like the truck- 
ing industry in so short a space of time. There is one point I would 
like to make here, that the shipper is the person whom we have to 
consider. The Commission is the guardian of the public interest in 
that respect. 

Now, there are many small shippers, people who have, say, a 2,000- 
pound load or 1,000-pound load or up to 5,000-pound load. There 
are small manufacturers, there are shopkeepers, or people of that 
kind. If they can’t get speedy, dependable service, then they are in 
trouble economically. 

Now, those people are not served necessarily by the small carrier. 
It requires organization and it requires personnel and it requires 
equipment to give that kind of service. Where you have routes estab- 
lished and the pickup and delivery truck goes out on regular routes, 
picks up that freight, brings it into a terminal, and there it is classified 
and distributed to over-the-road trucks, and the over-the-road trucks 
are made up to go to different points, and then you have the reverse 
process taking place. Those people are never served by the small 
carrier with 1 or 2 trucks. He couldn’t do it. That small shipper 
would be at the mercy of everybody. He couldn’t do business. 

Now, we have had advances which have taken place. There is 
mechanized handling. 

Mr. Sruurs. I am delighted you mentioned the small shippers, 
because that is one of the two chief concerns of this committee; the 
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oblem first of the small truckline operators, and secondly, the 
small shipper. 

The testimony which was received here yesterday, which you gen- 
tlemen were both good enough to sit in and hear, told of not only 
small shippers but rather sizable shippers who were, they felt, pre- 

cluded from receiving the service they wanted by Commission action.’ 

Secondly, the smallest shipper of all probably is the farmer. He 
testified here with remarkable unanimity yesterday that it is only 
the unregulated segment of the industry, the one which the Com- 
mission does not touch, that gives him the service. It backs up to 
his barn door and takes off a cow and maybe brings him back a couple 
of hundred pounds of feed. 

Those farmers have all told us that private enterprise has served 
them very well and their needs are fully met without the Commission 
action. Now, I wondered how you might reconcile your position that 
the Commission is the chief support for the small shippers with the 
statements of many millions of the very smallest shippers, the 
farmers. 

Mr. Arpata. Now, of course, you have got to consider that you take 
the overall public interest. You have got a great many stores, small 
plants, concrete-block places, set off in the outlying districts. To 
give you an example of what I mean, not too long ago, as a member 
of division 3, we had a proposal made by a trucker who was oper- 
ating in Kentucky and West Virginia. He wanted to charge, because 
of these outlying points which were hard to get to, $4 to $6 for every 
shipment that he had to make to those places. 

Now, obviously, those costs have to be balanced. A man doesn’t 
make a profit on every single shipment, but he is able to give service 
to those small shippers because that overall picture includes the case 
of the farmer. 

Mr. Sruurs. Does the Commission demand that he take a loss then, 
an out-of-pocket loss ¢ 

Mr. Arpata. We take the overall picture; the pickup and delivery 
necessarily is part of that overall cost. 

Now, ‘I have been a farmer myself. I was raised on the farm and 
I have the greatest sympathy for the farmer that anybody could have. 
Now, of course, we have to consider a great many questions in this 
situation, and I think that there is a lot of misunderstanding about it. 

Frankly, I have been in charge of motor-carrier investigations for 
about a year on the C ommission, and it was fantastic and amazing to 
me that in all of these serious accidents where people have been injured 
by these vehicles, and some committee up here has been investigating 
dope pills or whatever these drivers take to keep oper: iting, and you 
can be sure they are not the regulated truckers who are doing that, 
because the unions make sure they don’t work long hours. They 
are running these trucks over the highways in unsafe condition. We 
don’t know who they are and we are blasted from here to Halifax 
every time there is a truck accident. We are supposed to protect the 
public against those things, and they are not even registered with us. 

[ asked Mr. Blanning to bring some of those accident reports and 
show vou the fantastic ‘things that h: appen. ‘That is only one aspect 
of the thing. 

Mr. Sruurs. I think this committee at no time will question the 
operations of the Commission in the safety field. I think there is a 
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unanimity of opinion up here, as well as everywhere else, that we are 
not in favor of trucks being driven by one driver for 24 hours, or caus 
ing accidents or losing its brakes or anything else. We are just as 
concerned about it as you are, but what we do want to see, I think, is 
that there isn’t any clouding of the issue bet ween the actions that you 
take for economic reasons and the actions which you take for safety 
reasons. 

Mr. Arpata. There isa strong economic reason. Of course, I wasn’t 
on the Commission when the trip-lease rules were originally adopted, 
but I have read the reports and the decision of the Supreme Court, 
and I have considered the cases when they have come up for modi- 
fication, and frankly, there are strong economic reasons for these trip- 
lease rules. 

Now, what happens is that these fellows, many of them are ex- 
ploited—as in all walks of life, you have some people who are sound 
and responsible, and some who are not, but those people will take a 
rig and bring it up to, let’s say, in the area of New York. When they 
get there, they shop around through what are commonly called brok- 
ers, but in fact are gas stations, where they buy their gas and oil. | 
don’t know whether the man gets a commission, but he will be sent over 
to somebody to pick up a load, a full load. These truckowners are not 
interested in serving the small shipper. They get a full load to take 
some place. We have had in the record where they have wandered all 
over the United States before they ever got back to Florida or the 
South or the agricultural section where they originally started. 

If his services were so necessary to the farmer, he would want to 
make sure that he got back there pronto, but the fact is that the record 
is filled with instances where a man would go to New York and wind 
up in Denver and then come back via some other place and finally 
get back to Florida. Certainly that is not giving service to the farmer, 
and when you talk about the economics of this thing, it is a peculiar 
thing that after all, the man that hires these exempt trucks is not the 
farmer. He isa broker who wants to get an advantage over the fellow 
who uses our certificated carrier or a railroad. 

When vou go down to the market here, whether it is in Washington 
or New York or Boston or C hicago, you don't see a pile of veget tables 
and fruits and are told “This came by exempt truck, therefore it is 
cheaper.” There is no evidence in the record that any farmer got 
more for his product because it was brought by an « ‘xempt truck, but 
the damage that 1s being done to the regulated ‘industry through these 
practices is tremendous. We have had carriers who were doing i 
tremendous volume of business who don’t own a single truck, but they 
rely on this kind of service. 

Now, that is not dependable service, and they are not small car- 
riers. We have also had the reverse of that—we have had some of 
these fellows that operate these rigs that find the business and then 
go over to a certificated carrier, who is not too active, and say “Let 
me use your rights. I will give you a certain percentage or so much 
money to carry this load under your certificate.” There are tre: 
mendous abuses that take place. 

It is not an easy problem. It is a difficult problem, but I want you 
to know that the Commission isn’t approaching this thing from an 
arbitrary point of view. It is considering all these aspects of thi- 
problem; it is a serious burden that we have. 
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Dr. Apams. Commissioner, returning to more specific items, 1 now 
rect your attention to question No, 12. The question there is: 
Why and to what extent should freedom of entry into the trucking business 
e curtailed? What are the dangers, if any, of unrestricted competition ? 

In reply you say: 

Competition, however, should be fostered except in circumstances where to 

lute the available traffic would result in instability and inefficient service 

Now, has the Commission made any study’ Have you provided us 
with a single example of what the load factor is, this whole problem 
of dilution of traflie? Obviously, if you have a grocery store on one 

city block and another grocery store opens up in the same general 
vicinity, the trade of the first store will be diluted. Now, could that 
be used as an excuse to limit entry into such industries as the retail 
vrocery trade; or to limit the number of restaurants in a city or the 
number of hotels at Miami Beach 4 

Mr. Arpata. The retail-grocery business, I don’t think, is affected 
with the publhe interest. There is no reason why anybody should 
worry about a retail grocery—if it goes out of business, nobody is 
voing to be hurt. It is just like the other day somebody was saying, 
we - Peoples’ Drug Store can run its own business any way it wants 
to, but the pharmaceutics al department of Peoples’ Drug Store can’t. 
T hey have to get a license to do that business because the public needs 
protection there. 

Now, this particular question that you ask is in every case that 
comes before the Commission, if you have existing carriers who say, 
we are running with partial loads, we have no balanced movement, we 
need this traffic, and then you put another man in the field. 

| agree there should be a choice to the shipper; that he should have 

choice of carriers. There is no question about that, but, on the 
other hand, if you dilute this traffic so that you have—and we have 
carriers who have operating ratios of over 100—and then you throw 
another competitor in the field, how could you possibly expect that 
transportation to be sound 4 

Dr. Apams. Now, Commissioner, let us review the operations of : 
competitive market. If you take a completely unregulated com- 
petitive market, would you contend that there is then unlimited entry 
nto a competitive industry, that firms will just keep on flocking 

in and diluting the traffic or the trade of existing firms to an infinite 

extent’ Isn't there a stopping point there / Aren't there automatic 
factors under a. regime of effective competition that will stop entry 
when the additional entry becomes unprofitable ? 

Mr. Arpara. Assuming that every person who wants to go into the 
business is a sound thinker and exercises sound judgment, ves. As- 
suming. But there, again, you overlook one important factor and 
that is if you have a breakdown in public transportation on which 
ihe great majority of the people of this country rely, then you are 

jot jeopardizing a trucker; you are jeopardizing the public interest. 

Dr. Apams. What indication do you have of the possible or the re- 
note probability of such a breakdown? Isn't the problem, as you 
contend throughout the reply to our question, that there are too many 
truckers in the field, too m: ny people trying to get into this industry ? 
Certainly from the shipper’s point of view, it does not appear that there 
isa scarcity of competitors in this industry. 
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Mr. Arpara. Shippers do not mind excessive competition, but if you 

say what indication do we have—— 

Dr. Apams. Yes. 

Mr. Arpara. We have rate cases where we have protests against 

rates that are filed that are below cost where a man wants to just 
handle money. We have today in New England a situation where 
they filed a petition for what amounts to a minimum rate order be- 
cause we have had bankruptcies up there, because we have had people 
who are going out of business, people who can’t afford to stay in 
business. 

Dr. Apams. Isn’t that a good thing, Commissioner? Competition 
does not assure that everybody isa winner. Isn’t that good and hard 
competition / 

Mr. Areata. In the abstract, if you are talking about business 
generally and not one affec ted with the public interest. Congress 
has decided that this business is important to the public welfare. 

If we have in this country a breakdown of transportation, then 
the whole economy is going to suffer, and in time of war you need 
organization, you need a carrier system that is able to do a job and 
you can’t have that job done by people who are going out of business. 
You have to have something stable. 

Dr. Apams. Let me return to more specific things, and let us ex- 
amine how in specific instances the Commission’s control of entry 
contributes to the public interest. Would you say that a carrier 
who cannot solicit back-haul traffic will have higher unit costs in 
every case in which profitable back-haul traflic would otherwise have 
been available? Is that correct? 

Mr. Arpaia. Of course, that is correct. 

Dr. Apams. All right. Will it be more difficult in many instances 
for carriers with limited commodity authority to utilize their trucks 
as fully and as many hours a day as those with full commodity 
authority? Isthat correct ? 

Mr. Arpata. I say that that varies. It depends. Now, there are 
a lot of carriers that come in and want limited commodity authority 
because that is profitable and better for him. For instance, a man 
knows that he has two types of movements and he wants that. He 
does not want any more than that. 

Dr. Apams. I am not discussing those cases. We are now talking 
about those fellows who come to you and say “We want more author- 
ity,” and you say to them, “No, fellows, you can’t have it.” Obviously 
if a carrier does not want more authority you are not going to force 
it on him. 

Mr. Arpata. You are talking about people who want to expand 
their commodity authority ? 

Dr. Apams. That is right. 

Mr. Arpata. If vou have existing service that is serving the ship- 
pers—aunless he comes in with shippers who show they need the service. 
and the facts of that particular case are going to determine that, if 
he proves public convenience and necessity through the testimony of 
shippers, he gets it. 

Dr. Apams. Would you say that route and territorial restrictions 
which perpetuate or require circuity when direct and economical 
routes are physically available, that that can only raise the cost of 
service and lessen its value to shippers? Is that correct ? 
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Mr. Arpaia. That is a very general statement. I happen to be one 
of those who dissented in the Guy Spaulding case.*? I also dissented 
in the Bingaman case, but I respect the objectivi ity and the judgment 
of those who disa greed with me because if it changes that competitive 
picture without showing a public necessity, there is a vital and impor 
tant question which is raised there. If a man is going to be able to 
disrupt the existing pattern of service and he isn’t going to serve the 
intermediate points, which is the important consideration in all of 
these cases, there is a big question. Now, that is not my personal 
philosophy, but I state it ri a proposition. 

Dr. Apams. All right, Commissioner, I appreciate your views on 
that. You are familiar with the Bingaman case mentioned just a 
moment ago? 

Mr. Arpata. Yes. 

Dr. Anpams. And the facts of that case, and please correct me if I 
misstate them 

Mr, Arpata. May I interrupt you to say that since that case is before 
the Commission on petition, if I discuss it here I will have to disqualify 
myself from participation. 

Dr. Apams. Then I will not address that question to you. Let me 
pose a hypothetical case, if I may. You have a carrier who 20 years 
ago, 10 years ago, say, was authorized to transport goods from a point 
in Pennsylvania—let us call it Pittsburgh—to Toronto. That carrier 
was later authorized to transport commodities from Pittsburgh to 
New York. He now comes to the Commission and says, “Under my 
present authorization, when I transport goods from New York to 
Toronto, Iam required to travel by way of Pittsburgh, which requires, 
let us say, 200 or 300 extra miles, w: asted miles. Why don’t you, the 
Commission, permit me to transport my products from New York to 
Toronto directly? I will not stop at any intermediate points; I will 
not compete with existing carriers at those intermediate points. All 
| want to do is save some gas and oil and save myself these 200 miles.” 
Ilow can the public interest be adversely affected if you grant that 
carrier’s demand ? 

Mr. Arpata. Well, Iam glad you put that hypothetical case. That 
man’s original authority was to serve two points on a fan-out basis 
from one point. It was not to transport from New York to Toronto. 
Of course, if it is Toronto, we could only go to the border. However, 
there is plenty of service, let us say, between New York and Toronto. 
So you allow this man to come in, and although he wants overhead 
rights, he is going to take that traffic in full loads from New York to 
Toronto and all of these people who are effectively serving the public 
in those intermediate points, consolidating their loads and taking them 
in and taking them to Toronto are going to find a new competitor, 
whereas there may be plenty of service there. 

His original plan of service was from Pittsburgh to New York and 
from Pittsburgh to Toronto. He is now wanting to create a new 
service. 

Dr. Apams. Well, Commissioner, if I may recall to you the Commis- 
sion’s own doctrine in the so-called Dixie-Ohio case, there the only 
standard set up by the Commission was one of public convenience, one 
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of public interest. The only question asked by the Commission under 
the Dixie-Ohio doctrine was how can the public be adversely affected 
if this fellow transports goods directly between New York and 
Toronto. It was not a question of protecting existing competitors, 

Then over a number of years the Commission has changed its posi- 
tion so that today, under the Spaulding doctrine, an applicant has 
to be an effective competitor over a particular route—in this case, it 
is from New York to Toronto—to get approval of his alternate-route 
application. Now, what is the effect of that? 

Let me read to you what that noble band of dissenters, of whom 
you were one, said in the Guy Spaulding case : 

In short, it assures the large competitors that they will be granted alternate 
routes and it just as surely assures the small operator that he will not be 
granted alternate routes. I am, of course, opposed to any such test. Even 
though it may have been used since 1935. Instead of preventing a monopoly, it 
helps to establish one, and once created, it becomes an instrument for perpetua- 
tion of the monopoly. It encourages the large competitors to seek more econom- 
ical and more convenient routes, consistent with the national transportation 
policy, but in the same breath it tells the small operator that he must continue to 
operate—if he can—over his present routes no matter how wasteful or inconven- 
ient they may be. 

The present proceeding presents a glaring example of the fallacy of such 
a test. 

Now, this was the view of the dissenters. Maybe I ought to address 
this question to Commissioner Mitchell. How is the public interest 
served if you never grant an alternate-route application to a fellow 
because he is not an effec tive competitor over that route / 

Mr. Mrrenevy. I remember a case we had down near Kansas City 
involving somewhat similar facts, and if we gave to that trucking out- 
fit the right to run directly from New York to Toronto, they would 
handle truckload only, no doubt, that would be the best paying com- 
modities and these intermediate towns, how are they going to be 
served! You take away the business on the long haul from the pres- 
ent truckers. Who is going to serve the intermediate towns and the 
little fellows in those towns / 

Dr. Apams. Commissioner, do you have any studies available by the 
Bureau of Motor Carriers which indicate the amount of subsidization 
that takes place? That is, if a large carrier has authority from New 
York to Toronto, does he have to use the profits of that long haul in 
order to subsidize unprofitable operations ? 

The airlines have made the same point, you know, and there it was 
found that only approximately 4 percent of the traflic of the certifi- 
cated carriers was so-called unprofitable traffic. 

Mr. Mrrenecy. | know of no studies. 

Mr. Sruuts. If I may, Dr. Adams, break in with one point. Since 
it is the intermediate points that you are so concerned about, I wonder 
how you can explain a case which this committee has brought to your 
attention and which was filed in the record yesterday, a case from 
the State of Alabama, a small trucker with several little rigs, the 
Bee Line Express, Birmingham, Ala.—authorization, Birmingham to 
Chattanooga. It wanted to serve two towns on that route which wer 
not served ‘directly to Chattanooga and Birmingham. One, the tow. 
of Boaz, a town of 3,500; the other, the town of Albertville, a town 
of 5,000, which would be a few hundred pounds daily, at the most. 
That application was turned down. It was an intermediate point on 
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= route. Applicant wanted to serve it. The major truckers who 
gave no direct service came in and opposed it. 

The Commission, the Interstate Commerce Commission, first, 
Division tl and then the whole Commission— 

Mr. Mrreneti. Not Division 1, Division 5. 

Mr. Srurtrs. That was Division 5. I am trying to keep up to date 
on your shifts, so I transpose. It was turned down by a division of 
the Commission. A petition was put in and one of these two points 
vas approved and the other was turned down. 

Now, if we are interested in the small shipper in the small towns 
and the small trucker, here is a man operating a few rigs who wants 
to get financial stability. He was opposed by four of the largest 
trucklines who are certainly not in as great danger of financial bank 
ruptey, I would judge, as was the sole owner of Bee Line. I wonder 
how the Commission can, if it wants to give service to small points, 
turn down a man eo meets both those criteria. 

Mr. Mrrcenen. I did not have the opportunity to look up that case. 


You will remember you and I and some other gentlemen talked about 
t some months ago. 


Mr. Sruuts. Yes, sir. 

Mr. Mirenen.. And at that time I got out the docket, and it is my 
ipression—this is purely from memory—that this man was granted 

the right to serve those two small towns and that he then came in 
ind amended his application asking for the right to serve inter- 
inediate points. Is that the record? 

Mr. Stutts. As I remember it, 1 think that is true: yes, sir. 

Mr. Mrrcnert. And it was upon the question of intermediate 
points that the opposition came in? 

Mr. Sruuts. That is right, intermediate points totalling 2 popula- 
tion of 8506 and having no major industry, only small shippers and 
small stores that wanted daily pickups. 

Mr. Mrrenevy. I am not familiar with the record. I was not on 
Division 5. I know nothing about it, except we talked about it one 
ufternoon. 

Mr. Sruvrs. It came up to the full Commission just recently and it 
was reconsidered, and then the intervenors filed a motion to dismiss 
and vou have thrown that out. You denied that. 

Mr. Mrrcenei.. We granted the points. 

Mr. Struts. One of the two points. You threw out a little town 
of 3,500 from any effective transportation to its 2 major markets. 

The Cuarrman. The point there that may be clear to others, but 
is not clear to me is when he filed his application or his. petition to 
serve the intermediate points, upon consideration of that there was 
taken away from him the authority that he already had to serve these 
two towns of Albertville and Boaz. 

Mr. MircnetLn. You mean under his intrastate rights which he 
lad registered? He had registered his intrastate certificate, I assume, 
and that gave him the right to serve these towns. 

The Cuarrman. Yes. 

Mr. Srvuurs. But then when he filed for interstate, he had to give 
iway that intrastate right to travel. 

Mr. Mircene.. He would have the right to serve those towns under 
his interstate certificate; wouldn't he? 
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Mr. Opom. Yes; but that is a poultry area up there, and Chatta- 
nooga is just across the line from Boaz and Albertville, and there was 
a market in Chattanooga. The transportation problem of the ship- 
pers in Boaz and Albertville was to send their produce from there to 
Chattanooga, which is across the State line. Consequently, the State 
certificate that Beeline had for the State of Alabama would do him 
no good in transporting poultry from Boaz and Albertville to Chatta- 
nooga. They had to send their poultry some 30 miles to Gadsden and 
from there to Chattanooga. What this man wanted to do was to pro- 
vide shippers with a direct transportation system. So, consequently, 
his intrastate permit was ineffective because Boaz and Albertville 
were not included in those intermediate points. 

The Cuairman. You realize I know little about the record in that 
case. It was a Division 5 case, and, as I remember it, and the only 
time I saw it was the day Mr. Stults was over there, this applicant 
amended and asked for these intermediate points. Then when he 

came back on petition for reconsideration, he again amended and asked 
only for these two places; is that right ? 

Mr. Mrrcnent. After he had been denied. 

The CuatrmMan. Then he came back and asked to get the two places 
and on consideration of that, he was finally given one, Albertville, the 
larger of the two. If Il remember correctly, from his statement, not 
from the record, but from his statement, this left Boaz virtually with- 
out service. 

Mr. Mircnen.. Senator, I wonder if I might have the opportunity 
to review that case and file with you a report on what the record 
shows. 

The Cuatrman. The only reason I bring it up is because it was 
presented yesterday, and it seems to be a rather pointed case, and as it 
happens, it is in an area that I am familiar with.” 

Mr. Mircuetu. I would be glad to do that. I would also like to 
review the delays in that case which were, in my judgment, entirely 
too long: 

The CHarrman. As I recall, it took 414 years. 

Mr. Mircnetyi. Unless the applicant asked for time to file briefs 
and the like. 

The CuairmMan. It would be very fine of you to do that. 

Dr. Avams. If I may return now to some of these restrictions im- 
posed by the Commission and examine whether they serve the public 
interest. I will address myself to Commissioner Arpaia. Would 
you say it is correct that in addition to the restrictive effects that we 
have mentioned, operating authority restrictions can and have impeded 
growth of efficient carriers and, because traffic changes in character 
over time, many restricted carriers have elected to retire from the busi- 
ness or have been forced out because of limited opportunity to expand 
or a deteriorating traffic situation for which no remedy exists under 
highly restricted commodity authority. 

Mr. Arpara. I can’t agree with that statement. Of course, as you 
know, under gr: andfather rights these people have got certain com- 
modity and territorial grants. As experience went along, these were 
rounded out, conditions hav e, we will say, changed. 


2 For a statement by Beeline Express, see p. 92. 
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They come in and they file application so that they can round out 
that operation both ways, commoditywise and territorywise. We have 
had Mr. Coyle draw up some figures and the statement that they are 
voing out of business or withdrawing because of the failure to get 
erants I cannot agree with because we have granted him extensions of 
commodity and territory requests, applications, and also new grants 
where there wasn’t any other service and where people wanted service. 

Dr. Apams. There is no doubt about the fact that you have granted 
him applications for extension. But the question is about your denials. 
To what extent was the public interest served by the large number of 
denials¢ Have people in the trucking industry enjoyed a substantial 
opportunity to grow, given the commodity and entry restrictions set 
up by the Commission / 

Mr. Arpata. It goes back to the same basic question as to whether 
the theory is there should be unrestricted right of entry regardless 
of what it does for service or to the soundness of transport: ition, and 
then, of course, the answer would have to be, let everybody go in there 
and seramble. On the other hand, if the proof in that record shows 
that there is adequate service, there is freedom of choice on the part of 
shippers as to which carrier they want to use, if there is competition 
there, there is unused capital now, there is power to add units, obvi 
ously there has to be a denial. 

Dr. Apams. Let me change the example. Without deviating from 
the context of this discussion, take this situation in Miami Beach, Fla. 
In the year 1929 you had a limited number of hotels. Now, if a com- 
mission had been set up to regulate entry into the hotel business in 
Miami Beach, what considerations would it have set up? Would it 
consider the same factors that the ICC does today in the case of trucks: 
that is, would it look at the percentage utilization of existing hotel 
space and so on and so forth? Would you have had as rapid a growth 
of the hotel industry in that section of the country, in that particular 
place if you hada regulatory commission which could have said “Well, 
there are five hotels here ; they have plenty ofempty rooms. Anybody 
who wants to come down here can be served.” 

Mr. Arpaia. If you are comparing hotels with transportation—now, 
hotel regulations are only that they are supposed to protect the public 
against disturbance, to be run on a moral basis and so forth. The 
public interest in transportation is vital. It is serious. I don’t think 

people appreciate how necessary public transportation is to this coun- 
try. This is a big country and you have no complaints here by any- 
body that I know ‘of that says that he is not able to get transportation 
service, 

This country has grown; this country has prospered under the 
system of transportation we have. 

Mr. Srvuurs. Did you hear Mr. Tucker yesterday ? 

Mr. Arpata. I heard Mr. Tucker. I don’t know anything about 
the case. Mr. Tucker did not say there isn’t any service there; he 
said that the kind of service he wants is this particular service. I 
want to say right now—What was the name of the lawyer? 

Mr. Sruuts. Mr. Loevinger. 

Mr. Arpara, When I heard him testify, I was quite sympathetic. 

[ undertook to find out what happened to that examiner. I now 
find out he is no longer with us and was not with us very shortly 

after. Obviously, we don’t control the hearings. That examiner 
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did go too far in permitting all kinds of interventions and 45 min- 
utes of objections and things like that, but one swallow doesn’t make 
a summer. 

Mr. Sruurs. But the idea, despite the procedural matter, is the 
policy matter. Here was a company with a real need which was 
not being met. It was forced to go into private transportation. 

This committee likes to see a “large number of small independent 
businessmen and does not wish to have all of the trucking industry 
tied up and concentrated nor does it wish to have every ‘giant cor- 
poration being forced to take on its own transportation needs. 

Mr. Arpaia. I agree with that 100 percent. However, I will say 
this: The thing that struck me yesterday about his testimony was 
that if he had an immediate and urgent need for transportation of 
that type it is peculiar that that man—now, I don’t know anything 
about the case, of course—does not come under the section of the 
law which permits a temporary authority upon the showing of an 
immediate or urgent need. 

The Cuarrman. If I remember his testimony correctly—I may be 
in error—it seems to me that he testified that he did ask for that 
and they held that there was an urgent need. 

Mr. Arpata. I could not hear him very well. 

The Cuarrman. | think he testified to that effect. I am not posi- 
tive. It seems to me that the thing that he is up against, his strongest 
point as it appeared to me, was not only his desire but his need to 
get his produce to the market quickly. Therefore, he needed a single 
haul or single line, or whatever you call it, where such was not avail- 
able, and therefore he had to go into the transportation business him- 
self in order to provide that. 

Mr. Arpata. Senator, I want to make one point. There is not a 
shipper in this country who would not prefer to have single-line haul. 
However, even the 1 ‘ailroads must interchange—there is no transcon- 
tinental railroad in this country. They interchange. Obviously if 
you had that you would have chaos on the highways. You would 
have people running back and forth, but they would not be doing 
a complete job. 

Now the standard under the law is need. Whether there was need 
there or not, I cannot say. I do not know anything about that case. 
Maybe this man is entitled to a certificate. If the case comes up, 
naturally it will be decided on that basis. So far I assume that the 
case has been before a hearing examiner. I do not know. 

Dr. Apams. Commissioner, how can you say there would be chaos 
on the highways if we permitted everybody to simply respond to 
consumer demand? Would you say that any competitive industry 
is paseranrenna: a chaotic industry? 

Mr. Arpata. I do not say that, but every competitive industry does 
not use the highways of this country. If you had a vehicle that is 
running, let’s say, from Boston to W ‘ashington on one movement and 
you have another vehicle running from Providence to W ashington on 
another movement and another vehicle running from New London to 
Washington on another movement, whereas those could be consoli- 
dated in one vehicle or two, or whatever is necessary without having 
those extra vehicles on the highway, there is an unnecessary multipli- 
city of movement. Obviously you would have a breakdown if you 
had people competing for desirable traffic only. 
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Dr. Apams. In other words, you say that competition performs 
planning function at all. It takes a regulatory agency to say 
“AN right, fellows, you can interline and you ‘should inter line and so 

on in order to get maximum utilization at lowest cost ?” 

Mr. Arpata. Wouldn't you have multiplication of overhead if you 
had that situation generalized ¢ 

Mr. Sruurs. Don't you think the law of profit and loss and supply 
and demand operates in the transportation industry’ Why would it 
be profitable for a one-third loaded truck to come from Providence to 
Washington, and one-third loaded from Boston to Washington, and 
one-third from New London to Washington, as in your example? 
How could anybody either pay the rates that would be required to do 
that or how could the trucker stay in busines if he offered that? 

Mr. Arpata. They would be scrambling for the type of business that 
would give them a full load. In the meantime the small shipper 
would get nothing. That is the answer. 

The Cuatrman. I think we cannot hope to finish before lunch. 
Therefore, I suggest that the committee recess now until 2 o'clock. 

(Whereupon, at 12:30 p. m., the committee recessed until 2 p. m. of 
the same day.) 


AFTERNOON SESSION 


The Cnairman. Let the hearing come to order. 
We will resume where we left off this morning. Dr. Adams, [ think, 
was engaged in questioning. 


STATEMENT OF HON. RICHARD F. MITCHELL, CHAIRMAN OF 
DIVISION 1, INTERSTATE COMMERCE COMMISSION, ACCOMPANIED 
BY HON. ANTHONY F. ARPAIA, CHAIRMAN OF DIVISION 3; 
PAUL COYLE, CHIEF, SECTION OF COMPLAINTS; WENDELL Y. 
BLANNING, DIRECTOR, BUREAU OF MOTOR CARRIERS; E. R. 
JELSMA, DIRECTOR, BUREAU OF TRANSPORT ECONOMICS AND 
STATISTICS—Resumed 


Mr. Apams. Judge Mitchell, I refer you to your statement of this 
norning, page 6, the last paragraph. 

Commissioner MircuEetL. Of my statement / 

Mr. Apams. Of your statement this morning. 

Commissioner Mircueii. Yes, sir. 

Mr. Apams. About the middle of the paragraph you say: 

[ am informed by the Chief of the Section of Safety that we received only 
111 reports last year from the exempt carriers on accidents which occurred 
throughout the Nation. We received approximately 30,000 accident reports 
from the common and contract carriers. 

The implication there would seem to be that a large number of the 
accidents among the unregulated segment of the industry go unre- 
ported and that the safety regulations are much better enforeed in 
the regulated than the unregulated segment of the industry. Is that 
inference correct ¢ 

Commissioner MircuEe.n.. Yes, sir. 
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Mr. Apams. Now I will direct your attention, if I may, to Interstate 
Commerce Commission Ev parte MC—43, to sheet 62.2° where your hear- 
ing examiner says that there is at present no requirement of the 
Commission with respect to the reporting of accidents that demands 
segregation of reportable accidents between company-owned equip- 
ment, equipment operated on lease, and equipment operated on a trip 
lease, and there is no basis from which the Bureau could show a 
statistical coverage of the issue. Now, the total you have here in your 
statement of approximately : 30,000 accident reports by the common 
and contract carriers, a large number of those may be accidents by 
trip lease carriers / 

Commissioner Mircnett. That might be true. 

Mr. Apams. I also call your attention, if I may, to the statement 
of the United States Supreme Court in American Trucking Associa- 
tion. Inc. et al. v. The United States (344 U.S. 298 (1953), p. 305). 
The Supreme Court says in footnote No. 7: 

The conclusion that highway safety may be impaired rests admittedly on in- 
formed speculation rather than statistical studies, and road checks, conducted 
by the Bureau did not indicate any significant difference in the number of safety 
violations between leased and owned vehicles. 

Now, I might add that the Supreme Court upheld the Commission 
but, nevertheless, you have this footnote 7. Do you agree with the 
Supre me Court / 

Commissioner MirrcuetL. We have no figures or facts to prove it, 
but where we have reason to believe that there are 33,000 exempt 

carriers on the highways—and we do not. know as to the actual num- 

oe no one knows just how many exempt carriers are on the high- 
ways, but, as I understood, in that leasing case, there was an exhibit— 
1 don’t know about a Bureau exhibit, but there was an exhibit—by 
some of the carriers of leased trucks covering their leases. Now, 
they were good carriers, and I think their equipment which they 
leased was far better than which is ordinar ily leased. 

Mr. Apams. I call your attention again to the findings of your 
hearing examiner in MC-43, sheet 62: 

The claim of some of the authorized carriers which operate considerable equip- 
ment under trip lease, that such equipment is operated more safely than either 
owned equipment or that held under term lease, is balanced by well-documented 
evidence indicating just the reverse—— 

Commissioner Mrrenmety. That is true, but a great many of our 
better carriers—I know of a carrier in Denver, a fine carrier and a 
big carrier. He has a corporation which owns the right; he has a 
corporation which owns the terminals; he has a corporation that owns 
the equipment, and the owner of the rights leases from the company 
that owns the equipment, and he does a fine job, and if that was the 
only leasing problem we were confronted with we would not be so 
bothered. 

Mr. Anams. You admit, then, that your Bureau of Safety has no 
more than an educated guess or informed speculation, rather than 
statistical studies—— 

Commissioner Mrrcnetn. That is right. 

Mr. Apams (continuing). On this subject of safety ? 


23 Proposed report on further hearing in Ex parte MO-—48, Lease and Interchange of 
Ve hicles by Motor Carrier, served December 22, 1954. 
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( ‘ommissioner Mire HELL. | call your atte ‘nition, talk ing about leased 
equipment, to just a few acc ‘idents we have had lately. 

In San Francisco there was a leased truck for the May flower Co., 
household movers. That truck should never have been on the high 
way. It had no brakes, and it went down that hill because the driven 
could not hold it by putting it in gear. 

Over here in Pennsylvania or Maryland, a load of steel—a lease 
truck, the day after it was leased h: id no brakes, and it went dow 
into somebody's home and killed three or four people. 

Mr. Apams. Well, Commissioner, you will not contend that these 
isolated instances you cite have a statistical bearing ¢ 

Commissioner Mircuetnt. Oh, no. I do not contend that, not at 
all. 

Mr. Apams. Now, would you contend that similar circumstances do 
not prevail among fully regulated carriers / 

Commissioner Mrrcnenn. Unfortunate ‘ly, very ofte 

Mr. Sruurs. What did your examiner mean, then, in this Ha part 
MC—43 that was just read, when he said “Well documented evidence 
proving just the contrary’! What “well documented evidence” did 
he have for making that statement ¢ 

Commissioner MircHetu. I am not familiar with the record, but if 
he had this carrier from Denver, who was a large carrier, he, of 
course, would have the documented statements, and so would these 
others, many of them leased. 

Mr. Sruurs. You think, then, he is taking the record of just one 
company ¢ 

Commissioner MircHeti. Oh, no. 

Mr. Sruurs. Well, Commissioner, do you think he came to that 
conclusion by a figment of the imagination called “well documented 
evidence” ? 

Commissioner Mircuety. No; I do not understand it that way at 
all. 

Mr. Apams. By the way, Commissioner, are you aware of the fact 
in the same proceeding, MC—43, at sheet 64 your hearing examiner 
recommended that, and I am quoting now: 

Considering all of the evidence of record, the examiner finds that the two 
provisions of the leasing rules under consideration should not be canceled 
or modified at this time, but that the Commission should further postpone their 
effectiveness for a period of at least 2 years beyond March 1, 1955. 

Commissioner Mircueuy. Yes. sir. 

Mr. Apams. Has the Commission acted favorably on that recommen- 
dation ? 

Commissioner Mircue tL. No, we have not. I think we have issued 
an order going into effect March 1, 1955—1956. 

Mr, Apams. Will you explain the reason for rejecting the hearing 
examiner’s recommendation ? 

Commissioner Mrrcnensi. I would like to ask Director Blanning, 
who is in charge of our leasing, to answer that, if he may. 

Mr. Buannine. I do not know that I can answer why 11 Commis- 
sioners voted some way, but they decided that the advantages of 
making a study on the question of « safety were not such as to make 
a difference in the Commission’s decision, since the decision was made 
on economic grounds, not safety grounds, 
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Mr. Apams. In other words, all of this talk about safety, really, 
could perhaps be characterized as a cloak behind which to regulate 
the ele whereas your real reasons are economic reasons rather 
than safety reasons. Is that a fair statement ? 

Mr. Bianninea. I do not know what is all of this talking about 
safety—the Commission has not used safety as a basis for its recent 
decision. 

Mr. Apams. Will you agree, Commissioner Mitchell ? 

Commissioner Mrrcuey. No, I do not agree. I think safety is one 
of the very important factors as far as the leasing rules are concerned. 

Mr. Apams. Which is the basic consideration, is it safety or the econ- 
omic consideration ? 

Commissioner Mrrcne... I would go for safety. 

Mr. Apams. You say safety, then why did you not approve the 
finding of the hearing examiner on the safety question ? 

Commissioner Mrrcnen.. I cannot answer that. I know that in 
my judgment it is the main basis for the leasing rules. 

Mr. Srvurs. As the chairman of Division I, are you able to ask 
somebody to get you some more safety data on which you might more 
firmly base your belief, Commissioner ? 

Commissioner Mircuer.. I am able to ask it but unfortunately we 
do not have the manpower to do it. We have only 18 people in our 
Safety Bureau here in Washington and we are getting in these reports 
at the rate of about 2.500 a month. 

Mr. Apams. Commissioner, is it fair to assume that if you had less 
economic regulation of the trucking industry you might have more 
personnel available for safety regulation ? 

Commissioner Mircuen.. Well, I think, I personally think that 
we should shift men we have from other bureaus into safety. We 
have more people in the Insurance Section than we have in the Safety 
Section which, to me, is a ridiculous situation. 

Mr. Struts. I wonder if Commisisoner Arpaia might wish to add 
his voice on safety, vis-a-vis the economics. 

Commissioner Arpaia. I do not think you can separate the economic 
and safety features in this at all. We know from experience that a 
carrier whose economic status deteriorates necessarily has to sacri- 
tice maintenance, inspection and other safety preventatives. 

Mr. Apams. I wonder if the Commission agrees 

Commissioner ArparaA, We know from experience. We know that, 
for example every carrier—and this applies to railroads, too—for in- 
stance, during the year 1953 they had a drop in volume. 

What was the first thing they cut out? It was maintenance; main- 
tenance of ways, repair of bad-order cars and things of that kind. It 
is a nonproductive feature of their operation whic h they first sacrifice, 
and it is one that does not bring in revenues. 

Mr. Stuvts. There are two points here that I wonder might be 
applicable: 

If an owner-operator owns his own rig, might he not be more care- 
ful of it than if he were driving somebody else’s rig? That is one 
point. 

Secondly, has the Commission ‘found, if we are to use your “5a 
ing. that the trucking companies with the best profit picture have had 
the best safety record; and, conv ersely, those lines which have a poorer 
profit picture had a poor safety record ? 
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Commissioner Arpara. Generally speaking, I would say that is so. 

Mr. Steits. Would you give the committee evidence 

Commissioner Arpara. The sources that we have—we have inspec 
tors that go into the field and that is the purpose of those inspections, 
to make sure that they maintain these programs in keeping with the 
operation of safety devices and things of that kind. 

Now, if an operator is substantial enough, he has a regular system of 
nspection. He has a driver come in from over the road » ith a chart 
and if he had any trouble with his fan belt or his steering wheel or 
anything else, he makes a note on the check list. That goes to the 
foreman of the maintenance shop and that rig is immedi ately taken 
there and checked ; motors are overhauled periodically. They have 
their own staff of maintenance men and they do a good job. And it 
is to their interest to do that because every hour a rig is broken down 
or delayed or even if they have a flat tire, it costs them money and it 
deteriorates services. 

Mr. Sruuts. I have read somewhere in the past that data have been 
collected showing that owner-operated taxicabs have a lower accident 
rate than fleet-owned. That was comparative data of the sort which 
would be helpful to this committee and, I should think, to the Com- 
mission, 

Since the Commission has so often based its actions on the grounds 
of safety, I wonder if it has any real statistical information of the type 
I just used as an example? 

Commissioner ARpAIA. Well, that same practice you are talking 
about is growing in trucking, you have a treme ndous growth of these 
lease companies. Now, mind. you, these lease rules do not prohibit 
a trucker from leasing a truck for 1 or 2 hours or a day or a week, 
providing he is leasing it either from another carrier or leases it with- 
out a driver, he takes the full responsibility in that case. 

Now, these lease companies, they will furnish a unit, whether it is 
1 tractor or trailer or combination of both, at a certain rental. Now, 
that is in good shape and it is kept in good shape. Such a picture has 
grown up within the last few years—but that is not trip leasing. 

Mr. Sruurs. And it is not owner-operated, either, the owner with- 
out having a driver—— 

Commissioner Arpata. That is right. Trip leasing is leasing the 
driver and a tractor or trailer. 

[ ought to point out another thing that is very interesting. There 
are 18 States in this country that have restrictions on tr ip leasing and 
it is peculiar that of those 18 States, and I can name them for the 
record, and you have some substantial agricultural States such as— 
well, I will read them off because I have them on the list : 

Arizona, Arkansas, Colorado, Connecticut, Kentucky, Michigan, 
Minnesota, Mississippi, Montana, Nebraska, New Mexico, North 
Dakota, Oregon, Pennsylvania, Texas, Virginia, the State of Wash- 
ington, and West Virginia. 

Mr. Apams. Well, Commissioner, in these questions on trip leasing, 
our main concern is whether trip leasing ought to be banned on safety 
grounds or economic grounds. Can we say that the Commission has 
not statistically valid studies which show that trip leasing results in 
unsafe operation whereas the regulation of common carriers results 
1 safer operation, is that correct, “Mr. Commissioner / 

Commissioner Mrrcuety. That is correct, as I understand it. 
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Mr. Apams. Thank you. 

Commissioner Mircuet.. Might I read this into the record, while 
we are on safety! This is from Mr. E. G. Cox, Chief of our Sectio: 
of Safety. 

We make service of the safety regulations on private and exempt carriers as 
they are reported to us by the field staff. We have served the regulations on 
27,535 private carriers and 9,446 carriers operating under the exemption. This 
is 27.2 percent of the number of carriers estimated to be subject to these 
regulations. 

During the first 7 months of 1955, common and contract carriers were involved 
in 17,946 accidents reported to the Commission, an increase of 11 percent over 
the same period of 1954. The number of fatal accidents was 746, an increase of 
27 percent over the corresponding period 1954. The number of people killed was 
959, an increase of 25 percent over 1954. The number of nonfatal injuries was 
10,523, an increase of 12 percent. The amount of property damage was $1%,- 
443,160, an increase of 14 percent. 

Mr. Apams. Mr. Commissioner, would you say that the railroads, 
by and large, operate with more safety than trucks; that there is less 
loss of life on railroads than on trucks? 

Commissioner Mrrcnety. I so understand. 

Mr. Apams. Would you then say that perhaps the trucking indus- 
try ought to be curtailed substantially in the interest of safety and 
much of the traffic now carried by trucks be transferred to railroads / 

Commissioner Mircueti. No, I would not. I would say that I am 
convinced that the motor-truck industry is an essential part of our 
transportation. We are growing, America is growing but not along 
the railroad tracks, it is out into different parts of the country and 
we must look to the motor-truck industry to serve those new localities. 

Mr. Apams. Now, if I may direct your attention to question No. 15: 

What would be the economic impact of unrestrained competition in the 
trucking industry on the railroads? On certificated trucklines? 

Now, in your reply you indicate, 1, that there was ruinous competi- 
tion and great confusion in the motor-carrier industry in 1935; and, 
2, that if you deregulate the trucking industry today, that this would 
have a substantially adverse effect on the railroads, 

Now, exploring the first point, how would you identify “ruinous 
competition” ¢ 

Commissioner Mircueny. Well, I think ruinous competition is com- 
petition that would so affect the income as to make it an unprofitable 
operation. 

Mr. Apams. In other words, whenever competition operates in such 
a way that some firms are losing money it is ruinous competition, is 
that correct ? 

Commissioner Mircne... Well, it is ruinous to those that are losing 
money, and they are part of the transportation system. 

Mr. Apams. In other words, it is the function of regulation, then, 
to assure that all the people presently in the industry are making 
money. Is that correct? 

Commissioner MircHeityi. No, I don’t think so. If they do not doa 
proper job of operating, economically and the like, why, of course 
they are going to lose money. 

Mr. Apams. In other words, competition, fair competition is quite 
compatible with some people losing money, is that correct ? 

Commissioner Mrrcrey. That is right, yes, sir. 
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Mr. Apams. Now, what then is ruinous competition as compared 
to fair competition; when does competition become ruinous, from the 
pub lie point of view ? 

Commissioner MrrcHent.. Well, I think it becomes ruinous when 
they start cutting rates so that is going to affect income. We have 
had some rate cuttings. Take the railroads. The largest rate cutting 
war since I have been here is on now and it involves coal and in Ohio 
they cut the rates 44 cents a ton, and with many of these railroads 
the main commodity is coal and they are suffering a quite marked 
decrease in the gross revenue. 

Mr. Apams. Is it your contention, then, Mr. Commissioner, that 
whenever rates are cut the competition then becomes ruinous competi- 
tion ¢ 

Commissioner Mircue tt. No. It depends on the cut in the rates. 
If they get down below the price where it is compensatory, then | 

think it 1s. 

Mr. Apams. Well, explore with me, if we may, the background of 
the Interstate Commerce Commission Act in 1887. That was designed 
to check ruinous competition, is that correct ¢ 

Commissioner Mireneti. And discrimination. 

Mr. Apams. And discrimination. Now then, the understanding of 
Congress at that time was that competition becomes ruinous when it 
creates a monopoly; that is, when it is the kind of competition that 
destroys competition so that you have only one or a few firms left in 
the industry. Is that correct ‘ 

Commissioner Mrrcnetu. I think so. 

Mr. Apams. In other words, the trouble in 1887 was that you had 
ruinous competition among the railroads, and the danger then was 
that it would end up in monopoly. Is that correct ? 

Commissioner Mirrcne.yu. Yes, sir. 

Mr. Apams. Would you contend that the competition which existed 
in the trucking industry in 1935 was that kind of competition / 

Commissioner MircHetn. Well, [am not sure that I know just about 
it, LT was not on the Commission in 1935 and I am not familiar with 
the situation at that time. But I so understand from what I have 
read, 

Mr. Apams. Now, I assume, Mr. Commissioner, that these replies 
in the questionnaire have been approved by you: have they not 

Commissioner MrrcHe.y. Yes, sir. 

Mr. Apams. And here you approved the statement in the reply that 
“ruinous competition and great confusion” existed in the motor-carrier 
industry in 1935. 

You would not contend, though, would you, that unless trucking 
were regulated and unless the Motor Carrier Act was passed, that you 
would just have a handful of large truckers dominating the industry 

Commissioner MrrcHeit. No. 

Mr. Apams. In other words, the act was not passed to prevent 
monopoly: was it? 

Commissioner Mrrcue... I do not think so. . 

Mr. Apams. The act was passed, was it not, because there was too 
tiuch competition ? 

Commissioner MircueLn. Well, that is what I understood. 

Mr. Apams. But “too much competition” in that sense does not 
hecessarily mean ruinous competition, from the public point of view / 
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Commissioner MrrcHetn. Well, if it is fair competition. I think 
you have always got to remember that it has got to be fair competition. 

Mr. Apams. And fair competition is compatible with some people 
in the industry losing money. Is that correct ‘ 

(‘commissioner Mrrcwei.. That is right; yes, sir. 

Mr. Apams. All right. Turning now to—— 

Commissioner MircHeLi. We were told by the New England truck- 
ers when they asked the Commission to start an investigation that the 
cutting of rates was so that it was ruining the industry in New 
England. 

Mr. Apams. Did the shippers in New England file similar protests 
with you? 

Commissioner Mrrcne.y. I do not know whether the shippers did or 
not. Iam advised that some shippers joined in asking for a minimum- 
rate order. 

Mr. Apams. Would you say that was general among the shippers or 
that they were just a handful of isolated instances? 

Commissioner MrrcHe.ty. Mr. Blanning, do you know / 

Mr. Buannine. We have had several cases involving New England 

rates. In the latest one, one group of shippers loc ated in Boston 
supported the request for a minimum-rate order. 

Mr. Apams. Did any agricultural organizations ever request a 
minimum-rate order from you ? 

Mr. Biannine. Not that I know of. 

Mr. Apams. I beg your pardon ? 

Mr. Biannrnc. Not that I know of. 

Mr. Apams. In other words, here you have a large group of ship- 
pers and if they are all aware of their economic ‘self-interest they 
probably should have asked for a minimum-rate order but never did / 

Mr. Bianntnc. Well, the agricultural shippers would be involved 
only in case of rail rates and I am not familiar with that. 

Mr. Apams. And did they to your knowledge ask for minimum-rail- 
rate figure 

Mr. Brannina. I would not know. 

Mr. Apams. Would you have any information on that, Commis- 
sioner Mitchell ? 

Commissioner Mrrcnett. No, I donot have. I feel certain, though, 
that they did not ask. Iam from the agricultural West and 

Mr. Apams. That is a reasonable assumption, is it not, and I am 
directing this question now with regard to the impact of deregulation 
of the trucking industry on the railroads, would you say it is fair to 
state that the railroads expected to derive some advantage from the 
passage of the Motor Carrier Act of 1935? 

Commissioner Mrrcnett. I think so. 

Mr. Apams. In other words, the railroads supported it ? 

Commissioner Mrrcueti. Well, I so understand. I was not here, 
of course. I so understand. 

Mr. Apams. Would you say that we still have a railroad problem 
today ? 

Commissioner Mrrcnexy. I think definitely we have. 

Mr. Anams. Would you say that the position of the railroads has 
improved since 1935 # 
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Commissioner MircHetu. Yes, I would say it has improved because 
of the improvement in the economy in gener: al, that is, because we have 
prosperity today rather than- 

Mr. Apams. It was the return of prosperity, then, which is mainly 
re sponsible for the recovery of the railroads 

Commissioner Mrrcnetu. Well, I think that is an important factor 

and, of course, we had a war period when traffic was moving ver) 

‘savily and the railroads were making very large sums of money. 

“Mr. Apams. In other words, the railroads were losing money 
1935 because of the general depression in effect at the time / 

Commissioner Mircne tn. I think that is a fair statement. 

Mr. Apams. And yet today do we find that despite the Motor Car 
rier Act of 1935 the railroads seem to be having serious trouble, 
period of full employment. Is that correct ¢ 

Commissioner MircHe... Well, that is a difficult question to answer, 
for this reason: The railroads now show a marked increase in net in 
come in the year 1955 over 1954. 1954 was a very poor year in the 
transporte ition industry, which applied to the rails and to the trucks 
But in 1955, in the first 10 months of this year the rails have reported 
very large increases in net income. 

I saw a statement a few months ago issued by the New York Central 
in whieh it showed—and I am now speaking from memory and the 
ligures may not be exactly accurate, but they are close—that the net 
income had changed in the first 5 months of this year from a loss of 
approximately $6 million to a net of about some $23 million or $24 
nillion, making a difference of about $30 million in their net income, 
while their gross income, gross revenue had only increased somewhere 
around $10 million. 

Mr. Apams. Is it not the railroads’ contention that they are in dif 
‘ieulties today ? 

Commissioner MrrcHe.u. Yes. 

Mr. Apams. And that they need additional— 

Commissioner Mrrcue.ti. Well, I can give you another example 
the Pennsylvania Railroad just issued a statement, I saw in the news 
paper where they show an increase in net over 1953. Of course, 1954 
was a bad year, but their gross revenue fell off approximately $100 

:illion over 1953 in the 10 months’ period. 

Mr. Apams. In other words, the railroads are still in difficulty. 
\Vould you say that is correct ? 

(ommissioner MrrcHety. I do, yes, sir. 

Mr. Apams. And you would not say that the fond hopes of 193: 
were realized, that the mere passage of the Motor Carrier Act eal 
assure them of that protection from competition which they had 
oped for. Is that correct ? 

(ommissioner Mrrcnetv. I think that is correct. 

Mr. Apams. Directing your attention now 

Commissioner Mrrcnety. Of course, they might be worse off if we 

ad not had regulation, Doctor. 

Mr. Apams. Do vou have any evidence for that statement ? 

Commissioner Mircuetu. No, I have no evidence at all. 

Mr. Apams. Do you think the railroads perhaps would be better off 


if they were subjected to more competitive pressure rather than less 
competitive pressure ? 


Mh 
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Commissioner Mrrcenet.. Well, I have been thinking about that for 
-ome time. 

Mr. Apams. Have you arrived at any tentative conclusion, Mr. 
(‘commissioner ¢ 

Commissioner Mrrcnenn. I have not. Of course, that is what we 
are going to answer when ICC submits its report on the Cabinet Com- 
nuttee report. 

Mr. Apams. Well, we will look forward to that. 

I now direct your attention to questions 17 and 18, where we ques- 
tioned the Commission’s present policy with respect to authorizing 
new motor carrier service and the Commission’s present policy with 
respect to authorizing extension of routes and/or the hauling of addi- 
tional commodities. 

You say that there is no rule or policy in favor of or against the 
nuthorizing of new motor carrier services nor for or against new ap 
plicants. Is that correct ? 

Commissioner Mircuet.. That is right; yes, sir. 

Mr. Apams. Now, what standard does the Commission have to judge 
whether new service is needed? The facts may be different in each 
case, but what about standards in the light of which these facts are 
judged ¢ 

Commissioner Mircnetr. To me the question is whether or not there 
is proof of convenience and necessity in the record. 

Mr. Apams. What is “convenience and necessity” as you think of it? 

Commissioner MircHety. It is a showing by shipper evidence of 
need for the service, a showing as to the transportation facilities in the 
locality, the community where they are asking for the additional 
service, 

Mr. Apams. Would you say that if the shippers demand a partic u- 
lar service that you would grant the expansion of the service 

Commissioner Mircuett. Not on that, no. No, sir; I would not. 

Mr. Apams. Why not? 

Commissioner Mircuett. Because there must be a showing that 
there is first a necessity for the service; second, that there is not serv- 
ice there that can already serve the shipper. 

Mr. Apams. In other words, as long as you have one shipper oper- 
ating between points A and B and he is physically capable of han- 
dling this transportation you would not grant new saluaeiey? 

Commissioner Mrrcnetn. Oh, I would not say that. Iam in favor 
yy making available trucking service as well as rail service. 

Mr. Apams. Oh, yes, but if there is one tr ucking company operating 
between points A and B and that trucking company has, say, some 
unused capacity, you would not grant an extension of authorization, 
would you? 

Commissioner Mircne.y. If it was just a demand for general com- 
modities, and this trucking company had it and it was not any ‘Spec ial 
commodity—— 

Mr. Apams. Assuming that it was a general commodity. 

Commissioner Mrreneii. I would have to be convinced that there 
was evidence in the record of the need for the service, that the service 
there was not sufficient. 

Mr. Apams. What kind of proof of need would you require; what 
constitutes “need” in this case ? 
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Commissioner Mircne... Shipper testimony and demand for the 
service, that the service is not now available. 

Mr. Sruurs. Is the burden of proof upon the applicant! 

Commissioner Mircuexu. Yes, sir. 

Mr. Sruutrs. I wonder if we could have your view, Commissioner; 
ina case where there was just rail service and there was an application 
for truck service as an alternate form, whether you would, on the 
ground that the rail service was sufficient, deny a truck certificate ? 

Judge Barnes this morning took sharp issue with the Interstate 
Commerce Commission’s policy as enunciated in several cases where 
the shipper had the rail service and he, therefore, did not have a 
necessity for truck service—have you been asked to vote upon any 
such application ? 

Commissioner Mrrcuett. You mean just where there was rail 
service ¢ 

Mr. Srutts. Yes. 

Commissioner Mircne... I cannot answer that. I think I did vote 
on one case. 

Mr. Sruuts. In 19504 

Commissioner Mircuet.. I beg your pardon? 

Mr. Srutts. Were you on the Commission in 19502 

Commissioner Mircueii. Yes, but I was not on Division 5. 

Mr. Sruuts. Well, did not the entire Commission vote on that Keno- 
sha case which Judge Barnes 

Commissioner Mircnetit. What is that ? 

Mr. Sruirs. Kenosha Auto Transport Co., Gadsden, Ala. 

Commissioner Mrrcuetit. Oh—well, I don’t remember it. I would 
not be surprised that I have, but I also voted to grant, as [ remember 
it now, a petition for rehearing in one of these cases involvi ing that 
very question and I shall state, frankly, that I think the shipper is 
entitled not only to rail but truck service also. 

Mr. Apams. But your position is, as long as there is one trucking 
company physically capable of handling the traffic, that that is 
enough ¢ 

Commissioner Mircueny. Yes, sir. 

Mr. Apams. How do you distinguish—— 

Commissioner Mrrcneti. That does not mean I have not voted to 
grant another truckline to operate in certain cases. 

Mr. Apams. But you would be—— 

Commissioner Mrrcuetyi. If I was convinced in those cases that 
there was a need for the service. 

Mr. Apams. But you would be generally reluctant to add additional 
carriers if one carrier 

Commissioner Mrrcuein. If I was convinced that that one carrier 
was capable of giving good service to a shipper, I do not believe I 
would authorize another one. 

Mr, Apams. In other words, if you had one operator, one truck oper- 
ator over a given route, he would meet your standard of convenience 
and necessity ? ¢ 
Commissioner Mrrcneii. I wonder if I might have that question 
read, 

(The question was read.) 
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Commissioner Mircuenn. Well, I would vote for only one truck, if 
that is what you mean. 

Mr. Apams. Thank you, Mr. Commissioner. txt 

Proceeding now to question No. 16, that is the question involving 
mergers since 1935: 

Would you say that it is generally true that the larger companies 
in the trucking industry have experienced substantial growth since 
1935 whereas the little fellow is growing at a very much slower rate! 

Commissioner Mrrcnet. No, I think the little fellows are grow- 
ing and some of them very rapidly since 1935. 

Mr. Apams. Well, I am saliion about the relative rate of growth 
of the small truckers as compared to the giant companies. 

Commissioner Mrrcneti. Well, of course, I do not know what 
giants you refer to in 1935. 
~ Mr. Apams. Well, say, the 15 largest companies in the industry; 
have they grown at a faster rate than the little fellows? 

Commissioner Mrrcueti. Well, I cannot answer that question be- 
cause I do not know whether Consolidated, Interstate & Associated 
Truck Co., were in existence in 1935. 

Mr. Apams. We have heard testimony yesterday to the effect that 
the Commission was enforcing the merger provision of the law in 
such a way as to promote the growth of the giants, whereas it is 
hampering the natural growth of the smaller companies. Would you 
agree with that charge? 

Commissioner Mircue.u. I do not believe so. I think, of course, 
that the growth of these big companies must have an effect upon a 
smaller operator and especially the smaller man that is trying to go 
into business now. 

Mr. Apams. When you say, Commissioner, on page 66: 


As explained in the answer to questions 14 and 15, we do not have any break- 


down of these figures according to sizes of carriers or as to how many of these 
transactions involved competing carriers. 


In other words, you seem to give us an impression that the big 
fellow had not grown any faster than the little fellow, and yet in 
the reply to the question you stated you did not have a breakdown 
of the data by size of carrier. 

Commissioner Mircueit. Of course, we have had many big com- 
panies that since 1935 have gone into bankruptcy, some of the larger 
companies, as I understand it; Keshen Co. in Chicago was one, and 
Bridgeways and many others. . 


Mr. Apams. Well, we are talking now about the aggregate picture 
rather than isolated instances. 
Commissioner Mircuety. Well, of course, I believe that the bigger 


fellows grow faster than the little fellows, if that is what you want 
to know. ; 


Mr. Sruuits. Why? 


Commissioner Mircue.i. Well, they are more aggressive, they get 


out and get business, they have better equipment, they are better able 
to handle the business. ; 


Mr. Stuuts. They have better routes? 


Commissioner Mircwery. Well, 
ably 


Mr. Stutts. Perhaps we may expand on that a little bit. 


they have good routes, prob- 
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In your statement this morning, on page 13, you said that any small 
trucker today can grow to become a larger carrier if he can handle 
the business efficiently—this is somewhat of a liberal quote pulled 
from two different paragraphs. 

| wonder how he might do that. Let us take a man who can trans- 
port a specified number of commodities between two points, and he 
finds every time he asks for further authority that some other trucker 
has that right. ' 

Now, according to your philosophy which you have just expressed, 
it is going to be very difficult to find an area not served by the general 
commodity carrier who has broad authority, and I just wonder how 
this small man—well, as an example, let us take Mr. Hawkins we 
had yesterday, who operates from Charlottesville. How eflicient can 
he get with the restrictions on commodities you have ¢ 

Commissioner MircHe.u. Let me give you an example I know about. 

Out in my town, at Fort Dodge, Lowa, there were two men that were 
driving trucks for the larger companies, a large truck company, or 
good-sized trucking company. They bought certain rights; they 
bought it on borrowed money. Now, I have watched those fellows’ 
growth. They have got additional rights. Their growth is increas- 
ing, and they are building a very fine terminal at Fort Dodge, and I 
think they have done that in 5 or 6 years. 

Mr. Stuuts. They have got that additional right, but apparently 
there are a few areas out there where somebody had not pinned down 
either the routes or the commodities that these two boys you are talk- 
ing about have 

Commissioner Mircnetz. I think there are quite a lot of rights in 
my State, if you want to go into the peddling business, and that is a 
difficult task, but these fellows are peddling and doing a good job. 

Commissioner Arpata. May I suggest something here ? 

Mr. Sruurs. Yes, sir. 

Commissioner Arpara. There seems to be a feeling that territory 
alone is what gives a man an opportunity. The competition comes in 
service, 

Now, there are many carriers in this country that have not added to 
their rights, and they have grown, but they have grown because of 
the fact that they give shippers the kind of service which the shipper 
wants; they are dependable and they are regular, and also because of 
fortuitous events, like where factories and businesses move into their 
territory. 

_ Now, we have got to understand business in this country. We had 
first artificial dispersion due to the war effort, and we had a natural dis- 
persion, and you have had territory that was perhaps fairly sterile that 
has developed because these plants have been decentralized 

Mr. Apams. Commissioner, you are aware that you are contradicting 
Commissioner Mitchell, if I may respectfully point this out, because 
he argues that convenience and necessity would be served if you had 
a single carrier on a particular route with unused capacity; and now 
you come along and say that competition takes place on the basis of 
service, 

Now, how can you have competition on a monopoly route ? 

Commissioner Arpaia. You were asking Judge Mitchell here a hy- 
pothetica] question based on the situation that a single carrier on a par- 
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ticular route exists, and that is hardly true in any part of this country 
today because you have at least 2 or more motor carriers; but I am 
talking about the situation where you could probably have 15 or 20, 
with some of them falling by the wayside and some growing because 
they are competent, because they are in the business seriously. 

You have got others who are opportunists. They want to grab a 
truckload when they can. They are not there because they expect to 
build up a business; they are there to make some money as fast as they 
can, which is an entirely different theory. ; 

Now, I believe in giving a choice, but the circumstances of every 
particular case are different. 

Mr. Apams. Well, Commissioner, if the fly-by-night people that you 
seem to be referring to are going to drop by the wayside anyhow, what 
objection does the Commission have to letting natural competitive 
forces take care of those fellows ? 

Yommissioner Arpata. Because certain truckers are disruptive in 
their operations, because that man who is seriously trying to do a job 
finds that he is losing money and that brings up rates for the smaller 
shipper, and to give that service he has got to get more money because 
he ea the cream of the traffic, which is the desirable traffic, where 
there are full loads, with easy stuff to handle, the stuff that has density 
and the stuff that is not fragile; if he is looking for that sort of stuff 
and he takes that and he does that cheaper, perhaps, but at the same 
time it reduces the opportunity of the man who wants to build his 
business and give service to the public; it reduces his opportunity to 
give that service more cheaply. 

Mr. Apams. In other words, monopoly over some routes, according 
to you, is necessary in order to avoid unprofitable operations ? 

Commissioner Arpata. I did not say monopoly is necessary. I say 
that competition is necessary, but competition where it is equal, where 
it is fair. You do not have pure competition any place, that is an 
abstraction, because the traffic is different, the terrain is different, the 
competence is different and all that, but I did not say that monopoly 
is necessary. I said competition is necessary, but fair competition. 

Mr. Apams. What do you mean by “fair competition” ? 

Commissioner Arpata. Fair competition is the kind that is not 
destructive, disruptive, or does not drive rates below the cost or cost 
plus a profit, necessary to improve the type of service they can render 
the public, that is, the type of service the public should get. 

Mr. Apams. You feel that kind of competition cannot be achieved 
without 

Commissioner Arpata. It is obvious that we have a condition where 
you have that. In Congress you have said so; we did not say so. 
Congress has found that to be necessary and it is obvious and I will 
show you why that is true. 

Right in the eastern section of the country this Commission now 
has pending before it a general investigation of the steel rate. There 
are people that go in there and haul steel, there are people that will 
take nothing but steel, and they have driven those rates down to such 
a point nobody can make any money out of it, and you have deteriora- 
tion of service as the result. 

Commissioner Mircuet.. Of course, now, Doctor, I do not want you 
to get any wrong idea of my opinion, my position. You tied me down. 
You asked me the question that if there was sufficient transportation 











ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 191 


service there to serve the shippers that were testifying they needed 
service, I said I would not put another transportation company in 
there. 

Mr. Apams. Even if there is just one company ¢ 

Commissioner MitrcHEe.y. Even if there 1s just one company. Now, 
I say to you that in the month of October the Division—and I have 
only been on Division 1 since July 1, I emphasize that—in the month 
of October that Division decided 191 cases. I had one of my men in 
the office check it, and 108 of those were grants. I did not check as 
to. how many transportation companies there were in these various 
cases, but Iam sure there were a great many that we granted additional 
service upon the record before us, so that there may be 2 or 3 or 4 
trucking companies. 

All I am interested in is the evidence of the proof of the need. I 
believe that if you put a lot of transportation companies in a certain 
territory that we are going to destroy many of them and the public 
is not going to get the kind of service they should. 

Mr. Apams. No; but you think of the need in a physical sense, isn’t 
that right? 

Commissioner Mrrcne.u. I think of need in the testimony of the 
shippers as to what they need. 

Mr. Apams. In the physical sense or the economic sense ? 

Commissioner Mircue.u. In the physical sense. 

Mr. Apams. Allright. Now, if 1 may direct your attention to ques- 
tion No, 23—excuse me, before we proceed to that, if it is not too much 
of an imposition, Commissioner Mitchell, could you prepare for us 
a study of the merger decisions by the Commission over the last 10 
years indicating the differential impact on the growth of the large as 
compared to small carriers ¢ 

Commissioner Mircue.u. I shall ask Director Jelsma. 

Mr. Jetsma. It would take a great deal of money. 

Mr. Apams. Would you say now that the Commission has no basis 
for judging the effect of the merger decisions over the last 10 years? 

Mr. Jetsma. I do not know at this time 

Commissioner ArpatA. Doctor, what are you calling a small carrier? 

Mr. Apams. A class 2 or 3 carrier. 

Commissioner Arpatrs. I can tell you, I can furnish something off- 
hand, some figures which will show you perhaps what the situation is. 

Under section 212 on transfers, where there are less than 20 vehicles 
involved, they are graded without a hearing and we have 10 to 1 
of those, as far as the Commission is concerned, those are all small, 
10 to 1. 

Mr. Apams. I am talking about the others 

Commissioner ArpatA. You are talking about the section 5. 

Now, a large carrier can buy a large fleet or something and on 
the other hand you can have transfers between two large carriers, 
and there are any number of situations that could arise. But I will 
say this, that there have been transfers, and this is just from observa- 
tion, recently because the business has heen going on for about 25 
years and now a great many of the original owners are either sick 
or old or they die. They are desirous of selling out their business 
because they have not got a child or a son or somebody to take over, 
and there has been a great deal of pressure that way for people to 
Save their estates because they know that their business will 
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deteriorate, and we have had a great many of those instances come 
up here. 

Mr. Apams. Well, we do not pass any judgment on that, Commis- 
sioner, one way or another. We just want to know what the facts 
are. 

Mr. Opom. One question. I was interested in your statement, Com- 
missioner, I got the impression that the small trucker had his greatest 
opportunity for expansion within the limits of his trucking grant, 
that is, the present market 

Commissioner Arpata. I did not say that. I did not say that is his 
greatest opportunity. I say some have, but within the grandfather 
rights, it never changes, and they have done a tremendous job, they 
have grown within that original grant. 

Mr. Opvom. We were interested yesterday in the quote that was 
made by one of the witnesses to the effect that when merger appli- 
cations were filed by the large trucking companies that some of their 
large competitors did not file protests to those applications for merger 
with the hope that their largest competitor might get the idea and 
that they would not protest when they themselves filed merger 
applications. 

Commissioner Arpata. I did not hear that and I disagree, they 
all pretty vigorously protested, as far as I can see, the cases are vig- 
orously protested—but there might be an isolated instance I would 
not know about. Obviously there are section 5 cases that do not go 
to hearing. 

Mr. Opom. Your applications for merger are handled similarly 
to the procedure that the Commissioner pointed out in his statement 
with reference to applications for original authority? That is, if 
there is no protest or a protest filed within 30 days, it is generally 
approved ? 

Commissioner Arpata. We do not have orders in that type of case; 
we have proposed reports issued and the proposed reports have to 
become division reports; we do not have automatically recommended 
orders that become final in the absence of either a stay or exception: 
isn’t that true? 

Mr. Corte. Yes. 

Commissioner Arpara. But generally they file exceptions. 

Mr. Opom. I beg your pardon? 

Commissioner Arpata. I say they generally file exceptions. 

Mr. Onom. And if they do not, generally the merger is approved? 

Commissioner Mrrcneti. The only difference is that the order is 
made by the division while the recommended order in the motor carrier 
becomes effective without division action. 

Mr. Apams. Commissioner Mitchell, if I may direct your attention 
to question No. 23, page 76: 

What are the more important operating cost and profit comparisons by size 
of carrier? 

Would you say that on the basis of the statistics you have assembled 
that efficiency or profitability is a function of size, that is, the larger 
the carrier the more efficient and more profitable he becomes ? 

Commissioner Mrtrcnetu. Well, I think that is a pretty hard ques- 
tion to answer. I think asa general rule that is true. I do not mean 
by that that there are not many smaller carriers that are just as efficient, 
in proportion, as the larger. 
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Mr. Apams. Would you say that that generalization is supported by 
the evidence you have submitted with regard to operating ratios by 
size of carrier ? 

Commissioner Mircue.t. I think so. 

Mr. Apams. You contend, then, that operating ratios are a safe guide 
to the efficiency, relative efficiency, of large as opposed to small 
carriers ¢ 

Commissioner MrrcHetn. Well, I think it isa safe guide to the profit 
picture. Now, I know of a company that is a comparatively small 
company that has an operating ratio down in the eighties 

Mr. Apams. Commissioner, I am not inquiring into isolated in- 
stances. I want to get the general trend, the general rule. 

You would say that these operating ratios show that the larger a 
carrier, the more efficient and more profitable he tends to be ? 

Commissioner Mrrcue.u. Yes, sir. 

Mr. Apams. Do you have any 

Commissioner MircHett. Maybe I should just say “profitable” be- 
cause [am not so aware of the efficiency, but I assume it is. 

Mr. Apams. Do you have any statistics, Commissioner, on the rate 
of profit by size of carrier computed as a return on depreciated cap- 
ital—capital invested ? 

Commissioner MircHeti. Have we? 

Mr. Jersma. I do not know. 

Commissioner Mircuey. I have never heard of it and Mr. Jelsma 
says he does not know. 

Mr. Apams. You cannot tell, for example, whether the largest carrier 
gets 3 cents’ return for every dollar invested, whereas the small one 
may get 2 cents on every dollar invested. 

Commissioner Mircuett. I do not think so. 

Mr. Jersma. I do not think so. 

Mr. Apams. Well, Commissioner, is it not true you need that kind 
of a measure in order to compare the profitability of large and small 
carriers ; that is the only valid economic test ? 

Commissioner Mrrcuety. I think it would be very helpful, but we 
are limited by Government appropriations. 

Mr. Apams. In other words, you just do not know then what the 
true situation is other than that reflected by your operating ratios? 

Commissioner Mrrcnett. I think that is a correct statement. 

Mr. Apams. And if it is more significant to have the other type of 
information, that is, the percentage return on investment rather than 
the operating ratio, why did you not collect that information with the 
same appropriation rather than the operating ratio information? 

Commissioner Mrircuett. Do you know about that? 

Mr. Jetsma. No. 

Commissioner Mrrcnety. I am informed that we have no such in- 
formation but I just do not want you to forget that we get a great deal 
of these operating ratios from the carriers themselves, and that is a 
good deal easier and a cheaper way than computing return upon in- 
vested capital. 

Mr. Apams. That is quite true. Now, could you not require the car- 
riers to furnish you with their return on investment rather than oper- 
ating ratios or in addition to operating ratios ? 

Commissioner MrrcHetu. I see no reason why we could not. 
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Mr. Apams. Would it.take any more congressional appropriation to 
get that information ? 

Commissioner Mircueti. No. No; it would not. 

Mr. Apams. Is it your intention, then, to recommend to the Com- 
mission that in the future you will collect that kind of information! 

Commissioner Mircuetyi. I would be glad to recommend it. I would 
like to see the figures. I had not thought about it. I think it would be 
very interesting because I think that is the true check. 

Mr. Apams. And I think that a lot of other people would be very 
much interested in getting that. 

Commissioner Mrrcwewu. I shall ask the Commission to consider 
that and I shall vote to approve a recommendation that the carriers 
be required to furnish their return on invested capital. 

Mr. Sruurs. Of course, that gets more difficult if there are more 
and more operators who are carriers with rights and then there are 
corporations with the invested capital in the rolling stock, is that not 
true—— 

Commissioner MircHe.u. Yes. . 

Mr. Srutts. From whom the carrier leases his truck, and I wonder if 
that might not make it more difficult to get. 

Commissioner Mrrcue.ti. Well, we can get just as good information 
as we get on the operating ratio. 

Mr. Sruuts. Right. 

Commissioner MrrcHeti. We know that is not just as accurate as 
it might be, but I do not see any reason why we could not get that as 
well asthe other. I think we ought to have both. 

Mr. Apams. Well, Commissioner Mitchell, could I respectfully call 
your attention to the fact that in your reply to questiton 23 you have 
no operating ratios for classes2 and 3carriers. Is that right? 

Mr. Jersma. We have operating ratios for classes 2 and 3 carriers. 
We receive about 16,000 reports a year but we have not been able 
to analyze them for a number of years because the appropriations 
were cut off. 

Mr. Apams. In other words, then, you have no basis for a judgment, 
simply on operating ratios now, that the class 1 carriers are any 
more profitable than the classes 2 and 3 carriers. Is that correct? 

Mr. Jeusma. Only when we take them and look at them and com- 
pare—the records are available but have not been analyzed except in 
statistical studies. 

Mr. Apams. In other words, at present you have no basis for judg- 
in the comparative profitability of classes 2 and 3 carriers as compared 
with class 1 carriers. Is that correct ? 

Mr. Jetsma. Generally speaking, that is correct—statistically speak- 
ing it is not correct. 

Mr. Apams. Well, in what respect is it correct ? 

Mr. Jetsma. Generally speaking, the records are available and could 
be analyzed by specific carriers, but as to classes 2 and 3 as compared 
to class 1 they have not been analyzed. So to answer your question 
particularly, there is no comparison; but to analyze a specific class 1 
with a specific classes 2 and 3, there is a comparison. 

Mr. Apams. Well, you have no information to say that the class 1 
carriers are, on the basis of operating ratio, more profitable than 
classes 2 and 3 carriers? 
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Mr. Jecsma. That is right; and, conversely, we have no informa- 
tion 

Commissioner Mircnenn. I thought you said you had made some 
kind of a study or other 

Mr. Jetsma. There have been specific studies made but not 
generally. 

Commissioner Mircren.. Are those available? 

Mr. Jetsma. The records are available. 

Commissioner Mrrcnetn. Thank you. 

Mr. Jecsma. We have some information on a classes 2 and 3 study 
made some years ago. 

Mr. Apaats. Now, leaving the question of profitability and return- 
ing to the question of effics iency, is it correct to say that greater profit- 
ability does " underline “necessarily”—imply 
greater efficiency. Is that cor rect, Commissioner Mitchell ¢ 

Commissioner Mircueit,. Would you want to repeat that? 

Mr. Apams. Generally speaking, is it not true—well, would you 
state it is true that generally speaking greater profitability does not 
necessarily indicate greater efficiency; that if carrier A is more profit- 
able than carrier B, that fact is not necessarily an indication that 
carrier A is more efficient than carrier B? 

Commissioner Mrrcnriu. I would not think so. 

Mr. Apams. In other words, pryontebility and efficiency are not 
necessarily correlated at all times? 

Commissioner Mrrcne.t. No. You have to ascertain what commod- 
ities they are hauling. If they are hauling explosives, they would 
have a greater profitability 

Mr. Apams. In other words, you would say, Commissioner Mitchell, 
that profitability will depend on the kind of route the carrier has? 

Commissioner Mrrcnetu. Definitely. 

Mr. Apams. Or the kind of commodity he has? 

Commissioner Mircueryu. Definitely so. 

Mr. Apams: And conversely, that means that if a carrier is not 
profitable, this does not necessarily mean that he is inefficient ? 

Commissioner Mrrcneiu. No; I think that is right. 

Mr. Apams. In other words, a carrier may be unprofitable simply 
because he does not have a lucrative route? 

Commissioner Mrrcneti. Or too much competition, or the com- 
modities he is carrying are not high-rate commodities. 

Mr. Apams. In other words, even if you were to find that large 
carriers are more profitable than small carriers, this does not persuade 
you that the economic characteristics of the trucking industry are 
such that only large carriers can be efficient; is that correct ? 

Commissioner Mrrcnett. That is absolutely correct. 

Mr. Apams. Thank you. 

Mr. Sruurs. I wonder if I might not ask 1 or 2 procedural questions 
here. 

In your statement this morning, Judge Mitchell, you mentioned 
that ICC proceedings were noted in the Federal Register. I w onder 
if that is the proper place, to protect the interest of the small carrier 
who does not keep a file of the Federal Register or a lawyer in Wash- 
ington to glance over them for him. Is there any other way he can 
be notified he is about to be encroached upon in his territory? 
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Commissioner Mrrcne... We had this matter up. We have just 
changed to the Federal Register in the last 2 years. We came to the 
conclusion it was the best way to publish the notice. 

Mr. Apams. Previously, how had you handled that / : 

Commissioner Mircnetu. We required the applicant to give notice 
to the other parties. 

Mr. Apams. To whom—how would he know to whom he should give 
that notice / 

Mr. Corte. Previously, the Commission’s rules required the appli- 
cant to serve notice upon all known competitors, and we suggested 
that if he were in doubt as to the competitors, to check with our dis- 
trict offices and get lists of the competitors. 

Even with that type of procedure, a number of proceedings had to 
be reopened for further hearing because after a decision some compe- 
titor who was not notified popped up and claimed he was entitled to 
notification, and he did not get it and he did not get his day in court, 
and the proceedings were reopened for a hearing de novo; the appli- 
cant was required to bring back his witnesses, reexamine them or cross- 
examine them, and it inoal the applicant maybe a year or a year 
and a half in getting his authority. 

The Congress has provided the Federal Register for a constructive 
notice of proceedings of this type. The Commission tried the Federal 
Register as an experiment a couple of years ago. Since that time 
there has not been, to my knowledge, one proceeding reopened because 
a party claimed he was entitled to notice and did not get it. The 
smaller carriers 

Mr. Sruuts. Excuse me. Could he have reopened, once it was 
noted in the Federal Register 

Mr. Coyir. He could ask for it. Whether it would be opened or 
not, I do not know. 

Mr. Stunts. Your testimony is that no one has asked for it? 

Mr. Coytr. As I recall it, no one has asked for it. 

Mr. Struts. For reopening? 

Mr. Corte. Yes. 

Now, the reason no one has asked for it, I think, is that the carriers, 
large and small, have their organizations. Now, some of the asso- 
ciations that were mentioned previously are associations of small car- 
riers. They have their watching services and they notify their mem- 
bers of pending proceedings, and I believe that that notification in 
the Federal Register has worked out well. It has stood the pragmatic 
test. 

Mr. Srvutrs. Thank you. 

Now, at page 9 of your statement this morning, Commissioner Mit- 
chell, I notice that you say that the proceedings have been speeded 
up and you are hopeful they will be, even more. — 

My recollection is, although I could not find it in my files, that re- 
cently the Commission announced extensions of time wherein pro- 
tests might be noted or intervention might be made. Is that true, or 
is my recollection at fault? 

Commissioner Mircueti. We extended the time from 20 to 30 days 
for exceptions, and from 10 to 20 days for reply. 


Mr. Sruuts. So that was a step in the opposite direction that you 
felt was necessary 
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Commissioner ARpata. That was a step in the right direction be- 
cause When they had 20 days, the lawyer would always say, “It took 
» or 3 days in the mail, and I did not have time,” and so on, and he 
would get time if he came in with a legitimate reason for extension, 
but now we also give instructions not to grant any extension without 
vood cause, and they have that extra period of 10 days which, net, I 
think saves time. 

Mr. Struurs. Are you in a position, then, to tell your examiners not 
to grant them and survey what you think is sufliciency of cause ¢ 

Commissioner Arpata. That is not done by the examiner, that is 
done by our Bureau. 

Mr. Stutrs. And you are being very strict 

Commissioner Mircueit. It is my understanding we cannot tell a 
hearing examiner anything. He is the sole judge of the hearings and 
the record and preparation of the recommended report. That is the 
Federal Procedure Act, as I understand it. 

Mr. Sruurs. While we are talking about the examiner, they do 
follow and are subject to the Administrative Procedure Act; are they 
not ¢ 

Commissioner Arpara. Yes, sir. 

Mr. Sruuts. Do you rotate purely at random, or whatever the ex- 
pression is, your hearing examiners, or are they still assigned 2 

Commissioner ARPAIA. They are assigned. 

Mr. Corte. May I explain the system of rotation, if you care to 
know ¢ 

Mr. Sruirs. Well, let me explain a little further why I am inter- 
ested, i in addition to the fact that the Administrative Procedure Act 
provides for rotation. 

Furthermore, a counsel for a small trucker came to me and said 
that he filed an affidavit of prejudice against a hearing examiner who 
was assigned to him. Also, this lawyer’s contention was that there 
Was a provision in the Administrative Procedure Act that the Com- 
mission cannot dismiss such an affidavit but must have a hearing and 
make a decision on it. 

In this case the Commission, on the recommendation, apparently, of 
legal counsel or someone, did throw out the affidavit of prejudice and 
assign the small trucker’s application to the examiner despite his 
complaint—and obviously he had one tough time from then on. 

Mr. Corte. I think I recall the case you mentioned. In the first 
place, I would assume that this carrier has a gross revenue of $1 million 
or more a year, and if that is a small trucker, then my conception of a 
small trucker has been wrong all along. 

Mr. Struts. Well, we like. justice for the big fellows, of course. It 
is not only the smaller ones we are interested in. 

Mr. Cote. Well, you had emphasized that word “small” so hard 

that IT wanted to straighten out the record to that extent, at least. 

The examiner was duly : assigned to the case. The affidavit of preju- 
dice was filed not because the examiner may not have been assigned in 
rotation, but that the examiner had some preconceived ideas about 
the case or had favored one party as against that particular client. 

The affidavit was filed. 'The Commissioner dismissed it, and the 
counsel could have pursued the matter further, but he did not. 

Would you care to know about rotation ? 

Mr. Srours. Well, if you could tell us briefly. 
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Mr. Corte. Yes. 

We have, I should say, about 2,000 hearings to be held each year, 
with about 45 hearing examiners to conduct those hearings. We also 
get quite a bit of assistance from joint boards appointed by the States. 

The applications are sorted according to districts, the time they will 
require, and an examiner is given an itinerary for 3 weeks, or maybe a 
little more, and on that itinerary he will be assigned to hear 15 or 20 
cases in that particular district. There might be an itinerary in 
New England, another for the Middle Atlantic States, another for 
the Pacific Coast States, and so on. 

Under the theory of rotation as it was originally given to us, we 
would have to assign one examiner to each case, as it is filed in rota- 
tion, which would mean that this week an examiner would go to Bos- 
ton to hear a case, come back and write his report and when that was 
finished, go to San Francisco, write his report, and then go some other 
place. 

Now, some of those reports required the examiner a day, some a 
week, some a month, and there are other cases which are not suscep- 
tible to placing on itinerary. 

As Judge Mitchell said this morning, there was one case where the 
examiner took 2 months just to hear the applicant’s side, and he will 
have to go back in January and hear for 2 months the protestants’ side. 
That is not a criticism of the examiner; it is an important case and a 
highly contested case, in which both sides will have hundreds of wit- 
nesses. 

The system of rotation we use is that whenever we get up our 
itineraries we go over the roster of examiners and pick out those who 
are up on their cases that they heard on their last itinerary. 

Any more efficient way of doing it and hearing our cases in view of 
the number of examiners we have has not come to our attention. 

Mr. Strutts. You feel this is the best, then, rotation 

Mr. Corte. Yes. 

Mr. Sruttrs. And you do know in advance which cases are going 
to take 20 days for one side when you put an examiner on that 
itinerary ? 

Mr. Corte. Exactly. 

Mr. Stutts. Now, one other procedural matter. 

I wonder, have you issued your regulations on handling of radio- 
active materials? 

Mr. Cortz. Of what? 

Mr. Sruuts. By common carrier, radioactive materials. 

Mr. Corte. As a safety matter? I do not know whether those reg- 
ulations were issued or not. Do you recall? 

Mr. Buannina. We filed some—we are still making studies. 

Mr. Corte. Radioactive materials are being transported and there 
were some regulations governing the transportation of radioactive 
materials, but I believe the general subject is still under discussion. 

Mr. Stuurs. Well, I wondered because I have a docket here that I 
asked you folks to provide *—it seems that this man in 1946 assumed 
that there would be more radioactive material moving around the 
country from research center to research center, from hospital to hos- 





24 See appendix 8, p. 428 for radioactive information supplied by the I. C. C. 
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pital, and he applied to the Commission for authority to handle it. 
Nobody else had the authority as far as he could find out and he 
wrote the Commission to ask whether anyone else had authority to 
handle radioactive materials, and the Commission said, “We don’t 
have information on that sort of thing.” 

In 1947 the case was tried before the hearing examiner and the 
report was that the trucking company should be licensed in territorial 
limits to handle radioactive material. The hearing examiner's deci- 
sion and tentative ruling was overthrown by Division 5 on the basis 
of a bit of information entered into the record by another examiner 
who had not heard any of the witnesses, a document which was not 
made known to the applicant for over a year and a half. 

Division 5 turned the application down and said, “We are now 
very shortly going to announce our rules for handling those.” 

Now, this was back in 1947 and I wonder what “very shortly” 
means, No. 1; and, No. 2, there is also a statement in this so-called 
secret document which was put in by one examiner in a memorandum 
which said that unsavory implications may arise on the recommended 
orders. 

Now, if the regulations are not in yet, I wondered just what this 
whole picture is and what role there is for a man who is seeking a 
new bit of traffic and cannot get approval to handle it. 

Mr. Corte. Yes; but consider the atmosphere back in 1947 and 
1948. We did not know very much about radioactive materials or 
the extent to which they would be shipped back and forth. 

Our Commission had authorized some transportation of radioactive 
materials on the representation of the Atomic Energy Commission 
that the service was necessary, that it would be performed under 
safeguards prescribed by the Atomic Energy Commission, and the 
Commission upon consideration of those representations of the Atomic 
Energy Commission had granted temporary authority for the dura- 
tion of the movement, and when 

Mr. Stutrs. To whom—common carriers? 

Mr. Corie. It may have been common carriers, it may have been 
contract carriers, it may have been carriers who had never previously 
entered the field, but they were recommended by the Atomic Energy 
Commission as being fit and able under the safeguards surrounding 
them which were thrown around them by the Atomic Energy Com- 
mission, that they could perform the service safely to the public and 
to the drivers. 

As I recall the application you refer to, it was filed by a carrier 
whose experience was solely in the transportation of steel and other 
heavy commodities, and the Commission in its report said, first, “We 
will not consider any broad application such as this until we have had 
an opportunity to provide safety regulations; and secondly, that if 
there is reason to transport radioactive materials we will entertain 
applications for temporary authority to perform that service.” 

And as far as the examiner’s recommendations to Director Blan- 
ling are concerned, the examiner who heard the case issued a recom- 
mended order. 

Now, it is the practice of the Commission to consider whether those 
orders to which no exceptions are filed should be stayed by the Com- 
mission on its own motion. In this particular case the examiner was 
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asked to perpare a memorandum giving his views as to whether 
report should or should not be stayed. 

As Judge Mitchell informed you, we do not interfere with thie 
independent judgment of the examiner. The Commissioners want 
their independent judg and the examiner’s memorandum was 
his own. He recommended a stay of that order and the order was 
stayed. It was merely routine. 

Mr. Struts. Well, now, let me ask you: Have you made any regu- 
naan or is the applicant still waiting until your regulations come 
out! 


Mr. Corte. I would say that the next move is by the applicant and 
then 

Mr. Stvuurs. Mr. Coyle, in 1948 you wrote this applicant that, “We 
are still holding your application in abeyance pending the adoption 
of the safety regulations by the Commission.” 

Now, is that supposed to mean that you will adopt them or does it 
not mean that or—— 

Mr. Corte. Oh, I doubt very much whether radioactive materials 
are yet a commodity that moves freely in commerce. 

Mr. Sruurs. Well, if I could break in, a man wants to haul it and 
several shippers came in and said that they would like for him to haul 
it—now, do they know more about w hether there is a need for the 
service or does someone in the ICC know more than the transporta- 
tion experts and the man who is willing to risk his money ? 

Mr. Corie. I would think that the agency which knows most about 
it would be the Atomic Energy Commission. 

Mr. Srvurs. Which appeared before the Interstate Commerce 
Commission in 1947 and favored the application. Is that true? 

Mr. Corte. That, I don’t know. The record is so old. After all, 
my recollection goes back only so far. But I would say that if we 
did have safety regulations, and I do know we have some, but I don’t 
know whether they are complete or not—if the applicant. were to ask 
that the proceeding be reconsidered at the present time, I feel con- 
fident that it would be reconsidered. There is an invitation, at 
least, for him to come back at some future date and ask for a 
reconsideration. 

Mr. Srvuurs. We may tell the applicant now that it is all right for 
him to come back in, that you may have regulations 

Commissioner Mircuett. Would you give us the number? We'll 
have an investigation of the record made. 

Mr. Sruutrs. MC-41623, Sub-72, the Dillner Transfer Co. 

Mr. Apams. Commissioner Mitchell, may I direct your attention to 
question No. 26: 


a 











How many certificates of convenience and necessity granted by the Commis- 
sion contain route restrictions? Commodity restrictions? Other restrictions? 
How many (percentagewise) of the certificates contain general commodity au- 
thorizations? How many special commodity authorizations (1, 3 or less, 6 or 
less, etc.)? What percentage of the general commodity authorizations contain 


specified exceptions? How many of such authorizations contain 1, 2, 3, 4, 5, 6, 
ete., exceptions? 


You state in your reply then that you have no figures available as a 
basis for answering these questions. 

Is that correct ? 

Commissioner Mrtcrett. I so understand. 
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Mr. Stutrs. Excuse me, Mr. Adams, if I may just clear up this 
Dillner matter. 

I am reading from sheet No. 4 of the report and order recommended 
by Richard J. Flood, Jr., examiner. And I quote: 

The traffic manager of the Atomic Energy Commission at Oak Ridge, Tenn., 
supported the application. This organization is presently shipping radioactive 
material principally for use in the medical field. It has its own shipping con- 
tainers, but desires to have applicant’s special equipment available for use, 
particularly if such shipment should not be made by air. 

Parenthetically, there is no intervention, there is no appeal, from 
this order. It was on the Commission’s own initiative, or somebody’s 
initiative within the Commission, that the examiner was overruled 
by a vote of 2 to 1 on Division 5. Division 5’s overthrow of the 
exuminer’s ruling was sustained 6 to 5 by the Commission. 

So all the way up, there is apparently a clear cleavage whether to 
support the applicant or to deny his application. It seems to indicate 
that the outfit best equipped to know about Atomic Energy supporting 
it. I just wanted to a that clear. 

Mr. Apams. Returning to question 26, you indicate that the Com- 
mission does not know how many route restrictions or commodity 
restrictions or other restrictions it has imposed. You say there are 
no figures available. Is that correct ¢ 

Commissioner Mircuevti. I so understand. 

Mr. Apams. Now, on question 27: 

How does the frequency of each of the above restrictions vary as betweer 
different types and sizes of motor carriers? 

There again you say you have no figures on these matters. Is that 
correct ¢ 

Commissioner Arpata. I would like to answer this, because we felt 
the need for this information—and I think it was in last year’s annual 
report—we pointed this out to Congress. We got some figures from 
these business-machine companies as to how much it would cost. We 
told the Congress, and we recommended that this money be furnished 
so we could have this type of information. We seriously needed it. 

However, so to be clear in the record, we didn’t get the authority 
or the money. Senator Edwin Johnson—it must’ have been a year ago, 
or 2 years ago—pointed out how sadly in need of funds the Commis- 
sion was, to do its job. But our total appropriation was about $11 
million, whereas the Department of Defense got $14 million a year 
for public relations alone. 

Mr. Apams. What is the total appropriation of the Commission ? 

Commissioner ArparaA. About $11 million and something. 

Mr, Apams. What percent of that is spent on safety in the Com- 
mission ? 

Mr. Jetsma. I can’t tell you now. 

Commissioner Mircuen. I can tell you approximately. We have 

18 people in our office here in Washington, and we have 26—21—in 
the field, and the Congress last year appropriated money so we are 
increasing that 25 more. It will give us 45 safety inspectors for the 
country. 

Mr. Apams. How much will that come to approximately, in terms 
of the budget for the Safety Division ¢ 

Mr. Jensma. I am afraid an approximation would be only a guess. 
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Mr. Apams. Less than $100,000 Would that be a reasonable 
assumption ¢ 

Commissioner MrrcHe.t. We can furnish you that, Doctor. 

Mr. Apams. Would it be approximately $350,000 ? 

Commissioner MircHEeLy. Somewhere in there. 

Mr. Avams. $350,000 of the approximately $11 million is spent 
on safety. 

Commissioner Arpata. That is motor-carrier safety. 

Of course, we have jurisdiction of railroad safety, inspections, hours 
of service, and things of that kind. That is a separate allocation. 

Mr. Apams. I see. 

Now, continuing with question No. 29: 

Do the Commission’s commodity restrictions result in empty or partial-load 
return trips? Quantitively, what is the extent of empty or partial-load return 
trips? What is the impact on the carriers affected? 

Now, in response to that question, Commissioner Mitchell, you 
report that you have no figures on these matters. Is that right? 

Commissioner MircHe.u. Yes, sir. 

Mr. Apams. Would you say that because of the Commission’s com- 
modity restrictions, and the return-haul restrictions, that trip leasing 
has increased in popularity ¢ 

Commissioner Mrrcne.tt. Commissioner Arpaia will answer that. 

Commissioner Arpara. Of course, you know that every carrier’s 
objective is to balance his load in both directions. Obviously, that is a 
thing that varies with business and with seasons and other conditions. 
There is no such thing as regular tonnage that moves in one direction, 
or regular tonnage that moves in the other direction. There are peaks 
and valleys in every business, including the trucking business. 

Mr. Apams. And trip leasing is designed partially to correct that 
situation. 

That is, if a man hauls a truckload from New York to Baltimore, 
say, and he is there with an empty truck, he wants to get back home 
rather than deadhead back to his base. Is that correct ? 

Commissioner Arpata. If he is a certificated carrier, what happens 
is he holds the vehicle there or deadheads it home, or he will rent it to 
another authorized carrier, which is perfectly legal. He can switch it 
back and forth as much as he wants to. 

Mr. Apams. But if he wants to deadhead it home, that raises the cost 
of transportation. Is that right ? 

Commissioner Arpata. That is right. 

Mr. Apams. And therefore trip leasing is necessary in order to keep 
the cost of transporting down? 

Commissioner ArpalA. From his point of view. 

But as Mr. Triggs, or somebody yesterday, said, if they didn’t have 
trip leasing, then they couldn’t use the exempt hauler ; they would have 
to use the common carrier. He also pointed out that the common car- 
riers carry a substantial amount of agricultural commodities. 

These certified carriers can lease all the equipment they want, as I 
pointed out, for a day or 2 days or 5 days, and ions ‘an leave it. That 
is the advantage of this kind of lease. It is like this U-haul-it business. 
You leave the vehicle wherever you want to, and it works out so that it 
makes for flexibility. 

Mr. Apams. Would you say there would be more flexibility if in- 
stead of renting his equipment for the return trip, a trucker could 
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simply haul anything he wanted back to his home basef Wouldn't 
that be even more flexible ? 

Commissioner Arpara. Oh, sure. 

Mr. Apams. That is the only point at issue. 

Commissioner Arpata, It 1s flexible, but it might affect transpor- 
tation. If you assume that, you could have flexibility. Anybody 
could go anyplace any time. 

Mr. Apams. And the reason you object to unregulated entry at any 
time is because Congress has spoken on that subject. 

Commissioner Arpaia. We are sworn to uphold the laws as written. 

Mr. Apams. What about the agricultural exemption, Mr. Arpaia ¢ 
Hasn’t Congress made it clear over and over again what the intent of 
Congress is with regard to the agricultural exemption? And hasn’t 
the Commission by its actions shown, shall we say, a lack of concern 
for the intent of Congress in that particular area / 

Commissioner Arpara. I don’t think it is unusual to have the lan- 
guage of a statute interpreted by a court or construed by a court. 
Of course, this all happened before I ever got here, but there is a ques- 
tion, and a serious question in a great many people’s minds, as to what 
is manufactured and what the intent of Congress was. Was it to move 
the goods from the farmer’s locus to the market, or was it to take some- 
thing that went from a processing plant to a factory or some place 
like that 

That is not because they wanted to create any problems. They are 
entitled to know. I heard this man testify—I can’t think of his name— 
about redried tobacco. It is very strange that I have been told that 
after that decision all these producers and shippers of redried tobacco 
came in and are trying to get that report back on a manufactured basis. 
That is, bring it under regulation. Why? 

Mr. Sruuts. Why is that strange? Merely because they want to 
be protected. 

Commissioner Arpata. No. It seems to me obviously there must be 
some difference of opinion. 

Mr. Sruurs. I would say that is not obvious. It would seem to me 
if I had a certificate that said I might transport redried tobacco, I 
would like to protect it. So I might come in and ask Congress to 
pass a law. 

Commissioner Arpatra. I am talking about producers of redried 
tobacco, not carriers. I understand the producers came up here—— 

Mr. Srunrs. Mr. Yeary said he refused to join the other carriers 
who had certificated right to carry redried tobacco. 

Commissioner Arpaia. As I said, there is this question. Obviously, 
you were going to have an interpretation by the Supreme Court on 
this whole subject. Then the thing will be a dead issue. They will 
know exactly what is the purpose. Congress has not changed that law. 

Mr. Apams. You would say that it is just accidental that in almost 
every case where the agricultural exemption has been interpreted in 
the courts, the Commission‘has been reversed ? 

_Commissioner Arpata. I don’t know—as I say, that is before my 
time. But I am pretty sure there is an honest endeavor on the part of 
the Commission to know where to draw the line. For instance, a can 
of Campbell’s soup could be considered an agricultural commodity, 
if you want to go that far. Where do you draw the line? 
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Mr. Apams. The Commission is not prepared, then, to accept the 
Department of Agriculture’s views on the agricultural exemption / 

Commissioner Arpata. The Department of Agriculture has its duty 
and we have ours. We.are sworn to uphold this law as we see it. 
As I say, we would like to have the guidance of the courts on this 
thing. As I say, I am talking ex post facto. 

Commissioner Mrrcnexy. I would like to correct the statement you 
made this morning. You said the Commission had refused to follow 
the decision in the Kroblin case in which the Supreme Court refused 
to grant certiorari. That is true. I also want the record to show I 
dissented in this case, and wrote a dissenting opinion. 

Mr. Srutts. I wonder if at this point we could put the decision of 
the Court in the record, since it was a landmark. 

ae Cuairman. That will be done. It will be entered in the 
record.”® 

Mr. Sruurs. You will say that the Interstate Commerce Commis- 
sion in the past has asked Congress to get rid of the agricultural 
exemption. Is that correct? 

Commissioner Mircueiu. I don’t think that is correct. I would 
like to state my views on the agricultural exemption. First, let me 

say, Mr. Chairman, that I come from Iowa. Until I moved down 
here 9 years ago I lived in the town of Fort Dodge, Iowa, in the same 
lot all my life. I was educated there, I practiced law there. My 
clients were the farmers. They are the little farmers we are talking 
about. That is our community. Corn is our big product. 

I like to refer to myself as a farmer, as I do operate farmland. I 
belong to co-ops. I know all about how this product is planted and 
hauled out in our country. And I say to you that I think the farmers 
ought to have the exemption, but it ought to be limited from the time 
the commodity leaves the farm until it reaches the mar ket, wherever 
that market may be. After that, what benefit to the farmer? 

I sell corn. How doI sell it? I sell it on the market through my 
co-op. He pays me the price on the Chicago basis, less railroad rates 
to Badger, Iowa, where our elevator is. I cannot see where the 
farmer benefits after he sells his products at his market place. 

These exempt carriers are organized individuals engaged in this 
business. How do we keep track of them? How do we know how 
many there are? There are no such figures. The farmer’s hoy down 
here has it tough. We know, with this heavy equipment we farmers 
have, we don’t have to work as many days. So he hauls farm products 
from the farm to the market where they are sold. 

I don’t see where the farmer gets any benefit after he sells his 
products at the market. 

But when the commodity reaches Chicago or some other market in a 
truck owned by an exempt hauler, not a ‘far mer, he leases his equip- 
ment and he carries back commodities that the common carrier has 
a right to carry, and that is where common-carrier transportation is 
affected. . 

I have been here 9 years, almost 9, and in that period of time no 
farmer—and I know thousands of them in my State—has ever com- 
plained to me about rates. But hundreds of them, and co-ops’ man- 


* See appendix 3, p. 377. 
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agers have called me long distance, have written me, and urged me to 
secure boxcars to move the grain, get cars for them so they could 
move their products. 

Mr. Apams. In other words, Commissioner, your views would not 
be represented by the Farm Bureau, the National Council of Farmer 
Co-ops, the Grange, and the Farmers Union ? 

Commissioner Mrrcuett. I realize that, but I am a farmer. And 
I say to you frankly—well, maybe I had better not say it. 

I belonged to the Farm Bureau for many years. I just wanted my 
views to be in the record so there would be no misunderstanding 
ubout it. 

Mr. Apams. Time is limited, and we have to conclude. 

Would it be fair in summary to say that from question 31 onward, 
where the committee addressed certain questions of fact to you, that 
the Commission found itself unable to provide statistics on the basis 
of which those questions could be answered? That is, in many cases 
you did not have the statistics available. Is that correct? 

Commissioner Mircneit. I think that is substantially correct, 
Doctor. 

Mr. Apams. Now, Commissioner Mitchell, doesn’t it indicate that 
your regulation of this industry is largely based on what might be 
called informed speculation, rather than on concrete statistical 
evidence ¢ 

Commissioner Mrrcweiy. Well, I don’t think that is quite correct. 
I think we try these cases on the record made in the specific case that 
comes up. 

Mr. Apams. But in the aggregate, you have no impression, or a 
very poor impression, of what the effect of your decisions has been. 
That is, you have no way of measuring because you don’t have the 
statistics available ? 

Commissioner Mrrcnett. I think that is correct. 

Mr. Apams. In other words, here we have the picture of regulation 
of a substantial industry in the United States which is not based on 
as much detail and information as should be available. , 

Commissioner Mircnet. I think that is right, Doctor; and I also 
want to say I think if anyone would make a study of the trucking 
industry throughout our country, they must come to the conclusion 
that we have a “pretty fine trucking industry and trucking companies 
throughout the Nation are doing a fine job. 

Mr. Apams. Commissioner, I don’t think anyone would dispute that. 
The only question is whether the industry perfor mance would be im- 
proved any further. That is a valid question ? 

Commissioner MitcHetyL. That is a good question. I think it can. 

Mr. Apams. Thank you, Commissioner Mitchell. 

Commissioner MrrcHeti. Thank you, Doctor. 

Mr. Sruurs. I want 

Mr. Apams. Commissioner Arpaia, I want to call to your attention 
some findings and recommendations of the Board of Investigation and 
Research, which did perhaps the most comprehensive study of the 
trucking ‘industry available to date. Will you agree that is a fair 
characterization of that report ? 

Commissioner Arpata. I think so, at that time. 
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Mr. Apams. That is entitled “Federal Regulatory Restrictions 
Upon Motor and Water Carriers,” House Document 637, 78th Con- 
gress, 2d session, 1944. 

I want to file for the record and for your attention the legislative 
and administrative recommendations made by that board. I think 
they are significant in that they recommend substantial relaxation of 
commodity restrictions, route restrictions, and so on, assuming that 
entry regulations are preserved. 

1. Special commodity restrictions should be limited to carriers whose service 
is of such specialized nature as to be unsuited to the transortation of general com- 
modities, but such restrictions should not prevent the carrier from using its 
equipment for transportation of such commodities as are necessary to provide 
adequate and economical loads, outbound and inbound ; 

2. Route restrictions which require unnecessary circuitous movement over 
specified highways or through gateway points or unnecessary movement through 
congested areas should be eliminated from all certifications and permits; 

3. Authorizations which prevent common and contract carriers from render- 
ing service to and from all points within their authorized territories and points 
through which their vehicles pass in serving presently authorized territories 
should be abolished ; and 

4. Restrictions upon the type of service rendered should be limited to those 
necessary to confine carriers to common or contract carriage, except where rendi- 
tion of both types is consistent with the public interest. 

Commissioner Mircue.ut, Thank you very much. [I'll try to get a 
copy of that. 

The Cuatrman. Mr. Odom has a question or two. 

Mr. Opom. We had received some testimony yesterday on this ques- 
tion of burden of proof by applicants before the Commission. We 
recognize that when any carrier files an application before the Inter- 
state Commerce Commission that because it is his application, and he 
is to prove it, he must carry the burden of proof. Is that correct? 

Commissioner MircHe.u. Yes. 

Mr. Opom. I think yesterday a young man came before the commit- 
tee, Mr. Hawkins, and raised the point that there were four separate 
hearings on an application he had filed—at least, his father had filed— 
for certain-routes under the “grandfather” clause. 

Commissioner Mircnet. I heard him testify. 

Mr. Opom. He told the committee that on each proceeding, he had 
the burden of proof. Are you informed enough on that case to tell 
the committee whether that was a fair statement ¢ 

Commissioner Mircneu. I regret I am not. I would be glad to 
look it up and inform the committee. I never heard of the case until 
I heard him talk about it yesterday. 

Mr. Opom. In any case similar to that, would the applicant in each 
of these hearings have the burden of proof? 

Commissioner Mirren. I don’t know—were they reopened hear- 
ings or what ? 

Mr. Ovom. I gathered they were. 

Commisisoner Mrrcvetu. So the burden of proof wouldn’t shift if 
the were reopened. 

Mr. Ovom. Once it is reopened, then the applicant still has the bur- 
den of proof, is that correct? Notwithstanding some prior action on 
behalf of the Interstate Commerce Commission? 

Commissioner Mircuenz. I don’t think the burden would shift. Of 
course, he gets the benefit of the record made up to date of the other 
hearings. 
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Mr. Opom. In other words, the other hearings—the evidence in other 
hearings is admitted in present hearings ¢ 

Commissioner Mircnew.. It is my judgment that it is one record. 
If it is 1 application, and it just simply had 4 hearings, it would still 
be 1 case and 1 record. 

Mr. Opvom. On the question of whether a particular case would be 
reopened, is there a particular hearing on that application’ Or is the 
decision whether this case will be reopened made on the application 
for reopening that case? In other words, is it made from the exam. 
nation of a petition that this particular case be reopened ‘ 

Commissioner Mirren. It is made upon the application, if the ap- 
plicant asks to have it reopened on his application, or if it comes up 
on a petition for reconsideration, the Commission can grant recon- 
sideration or reopen the record for a hearing. 

Mr. Opvom. This decision by the Commission, in the case of a 
protestant, not the applicant, but another party who files an appli- 
cation that this case be reopened, that decision whether it will be 
reopened will not be made at a hearing; it will be made by an exami- 
nation of the application as filed. 

Commissioner Mircneti. Of course, it could be reopened without 
the report being prepared. But generally the report is prepared and 
it generally comes up on reopening of the petition for reconsideration, 
which goes first to the Division and then to the Commission. But it 
can be reopened on the application of the applicant. 

Mr. Opom. I realize that, Judge, but I had reference to cases where 
another party, a competitor of the applicant, might petition the Inter- 
state Commerce Commission for a particular case to be reopened. 

In the event he files a petition that this case be reopened, is that peti- 
tion, is the decision on that petition, made from an examination of the 
petition or made at a hearing where the petitioner would have the 
burden of proof? 

Commissioner MrrcHe.y. I am going to have Mr. Coyle answer that. 

Mr. Corte. First, to answer the first part of your question, when a 
case is reopened for a further hearing, is there a burden on the 
applicant ? 

In the event there has been a hearing and a decision and a protestant 
asks that the case be reopened for further hearing, and it is reopened 
for further hearing, the burden of proof does not shift. The burden 
of proof is always on the applicant. 

Mr. Opom. Yes, sir. I understand. 

Mr. Corie. But at the further hearing, when it is called, the ap- 
plicant has the privilege of going forward. If he is satisfied with 
the record that he has made at the previous hearing, he can just indi- 
cate he has no evidence to offer at this hearing. Then the burden of 
proceeding—going forward with the evidence—would shift to the 
protestant. 

After the protestant’s evidence is in, then the applicant would have 
un opportunity to rebut whatever evidence a protestant might put in. 

Now, on the question of whether there is a hearing before a pro- 
ceeding is reopened for a hearing, the answer is “No.” That question 
is handled on the pleadings. In the event there has been a decision, 
and an applicant or a protestant feels that there should be a further 
hearing on the ground of newly discovered evidence, or some other 
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reason, or that the situation may have changed, the person who desires 
a further hearing files a petition. 

Opposing parties may file replies. The question whether there 
should be a further hearing or not is determined upon the pleadings 
only without the taking of oral testimony. 

Mr. Opom. Is there any time limit by which a petitioner or a com- 
petitor may file a petition to reopen a case? 

Mr. Coyte. Yes. 

Let us assume we have a favorable decision, favorable to the 
applicant. The parties of record, that is the protestants, or those 
who intervene in opposition, have 30 days in which to file a petition 
for reconsidering, reargument, or further hearing. That is a privi- 
lege which is not granted by the Interstate Commerce Commission 
but is required by the statute, although the time period is fixed by 
the Interstate Commerce Commission. That is 30 days, the shortest 
period which could be fixed. But it is 30 days. In the event an appli- 
cation is denied, the applicant has 60 days within which to file his 
petition for reconsideration or reargument or rehearing. 

Mr. Ovom. The committee was somewhat concerned about the facts 
of this case in that it appeared that this particular cause was reopened 
some three times. Four separate hearings were held. It would seem 
there is a tendency not to treat a particular case as decided; in other 
words, this is decided and the matter is at an end. The facts from 
that case would indicate that protestants might unduly harass some 
small trucker. 

Mr. Corte. I wouldn’t be a bit surprised if the protestants didn’t 
at times misuse the privilege granted to them by the statute in order 
to file petitions merely for dilatory reasons. 

Mr. Opvom. Of course, the statute does not make it conclusive on 
you to reopen a case? 

Mr. Coytz. No; but it does make it conclusive on the commission 
to hold the issuance of a certificate in abeyance until that petition 
has been acted on. 

Mr. Sruuts. In the case of grandfather rights here, which are based 
on 1935 operations, which are reopened again and again as late as 
1947, 1948—you feel even there that there is never a stopping point 
beyond which the Commission can say, “We are not going to receive 
any more intervenors in this case”? 

Mr. Coyte. This is a case considerably out of the ordinary. So 
far as the action on petitions is concerned, the number granted or 
the precent granted is very small.. This was a grandfather applicant. 
He was permitted under the commission’s regulations to operate 
within the entire scope of his grandfather application until the appli- 
cation was finally determined. It might be that some of those reopen- 
ings were at his request. I haven’t looked into the case to determine 
whether it was. 

Mr. Ovom. As a matter of fact, he testified that the last one was 
on his grandfather petition, fortunately, because his certificate was 
increased as a result of that last petition. 

Mr. Corie. Yes, but some grandfather applicants filed petitions 
to keep their applications alive to postpone as long as possible the 
time when the order denying the application in part would become 
effective. 
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So, so far as Mr. Hawkins is concerned, if he is typical of the 
other grandfather applicants, so long as the order denying his appli- 
cation did not become effective, he could operate within the territory 
and transport the commodities he claimed he should be permitted 
to transport under his grandfather application. 

Mr. Ovom. Yes, sir. 1 understand you to say this type of case is 
probably a rare case, at any rate. Perhaps another case that was 
brought to our attention yesterday occurs more frequently. That is a 
case where a carrier is transporting a particular commodity, and one 
of his competitors interprets his permit or certificate as not including 
the authority to transport that particular commodity. Now, in such 
a case, if his competitor were to make complaint to you, what action 
would you take, if you, from an examination of the facts, determined 
summarily that the particular commodity he was carrying was not 
included within the authority of his permit or certification / 

Mr. Coyxe. As I understand the procedure, the complaint probably 
would be made to one of our field offices. 

Mr. Opom. Yes, sir. 

Mr. Corte. And if the field office had a precedent to go on, or got 
advice from Washington concerning the interpretation to be placed 
on the certificate, that field office would inform the carrier that it was 
their view he had no authority to transport the particular commodity. 

Mr. Opom. Would it be likely to inform shippers who were using 
his services ¢ 

Mr. Coyze. I understand in some instances that has been done. 

Mr. Opom. In such a case, what would the aggrieved carrier's 
remedy be? 

Mr. Corte. He could apply to the Commission for an interpretation 
of his certificate. 

Mr. Opom. In other words, then, on that particular application he 
would have the burden of proof ; would he not ? 

Mr. Corte. He would have the burden of giving the Commission all 
of the facts upon which the Commission could make a determination. 

Mr. Opom. I see. 

Mr. Corte. In other words, if he asked for the interpretation, it 
would be up to him to give the facts upon which an interpretation 
could be made. 

Commissioner Mircue.u. I think some of our field men are too 
liberal in some of the statements they make, especially to shippers, 
because that man is going to be faced with a long, drawn-out hearing, 
and an expensive one. 

Mr. Opom. Yes, sir. 

And it seemed the hearing was brought about by one of his com- 
petitors; and the shipper himself must take the next action to prove 
that he does have this particular authority; is that a fair statement? 

Commissioner Mrrcuetu. I think so. 

Might I say to you that I am greatly bothered by these hearings, 
«nd the manner in which they proceed. The protestants, great num- 
bers of them, railroads, file protest many times without just cause, in 
my judgment. I might say to you, Mr. Chairman, that, like Judge 
Barnes, I made a speech to the practitioners up at the convention. I 
think that is a very important thing. These protestants come in and 
delay. That is the sole purpose of a great deal of their protests. 

Mr. Sruxts. Would you agree with Chairman Ross Rizley, of the 
Civil Aeronautics Board, where he says that the problem faced by 
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regulatory agencies is that their procedures inevitably help the large 
and hinder the weak because the latter are unable to sustain the long, 
drawn-out, protracted proceedings before the bodies ¢ 

Commissioner Mrrcnenn. I am very happy to support the distin- 
guished gentleman. He happens to be one of my good friends. 

Mr. Srvuurs. Now, are you and the Chairman of the Civil Aeronau- 
tics Board prepared to recommend something ? 

Commissioner Mrrcueu. It is a pretty hard problem, unless you 

can get industry to realize they shouldn’t be engaged in this. 

Mr. Srvtts.’ As long as the Government is in there regulating, it 
seems to me just human nature that big carriers will take advantage 
of the proceedings just for their own good. It seems they feel “you 
are going to have to pin the tail on me,”—this is one of the problems of 
regulation. The small guy is hurt. 

That is the reason this committee has gone not only into motortrucks 
but into the air industry. 

Commissioner Mircnety. I might say to you that our hearings, the 
long and short ones, average only 1 day and 2 hours. So they are 
pretty short, as a general rule. 

Mr. Apams. Commissioner, if I might ask one final question. 

Does the Commission feel bound by stare decisis and res judicata? 

Commissioner Mrrcrreiy. No. 

Mr. Opvom. With reference to your statements that the hearings last 
only 1 day and 2 hours, the very necessity of such a hearing, the com- 
plainants actually bring about the result, involve a small trucker in 
a large expense. 

Although I realize lawyers are generally underpaid, their services 
come high, and unfortunately small truckers are hampered by that. 

Commissioner Mrrcwetu. I think that is true. And there are also 
a lot of exceptions filed for the purpose of delay. 

I looked up 4 different cases one day on small truckers and shippers, 
and found that exceptions in 3 of them were filed only by railroads, 
and there wasn’t an eae worth considering in all 3 ofthem. But 
it did delay the reports 3 or 4 months. 

Mr. Corte. To get the complete picture, I have had any number of 
complaints from established carriers who complain they must con- 
stantly be on the alert to go to hearings to protect their areas, to keep 
other carriers from coming in and diluting the traffic, and those were 
very small carriers. 

Mr. Apams. This, of course, all raises the cost of transportation. 

Mr. Corte. Yes, it does. It is one of the prices we must pay for 
regulation. 

The Camman. Thank you, Judge, Commissioner Arpaia, and the 
gentlemen with you. It has been a rather long session. We cer- 
tainly appreciate your patience and endurance. 

Commissioner Arpata. If I may, Senator Sparkman, in view of 
your opening statement and the solicitude you showed about—I think 
you used the word “retaliation”—I think you and the members of your 
committee should be assured that there is no such petty or mean atti- 
tude that I have ever witnessed in the Commission. 
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No matter who comes there, rich or poor, educated or uneducated, 
large or small, black or white, the cases are treated on their merits 
in accordance with the law. I have never seen any evidence of any- 
thing except sheer objectivity in that Commission, in the short time 
I have been there. 

There is no such thing as a lineup in that Commission. Men will 
vote one way in one case, and they will be entirely different in another 
case. 

We disagree, too. Of course, you can’t separate a man’s philosophy 
or his background or the sum total of his experiences, but it is an 
honest and impartial and fair approach which they take to these 
matters, so far as I have been able to find out. 

The CHarrMan. I appreciate that statement. I am glad you 
brought it up. I intended to ask something about that, because the 
complaints have been made to us—the representation has been made 
to us—that in many instances these small truckers are afraid to come 
and testify in an open meeting, and I believe it is a correct state- 
ment to say we have any number of depositions and statements from 
persons who have said they will give us information, but they would 
not appear before the committee. 

I will say that Mr. Knudson yesterday put a little different angle 
on it when he said he advised his clients not to appear and testify, 
but the reason for it was that they had cases pending which should 
be tried before the Commission, and not before the committee. Cer- 
tos no one could disagree with him on that statement. It may 
be that in many of these other instances, attor neys have advised them 
not to appear, without explaining, and that was their own interpreta- 
tion of the advice. I certainly am glad to have that word of assurance 
from the Commission, 

eenee ArpalA. I wanted to say one more word. 

I didn’t interject, myself into this last discussion. Of course, I 
think what the Commission has always tried to do is give due process— 
let everybody have his day in court. It isa troublesome problem. I 
know I am acutely conscious of the fact that there have been delays. 
and there have been abuses by lawyers, and, as a matter of fact, I made 
a speech on that subject to a bunch of practitioners when I made my 
first speech before their conference. 

Now, it is a peculiar thing that the same man who screams because 
of delay is the fellow who will take advantage of the rule when he is 
on the other side and delay suits him. We have tightened up on 
repetitive petitions. We don’t accept a second petition unless they 
come in and furnish, like any court, some evidence that was not avail- 
able to them at that time. 

I don’t know what the cure for that is, Senator, unless it is for 
us to be arbitrary and empirical in the way we handle these things. 
We are trying to handle this as a government of laws, and not ‘of 
men. To do that is a trying burden, I think, on many people. 

The CHarrRMAN. Certainly our system of justice is based on due 
process, and no one will question whatever procedures are necessary 
to carry out due process. I think Judge Barnes perhaps put his 
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finger on it when he says that the human equation plays a most im- 
portant part in it. 

Commissioner Arpata. I think that is true. 

The Cuarrman. Thank you, gentlemen, very much. 

Is Angus McDonald here? 

Mr. Stuurs. He called, and he will appear tomorrow. 


The Cuarrman. Then we will stand in recess until 9:30 tomorrow 
morning, in this room. 

(Whereupon, at 4:25 p. m., the committee recessed, to reconvene at 
9:30 a.m., Friday, December 2, 1955.) 
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FRIDAY, DECEMBER 2, 1955 


UNITED STATES SENATE, 
Secect CoMMITTFE ON SMALL Bus! Ness, 
Washington, D.C. 

The Select Committee on Small Business met pursuant to recess, at 
9:40 a. m., in room 457, Senate Office Building, Washington, D. C., 
Senator John J. Sparkman (chairman) presiding. 

Present: Senators Sparkman and Duff. 

Also present: Walter B. Stults, staff director; Lewis G. Odom, Jr., 
chief counsel; Walter Adams, economic counsel; John A. Willd, legis- 
lative assistant to Senator Kuchel of California. 

The Cuatrman. Let the committee come to order. 

We are delighted that Senator Duff is with us today and will be 
throughout the day. 

The first witness this morning is Mr. John Paul Stevens. Mr. 
Stevens, will you come around? 


STATEMENT OF JOHN PAUL STEVENS, ATTORNEY, CHICAGO, ILL. 


Mr. Stevens. Mr. Chairman, Senator Duff, members of the staff, 
my name is John Paul Stevens. I am a Chicago lawyer. My prac- 
tice is largely in the field of antitrust law. I am not an expert on 
transportation matters, but while serving as a member of the Attorney 
General’s Committee on the Antitrust Laws I did give a good deal 
of thought to the general problem of the relationship between the 
regulation of the motor carriers and transportation in general and 
the basic policies of the antitrust laws. 

When I was invited to appear here this morning, it was suggested 
that the committee might be interested in a brief statement of that 
relationship, particularly with reference to motor carriers. 

I should Sania at the outset that when I refer to regulation, I am 
confining myself to economic regulation and do not mean to refer to 
such matters as police regulation of health, safety, and the like. 

The point I would like to make is very simple, but I think I can 
best present it against a very short statement of familiar history. 
Back in the 1880’s there was a widespread concern about the economic 
power of the so-called trusts. The sugar trust, the oil trust, and the 
railroads were all regarded with the same general kind of concern. 
In response to this feeling about economic power, Congress enacted 
the Interstate Commerce Act in 1887 and the Sherman Act in 1890. 
Originally, both of these statutes were intended to protect the con- 
sumer from the abuse of monopoly power. 
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Originally these two statutes ‘were complementary measures. The 
fact that the Interstate Commerce Act prohibited unreasonable and 
unjust charges did not give the railroads any exemption from the 
Sherman Act. On the contrary, in the early years of antitrust enforce- 
ment, the Government’s most significant victories were won in litiga- 
tion against the railroads. In merger cases and also in price-fixing 
cases the railroads were subjected to even more strict antitrust stand- 
ards than those applied against other industries. 

This policy of severe antitrust enforcement against an industry 
which was also subject to regulation by the Interstate Commerce Com- 
mission may seem incongruous today, but can readily be explained. 
Fifty years ago there were no motor carriers or airplanes. Many 
railroads were natural monopolies. Since the cost of entry into the 
railroad industry was extremely high, and since there was no threat 
of competition from other forms of transportation in many areas, 
it was particularly important to preserve such competition as did exist 
among railroads. This competition tended to help achieve the regula- 
tory objective of preventing excessive rates. 

This objective of regulation, like the basic purpose of the antitrust 
laws, is intended to protect the consumer. The antitrust. laws are 
predicated on the belief that competition is better than monopoly— 
that it produces better bargains for the consuming public and tends 
to maintain and develop a healthy industry. These laws recognize, 
however, that members of an industry may feel that monopoly is better 
than competition—that is, it may provide them with better profits. 

Accordingly, the antitrust laws prohibit members of an industry 
from agreeing to maintain prices or from deliberately excluding new- 
comers from the market. Such agreements or actions would be de- 
signed to protect industry from competition and thus give a better 
bargain to industry and a poorer bargain to the public. Laws which 
preserve individual freedom to reduce prices and to enter a new busi- 
ness obviously verve to protect the consumer from monopoly prices. 
As long as railroad regulation was also designed to protect the con- 
sumer from excessive rates, it clearly served the same broad public 
interest as do the antitrust laws. 

Does a comparable relationship exist today between the regulation 
of motor carriers and antitrust policy? A few comparisons will 
help answer this question. The original Interstate Commerce Act 
and the Sherman Act were enacted in response to the popular agitation 
against trusts and monopolies; by contrast, the primary pressure for 
regulation of motor carriers came, not from consumers, but from the 
railroads, and eventually, from established members of the motor 
carrier industry itself. 

Whereas many railroads were natural monopolies and faced no 
significant threat of competition in 1887, in 1935 the motor carrier 
industry was vigorously competitive, and, particularly since highways 
are built at public expense, the possibilities of additional competition 
from new firms were almost unlimited. 

Whereas originally the railroads were subjected to severe antitrust 
enforcement despite concurrent ICC regulation, the statute authoriz- 
ing motor-carrier regulation includes significant exemptions from the 
antitrust laws. 

Most important, however, is the fact that the basic purpose of 
motor-carrier regulation is the direct opposite of antitrust policy. 
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Motor-carrier regulation is designed to protect the transportation in- 
dustry from competition. ‘To achieve this objective, the regulatory 
agency employs the two principal techniques which the antitrust laws 
forbid in other industries. It fixes prices and restricts entry of new 
firms. 

In regulating motor-carrier rates, the ICC has little or no occasion 
to complain that rates exceed a reasonable maximum. Instead, like 
the parties to a price-fixing conspiracy, it is primarily interested in 
the establishment of proper minimum rates. Similarly, in controlling 
the entry of new firms, it does not merely pass on the qualifications of 
the newcomer to render adequate service. It is primarily interested 
in making sure that the entry of a new firm will not make the industry 
too competitive to maintain rates and profits at a level deemed de- 
sirable for the protection of the industry. 

Because of the Commission’s restrictions on entry into the trucking 
industry, a motor carrier’s operating rights may well be its most 
important asset. The right to try to earn money by driving trucks 
back and forth between specified points has great value. Since a sub- 
stantial capital investment must be made to acquire operating rights— 
which, of course, would be as free as the air if entry were unre- 
stricted—rates must be maintained at a level which will provide a 
return on this investment as well as defraying other costs. Thus, the 
control of entry in order to prevent too much competition inevitably 
tends to maintain a high level of rates. 

Since the economic regulation of motor carriers is primarily for 
the benefit of the transportation industry—especially the railroads— 
it reflects an assumption that monopoly is better than competition. 
Today our national transportation policy assumes that an adequate 
transportation system can best be maintained and developed by mak- 
ing it difficult and expensive for new firms to enter the industry. 

Tod: ay the great fear is not that a railroad will abuse monopoly 
power; the great fear is that a railroad—faced with competition from 
a more efficient form of transportation—may have to go through bank- 
ruptey. The fear assumes that the possibility that a railroad would 
be forced to reduce its fixed costs by going through reorganization 
would be a national calamity, even though precisely the same risk is 
regarded as a boon in other basic industries equally vital to the 
economy in either peace or war. In other industries, and even the 
early antitrust cases against the railroads, the evils of so-called de- 
structive competition have been regularly urged in defense of mon- 
opolistic arrangements. But the courts with equal regularity have 
adhered to antitrust principles and rejected the arguments. 

Perhaps the arguments were really sound; perhaps the policy of 
substituting monopoly for competition in the motor-carrier industry 
is sound, But if it is, then certainly there is something wrong with 
the antitrust laws. 

The CHarrman. Thank you, Mr. Stevens. 

Senator Duff, do you have any questions / 

Senator Durr. No. I think it is a very excellent statement. 

The Cuatrman. Yes. I join you in that. 

Mr. Srevens. Thank you, Senator. 

Mr. Apams. Mr. Stevens, how would you define “public convenience 
and necessity” ? 
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Mr. Stevens. As I said, Mr. Adams, I don’t pretend to be an expert 
on the interpretation of the statutory language, but just from the 
point of view as a person interested in the antitrust laws, I think 
competition is generally the best standard of what is in the public 
interest in an industry where competition is feasible. 

Mr. Apams. Would you say that competition is feasible in the truck- 
ing industry, given the economic characteristics of that industry ¢ 

Mr. Srevens. It is so obvious that I don’t think there can be any 
dispute about it. 

Mr. Apams. Under the circumstances, would you say that applica- 
tions for new operating authority ought to be granted unless there is a 
clear showing that the public interest will be adversely affected ? 

Mr. Stevens. Well, I would be inclined to say so, Mr. Adams, but I 
would approach the problem from a little more fundamental point 
of view. It seems to me the first question that should be answered 
is: Should there be any restriction at all on entry into the industry? 
If you believe that entry should be restricted for the purposes of pro- 
tecting the railroads, and that is your primary concern, then you might 
say, “No, we should have a presumption against entry.” 

Personally, I don’t think that is in the public interest. I think the 
presumption should be so strongly in favor of entry, that it should be 
unrestricted. 

Mr. Apams. But if you do have a presumption against entry, if the 
applicant should prove he is fit, willing, and able to perform the serv- 
ices, then shouldn’t the burden of proof be shifted to the Commission 
so that in denying an application the ICC would have to show that, 
if it were granted, it would adversely affect the public interest ? 

Mr. Srevens. I would go further. If the applicant proves the 
a facie case you describe, there should be no grounds for keeping 

im out. Just as with entry into the practice of law, if a man is quali- 
fied to practice law, he should be permitted to do so. If a man is 
qualified to drive a truck safely over the highways, he should be allowed 
to do it. 

Mr. Apams. You have no objection to licensing by the Interstate 
Commerce Commission of a motortruck on the basis of safety and 
health grounds and on the basis of willingness and fitness to perform 
the services ? 

Mr. Stevens. That is right. My comments are only an economic 
restrictions designed to control the character of the market. If you 
are talking about the character of the applicants, so far as they are 
able to drive well and will not load a truck with explosives improperly, 
certainly they should be permitted to operate. 

Mr. Apams. By economic regulation you mean regulation of rates, 
routes, commodities, and so on ? 

Mr. Srevens. Yes. I believe rates are the primary point in the 
problem. 

Mr. Sruurs. Yesterday, one of the members of the Interstate Com- 
merce Commission made this statement : 

You asked me the question if there was sufficient transportation service there 
to serve the shippers that were testifying they needed service, I said I would not 
put another transportation company in there. 


Mr. ApAms. Even if there is just one company? 
The ComMMISssIONER. Even if there is just one company. 








ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 217 


Do you feel the Commissioner’s answer indicates the same interpre- 
tation of public convenience and necessity that you would place on 
that phrase ¢ 

Mr. Stevens. No, I don’t think so by any means, but I think in 
fairness 1 should say this, that my objection really goes to the statute, 
and I think if you have a statute which controls entry and controls 
minimum rates, then the Commission may well come to the conclusion 
that we are supposed to protect the status quo and it is up to us to 
decide whether it is healthy for another firm to enter the industry. 
Personally, I don’t think that someone outside the industry should 
make that decision. I think the best protection of the ee is to let 
a man who is willing to spend his own money on the gamble of whether 
he will make money or not, decide whether it is healthy to invest in 
the industry. 

Mr. Srutts. In regard to the first part of your answer, do you feel 
that the law then does restrict the Commission to the very limited 
amount of entry, or do you think that they could take a broader inter- 
pretation of words and commas. 

Mr. Stevens. I don’t want to pose as an expert on what the statute 
means. I would like the Commission to take the position that entry 
should be unrestricted, but on the other hand, the whole purpose of 
the statute is to prevent competition. I think the difficulty is prin- 
cipally in the statute itself. 

Mr. Sruuts. So you feel that Congress should probably, if it wishes 
a change in the administration of the act, change the act. 

Mr. Srevens. That is what I would like to see Congress do. 
Whether that is required, I don’t pretend to know. I wouldn’t crit- 
icize the Commissioner for taking the position that he is supposed 
to keep people out of an industry when Congress has said people 
should be kept out of the industry. 

Mr. Apams. As a lawyer you would not argue that the phrase “pub- 
lic convenience and necessity” is incompatible with competition ? 

Mr. Stevens. No;I don’t thinkso. I believe in competition and the 
general policy of the antitrust laws. Congress should face up to the 
problem that there is this glaring inconsistency in public policy here. 
It is the result of a historical accident. At the time the regulation was 
imposed, there was justification for regulation which, through the 
passage of years, has largely disappeared. 

Mr. Srutrs. Just as there may have been justification for the Na- 
tional Recovery Act during the period when that justification could 
be applied to almost any industry in the economy. It was a product 
of the depression as well as the usefulness of the industry. 

Mr. Srevens. That is a striking illustration. Motor carrier reg- 
ulation came in at about the same time, in 1935. 

Mr. Strurrs. The same arguments that were made for the Motor 
Carrier Act were made for the NRA. 

Mr. Srevens. I don’t think they were sound even then, to be quite 
candid, but I have quite a firm belief in the antitrust laws even in 
times of depression. I think certainly if the policy of the NRA was 
valid, that was the justification that could be urged for motor car- 
rier regulation, but would no longer be applicable today. 

_ Mr. Sruurs. So when the Commissioners say that the motor carrier 
industry has achieved maturity, stability and enormous growth be- 
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cause of the regulation and under the operation of the Motor Carrier 
Act, this could as well be despite the act as because of the act. 

Mr. Srevens. I think so very definitely. The reason this whole 
problem seemed to be such a striking contrast between antitrust law 
and regulatory law is you compare the motor carrier industry with 
almost any other industry you could name and test the arguments 
that are made in favor of control of entry and control of prices 
against any industry. Often it is said the motor carrier should be 
treated as a public utility because they serve so many people. That 
seems to indicate that the more people that are benefited by competi- 
tion, the more you should restrain it. 

If you take almost any industry, you will find it affects a good 
many people. Test the arguments and take an industry at random 
and you will begin to wonder whether this makes sense. 

Mr. Srutrs. Grocery stores too serve the public and we would be 
hard put to survive without them. 

Mr. Srrevens. Yes. They are subjected to police regulation. They 
have to meet certain minimum health standards and the lke. That 
is appropriate. I don’t think you should say because that is appro- 
priate, nobody should open a grocery store because the people in the 
business have decided there are already enough. 

The Cuarrman. Thank you very much. 

Mr. Srevens. Thank you very much. 

The CHarrman. The next witness is Prof. Marver Bernstein, 
Princeton University. 

We are glad to have you with us, Professor Bernstein. 


STATEMENT OF MARVER H. BERNSTEIN, ASSOCIATE PROFESSOR 
OF POLITICS, PRINCETON UNIVERSITY 


Mr. Bernsrern. Thank you very much. 

Mr. Chairman, Senator Dutf and members of the committee staff: 
Perhaps I should identify myself first. I am an associate professor 
of politics at Princeton University. I am not a specialist in the affairs 
of the Interstate Commerce Commission nor in the problems of regu- 
lation in the motor vehicle industry. On the other hand I have been 
a student for some time of problems of governmental administration 
in the field of regulation, and I am particularly concerned, as a stu- 
dent and observer, with the activities of the independent regulatory 
commissions, and my comments this morning are largely a summary 
of a book which the Princeton University Press published earlier 
this year called Regulating Business by Independent Commissions. 

Mr. Sruurs. You have also had experience in public life investi- 
gating the independent commissions ? 

Mr. Bernstern. Yes; that is right. I was a member of the staif 
of the Bureau of the Budget for some 4 or 5 years and have served 
as a consultant to them for some time in problems of governmental 
regulation and economic stabilization. 1 

One of the most significant developments in American politics 
during the last 100 years has been the growth and expansion of public 
regulation of economic life. Since the birth of the Interstate Com- 
merce Commission in 1887, the independent regulatory commission 
has become a major institution of public regulation of economic affairs. 
The Commission has been widely regarded as an adequate, satisfac- 
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y. and even ideal instrument of governmental control. Reformers 
ave relied upon it to correct abuses that had crept into the economy, 
ind the regulated interests have generally accepted it as the most 
appropriate | governmental instrument of regulation. 

In general the independent commission ‘has been championed by 
‘hose who believe that governmental regulation of business requires 

high degree of expertness, a mastery of technical detail, and sub- 
stantial continuity and stability in regulatory policies and adminis- 
tration. These requirements, it has been alleged, can best be met by 
a board of commissioners functioning in a neutral environment, free 
from partisan political considerations. Congress itself has tended 
to regard the commission as a bulwark against excessive concentration 
of power in the executive branch of the Government. Industries have 
preferred regulation by commission rather than by executive depart- 
iment in the belief that commissions can act more judicially and will 
treat them more favorably. 

Supporters of the commission movement, nevertheless, have recog- 
nized that commissions have serious administrative deficiencies. They 
do not plan their operations satisfactorily ; they tend to take a highly 
amet ialized view of regulatory matters w ith little consideration for the 
broader economic policies of Government, and their regulatory pro- 
cedures are under almost constant attack on the ground that they fail 

meet the tests of impartiality and fair treatment of respondents. 


SEVEN REGULATORY COMMISSIONS TODAY 


Seven independent regulatory commissions are in oper: ation today. 
Two commissions regulate transportation carriers: The Interstate 
Commerce Commission and the Civil Aeronautics Board. Two regu- 
late other utilities: The Federal Power Commission and the Federal 
Communications Commission. And three commissions regulate prac- 
tives in special fields: The Federal Trade Commission, the National 
Labor Relations Board, and the Securities and Exchange Commission. 

Members of the seven commissions are appointed for staggered 
terms by the President with the consent of the Senate. Terms of office 
range from 5 to 7 years, and the salary of commissioners is $15,000. 
The President designates the chairman of all commissions except the 
Interstate Commerce Commission. Annual appropriations range 
from 4 to 12 million dollars, while total employment is about 6,500. 
Four commissions have less than 700 employees each: CAB, FTC, 
FPC, and SEC. 


ARGUMENTS FAVORING COMMISSIONS 


During the legislative consideration of the Interstate Commerce 
bills in the 1880 S, Six arguments were advanced in favor of a com- 
nia, 

. A commission would provide flexible and expert administration 
Z railroad regulation in contrast to the inflexibility of the tradi- 
tional court processes. 

As an expert body, the commission would aid Congress by rec- 
enmebaiiiain changes in the enabling legislation on the basis of its 
accumulated expertness. 





70383—56 15 











220 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


3. The commission would defend the public and the shippers against 
the railroads and serve as a “poor man’s court.” 

4. The commission would serve as a tribunal to adjust conflicting 
interests in railroad transportation and would save the railroads from 
cutthroat competition. 

5. The commission would render a valuable service to the courts 
in making final decisions in railroad matters. And, finally— 

6. The experience of several States and of Great Britain indicated 
that commissions could be very effective. 


THE TRADITIONAL CASE AGAINST COMMISSIONS 


Those advocating the independent commission were challenged vig- 
orously. The principal arguments against the commission included 
the following: 

1. By exercising its discretion, a commission could soften the force 
of the regulatory statute and undermine its usefulness. 

2. The railroads would influence the appointment of commissioners, 
and the commission would represent railroad interests. 

3. The requirement that appointments to the commission be bi- 
partisan would impose political bias upon the commission, and the 
commission would become the “football of politics.” 

4. The job of railroad regulation was too vast for one commission 
or agency to handle. 

5. The commission would act far too slowly and create delays and 
obstructions to effective regulation. 

6. State commissions had fallen short of their promise and had 
failed to provide effective regulation in the public interest. 


ATTITUDE OF THE HOOVER COMMISSION—1949 


After nearly 70 years of experience with regulation by commission, 
the case for the independent commission has remained largely un- 
changed. In 1949, the Hoover Commission restated the standard case 
for the commission. It listed the following attributes in its defense of 
the commission: its capacities for impartiality and freedom from 
partisan political considerations; the possibility of obtaining better 
judgment and wisdom from a group than from a single-headed agen- 
cy; the possibility of achieving a higher level of expertness from coni- 
missioners with long overlapping terms; and continuity of policy 
which an independent bauull allegedly could achieve better than a 
single-headed agency. At the same time, the Hoover Commission 
recognized the weaknesses of commissions: delay and slowness in- 
herent in group action; excessive turnover in commission member- 
ship; and the failure of commissions to plan their regulatory work. 


A LOOK AT THE RECORD 


A long look at American regulatory experience since the 15's 
reveals the principal characteristics of the independent commission. 

1. Americans have shared a faith in commissions as efficient and 
effective agents of government control. Although commissions have 
been attacked from time to time as inappropriate, there has been 
a remarkable predominance of the opinion that the commission is 
the best organizational device for regulation. 





~ VS 


” 


y. 


d 


ce 


yi- 
he 


on 
nd 


ad 


Sy" 
i. 

and 
ave 
eel) 
1 Is 





ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 22] 


», Commissions have been supported by those who sought to insulate 
the process of governmental regulation from partisan political forces. 
Since corruption was identified with politics, it was believed that 
honest, competent administration could be achieved only in an at 
mosphere of judicial detachment. The advocates of commissions 
wanted to achieve statesmanship without politics, and they sought to 
avoid corruption by escaping presidential supervision. 

3. The commission has had a profound faith in expertness and in 
rational solution of controversial regulatory problems. Regulation 
has been viewed largely as a matter of collecting facts and of deciding 
issues in an unbiased way, by examining the facts and applying a rule 
of law. 

4. While American industry has undergone tremendous techno 
logical and structural changes, regulatory policies have evolved with 
painful slowness and hesitancy and bear the stamp of obsolescence 
and staleness. Commissions tend to be static and apathetic in con- 
trast to the dynamic development and productive ingenuity of Amer- 


‘ican industrial enterprise. 


>. Although the commission was supported originally in part be- 
cause it was regarded as superior to the courts in dealing with complex 
and intricate economic problems, it is now attacked most frequently on 
the ground that it is not sufficiently judicial in its operations. In the 
effort to meet charges of administrative absolutism and arbitrary 
action, commissions have become more and more like courts in their 
methods and procedures, but they have failed to overcome judicial 
hostility. 

6, eee of military and economic emergency, commissions have 
been relegated to minor roles in the affairs of the Nation. 

7. The general public knows very little and cares very little about 
independent commissions. Public concern with regulation usually 
declines sharply after the establishment of a commission. The regu- 
latory problems are themselves so intricate and complex that they 
defy easy comprehension. The lawyers, moreover, have succeeded in 
turning regulation into a highly technical, legalistic process that 
presumably lies outside the layman’s area of experience. And finally, 
attempts to take regulation out of politics by assigning regulatory 
responsibilities to commissions have failed to insulate regulation from 
polities, but they have removed the commission from the public spot- 
light and have allowed public support for regulation to wither and 
die. 

5’. Commissions operate in hostile environments, and their regula- 
tory policies become conditional upon the acceptance of regulation 
by the regulated groups. A commission is forced to come to terms 
with the regulated groups as a condition of its survival. 

. The vaunted “independence” of regulatory commissions is a de- 
vice to escape popular politics. It facilitates maximum responsiveness 
of a commission to the demands and interests of regulated groups. It 
provides maximum freedom from exposure to popular political forces. 
It tends to alienate commissions from sources of political strength 
in Congress and the Presidency. It reduces the effectiveness of 
regulation. 

10. The presumed advantages of commissions have been conspicuous 
by their absence. 
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(a) Presidents have often been less than careful in making appoint- 
ments. Because any one member of a commission is less important 
than the administrator of a single-headed agency, the President may 
feel that he can afford to nominate mediocre persons. Appointments 
to commission tend to fall below the general standard of Presidential 
appointments. 

(6) With respect to tenure and continuity of policy, the commis- 
sions’ record is mixed. In two commissions—FTC and [CC—tenure 
has been excessively long with a consequent loss of vitality and cour- 
age. In the other commissions, members rarely serve out their terms, 
and their average length of service is astonishingly short. 

(c) Commissions tend to know more and more about less and less 
as their regulatory jurisdictions become narrower and narrower in 
relation to the general political and economic development of the 
country. They lack perspective, and their experts have a remarkable 

capacity for developing a type of professionalism that narrows the 

vision of the public interest. Economists, lawyers, accountants, and 
engineers become preoccupied with problems of their professional 
status and specialized points of view. 

(d) In terms of general administrative capacity, the commissions 
have long tolerated antiquated methods of doing their business which 
could not possibly survive in the ordinary private business. Com- 
placency, inertia, and apathy appear as inevitable developments in 
the careers of commissions. Although tradition, precedent, and cus- 
tom can harden into blind, deadening routine in all types of social 
organization, the commission seems to be peculiarly susceptible to the 
hardening of the administrative arteries. 


(e) And lastly, because of their acknowledged inability to plan 
their activities and provide constructive assistance to congressional 
committees in revising regulatory statutes, they gradually lose their 
sense of mission. In their mature stage, their “concept of the public 
interest is hardly distinguishable from the views of the dominant 
regulated interests. 


WHAT ARE THE REQUIREMENTS OF EFFECTIVE REGULATION OF BUSINESS? 


One of the ways to measure the effectiveness of the independent com- 
mission is to test it against the requirements of effective regulation. 
No Government agency can satisfy all the criteria of effective regula- 
tion, but some approximate achievement of most of the requirements 
as a prerequisite to adequate regulatory performance. What are 
the indispensable requirements of effective regulation in the public 
interest ? 

1. Strong political leadership is basic to regulatory success. With- 
out the backing of political leaders in Congress and the executive 
branch, a regulator v agency will be unable to make headway against 
the o opposition of or ganized regulated interests. The failure of o- 
litical leaders to formulate regulatory goals and to support policies 
designed to achieve those goals paves the w ay for acceptance by the 
agency of the philosophy and values as well as the specific regulatory 
proposals of the regulated groups. The public interest needs alert 
and powerful spokesmen to promote and protect it. Given the wn- 
organized state of the general public, only effective political leader- 
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ship can mobilize the concensus of the community in behalf of regu 
lation in the public interest. 

2. The corollary of political leadership is popular political sup- 
port. As Government regulation becomes more comprehensive and 
intricate, the task of educating the citizen on public economic ques- 
tious becomes more important. Popular apathy must be overcome. 
Without the sustained interest of a majority of the voters, the public 
interest is neglected and a regulatory agency is ripe for capture a the 
regulated groups. 

}. Closely related to political leadership and popular support is 
the formulation of a clear legislative mandate supported and nour- 
ished by effective legislative backing. A clear legislative mandate 
not only illumines the broad outlines of the public interest but it also 
provides an indispensable guide to the regulatory agency. In the 
absence of legislative declaration of goals and basic policies, the 
agency must function without benefit of political compass and with- 
out adequate intelligence or supply lines. 

4. Regulatory policies should no longer be treated in piecemeal 
fashion. The development of an adequate system of transportation 
depends fully as heavily upon general economic stability in a full 
employment economy as it does upon the rate-making policies of the 
ICC and the CAB. No regulatory agency can realistically regard its 
activity as insulated from outside influences, such as the activities of 
other Government agencies dealing with economic matters. 

5. The acceptance of regulation by regulated groups can be encour- 
aged by offering them some positive incentives to comply with rules 
and regulations. Regulation will be more effective when Govern- 
ment appears less as a policeman and more as a guardian of the public 
interest in a productive economy. 

6. Government agencies must act responsibly and be accountable for 
their activities and policies to the political branches of the Govern- 
ment. Ultimate responsibility for regulatory policies must be asserted 
hy the legislative and executive branches in behalf of the electorate. 

_ «. A regulatory program must minimize the element of coercion 
in regulation consistent with the public goals. Unnecessary burdens 
should not be placed on the regulated parties. Compliance with reg- 
ulations should be expedited as much as possible. 

_8. The need for able, competent, imaginative, and courageous direc- 
tion of administrative affairs cannot be exaggerated. The commission 
tends to disparage the aggressive search for the public interest and 
to prefer a neutral and rather passive type of direction. Regulatory 
officials must be fairminded and independent in judgment, but they 
cannot afford to be neutral toward their legislative mandate. ; 

9. The organization of the regulatory agency must be appropriate 
not only to the function of adjudicating disputes and formulating 
rules but also to planning and adequate administration of other regu- 
latory activities. 

10. There must be adequate legal safeguards against arbitrary, 
capricious, and unreasonable administrative action. 

1. Voluntary compliance with regulations cannot be assumed. The 
agency must use all of its resources to promote voluntary compliance 
by regulated groups. It must also be prepared to discover instances 
of violation and to dispose of cases by appropriate sanctions. Careful 
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cooperation with the United States Department of Justice is essen- 
tial. 

12. There must be some marked facility for progressive revision of 
regulatory goals, policies, and methods so that the Government will 
be able to keep pace with technological and industrial developments 
and political goals. 


DO COMMISSIONS MEET THE TEST OF EFFECTIVE REGULATION? 


In my judgment, the independent regulatory commission fails 
badly to meet the test of effectiveness in public regulation of business. 
‘The commission tends to insulate itself from the Government as a 
whole. It tends to deplore political support even though its viability 
depends on such support. It prefers to rely instead upon the presumed 
expertness of its staff rather than upon political leadership and wide- 
spread popular support. It does not encourage public understanding 
of regulations. Fear of control by the Chief Executive usually leaves 
the commission without the political strength and stamina needed to 
balance the advice and counsel of the regulated groups. 

The commission’s capacity for securing legislative clarification of its 
mandate is severely Simited. It has been unable to mobilize the po- 
litical leadership and support needed to obtain progressive revision of 
the regulatory statutes. The commission takes pride in the develop- 
ment of a high degree of specialism and expertness in a narrow field 
of regulation and strongly resists efforts to secure some collaboration 
and cooperation with other agencies of the Government. As a result, 
the regulatory programs are highly fragmented and lack internal con- 
sistency which might give them added strength. One commission fails 
to benefit from the experience of another. 

With respect to political responsibility, it is an exaggeration to de- 
scribe the commissions as a “headless fourth branch of the Govern- 
ment”; nevertheless, their political responsibility is seriously deficient. 
Responsibility to Congress is at best intermittent and rather personal. 
The dogma of independence encourages support of the dangerously 
naive notion of escape from politics and the substitution of the voice 
of the expert for the voice of the people. Expertness is made to ap- 
pear incompatible with democratic political process. 

Moreover, the commissions’ record concerning enforcement and 
compliance has been grossly inadequate. The growth of passivity 
tends to dilute and eventually to destroy the assertion of initiative 
by commissions. It is more convenient for commissioners to play 
the role of judges in adjudicating disputes than it is to tackle the 
problems of winning support for what they want to do and to see 
that regulations are complied with and enforced. Administratively, 
commissions have been notoriously ineffectual. 

In short, regulatory commissions have not been satisfactory in- 
struments of governmental regulation of business. By insulating 
themselves from popular political forces, the commissions have sub- 
jected themselves to undue influence from the regulated groups and 
tend to become protective spokesmen for the industries which they 
regulate. They have been singularly unimaginative and uninventive. 
They tend to define the interests of the dominant regulated parties 
as the public interest. Compared with the ingenuity, imagination, 
and inventiveness of American business, the commissions are adminis- 
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Cen 


tratively inept, politically naive, intellectually passive, and morally 
flabby. : . 

The Cuatrman. Thank you, Mr. Bernstein. That is quite a paper. 
It certainly is thought provoking. May I say at this point, I think 
| must leave and I am going to ask Senator Duff to preside over 
the hearing. Iam sorry that I have to go, but I must. 

Senator Durr (presiding). I too am sorry that you have to leave. 

Mr. Sruuts. Professor Bernstein, as a public administrator, do 
vou feel that the Commission must be encumbered by redtape, thus 
cansing the delays that are a source of so many complaints? 

Mr. Bernstein. Certainly the proliferation of an extraordinary 
amount of redtape in the activities of the commissions is not inevitable. 
On the other hand, many of the activities of the commissions being 
so intricate and complex require a vast amount of paperwork and it 
is not possible to eliminate the necessity for careful consideration of 
applications and petitions, and so on. 

On the other hand, much of the present difficulties in handling the 
paperwork in the regulatory commissions, it seems to me, can be 
expedited a good deal with the proper application of administrative 
technology and improved administrative techniques. The difficulty 
is that the commissions tend to place so much emphasis in their work 
on a careful case by case consideration of matters that they tend to 
be lax in developing general policies which would be applied readily 
to the cases as they come before them, and thus each application tends 
to be considered almost as a separate matter without regard neces- 
sarily to other cases involving similar factors. 

| think with a more careful development of policies which could 
be applied readily to cases as they come to the desks of the regulatory 
commissions, the delays that seem to be inherent in the processes 
could be eliminated. 

Mr. Stunts. That is, if they just sit back and decide the general 
state of the industry they are regulating, they might in that way 
be able to expedite their individual case studies ? 

Mr. Brrnstern. The difficulty, I think, is that there is a strong 
tendency on the part of the commissions to let those subject to regu- 
lation control the flow of business. That is, the Commisison tends 
to sit and wait for applications and the flow of petitions, and so on, 
and the flow of such matters is now so tremendous that it will tend 
to be enormous in respect to the backlogs that most of the commissions 
have, 

Mr. Struts. In the case of the Interstate Commerce Commission, 
particularly, do you feel that it is a matter of law that their pro- 
ceedings are conducted as adversary procedings rather than in some 
other form, developing the need for further competition in motor- 
trucking ¢ 

Mr. Bernste1n. The Commission has made some progress in recent 
years in the development of more informal type proceedings in order 
to expedite the handling of cases. It seems to me that where informal 
proceedings can expedite matters and can also protect the interests and 
rights of the private respondents, that the growth of informality is 
highly desirable. } 

_ On the other hand, a full and fair hearing is necessary, not only 
because of statutory requirements, but also for the protection of the 
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public interest, and there is a certain limit beyond which the Commis. 
sion cannot go in informalizing its procedures. 

Mr. Struts. We seem, then, to be facing a really insoluable dilem- 
ma. Commissioner Mitchell and Commissioner Arpaia of the ICC 
testifying before us yesterday, and Chairman Ross Rizley of the 
CAB in a speech last week, have all agreed that the proceedings of at 
least the CAB and the ICC are such that the small factor in an in- 
dustry is inevitably hurt, and it is the large only who can sustain the 
cost of a proceeding before the ICC, and the interest of the small 
operators 1s harmed. Do you have any suggestions how we can get 
around such a dilemma? Is there an alternative? 

Mr. Bernstety. I have no immediate suggestion concerning the 
expediting of formal proceedings. I recognize that the formality, the 
necessary formality in the adjudication process and the delays in 
handling matters promptly affect adversely especially the smaller, 
less well-organized units in an industry. 

I would suggest that one of the important ways in which the inter- 
ests of smaller economic units might be more fully protected or pro- 
moted in the activities of the regulatory commissions is to improve 
generally the quality of administration. It is commonly suggested 
that almost all commisisons suffer because of a shortage of staff and 
a shortage of money. The appropriation process has not been par- 
ticularly friendly to the independent commissions despite a general 
acceptance of the fact that the commissions need more money and 
more staff. 

The reason that the Appropriations Committees and Congress 
generally have not been more sympathetic in the form of larger ap- 
propriations over a period of time is that they believe that it may not 
do much good to add more money and staff to the commissions unless 
they demonstrate pretty strongly that they have a real capacity to use 
additional staff and additional money effectively in the public interest. 

So long as additional staff and additional money are requested 
merely to dispose of mounting backlogs without any indication on the 
part of the Commission that it is aggressively searching for ways to 
reduce the backlog, to handle matters more expeditiously, congres- 
sional committees tend to be somewhat dubious about the desirability 
of investing more money in staff. Commissions have so overempha- 
sized their judicial or quasi-judicial activities that they pay little at- 
tention to normal administrative techniques and routines. 

Mr. Sruuts. This is a corollary of your point namely that this is 
the price they pay for their much vaunted political independence— 
they have no one really pushing for higher appropriations, I assume. 

Mr. Bernstein. I think that is correct. 

Mr. Anas. Don’t you think from the taxpayers’ point of view, it 
might be preferable, perhaps, to examine the feasibility of deregulat- 
ing some segments of an industry where competition could more effec- 
tively do the work that regulation is required to do? Would you 
suggest that? 

Mr. Bernsretn. By all means. I would argue, first of all as a gen- 
eral principle, as I stated in my earlier remarks, that the element of 
coercion, first of all, in regulation ought to be minimized as far as 
possible. The job is so complex and intricate that anything that can 
be-done to reduce the impact of particular regulations, reduce the 
amount of regulatory activity, would be very helpful. 
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With respect to the fact of competition, I think certainly the elimi- 
nation of the consideration of the effect of new entries upon the indus- 
try and the competitive character of the industry would be substan- 
tially helpful in reducing the burden of regulation. 

Mr. Apams. In other words, you feel that competition ought to be 
allowed to do as much of the world’s work as it possibly can unless 
the need for regulation ts clear. Would you agree to that? 

Mr. Bernstern. Yes, I certainly would. I would also add that it 
would seem to me that competition ought to be relied upon except 
where it can clearly be shown that competition would be inimical to 
the public interest. It seems to me the burden of proof here ought 
to be on those who favor regulation and the reduction of competitive 
f< yrces, 

Mr. Apams. Specifically, entry should be restricted only if the Com- 
mission or if a protestant can show by clear and convincing evidence 
that additional entry would be contrary to the public interest. Would 
you agree to that / 

Mr. Bernsrern. I would very much prefer that formulation of 
policy than the one we presently have. 

Mr. Apams. Thank you. 

Mr. Srurrs. Along the same line, I wonder whether a brief synopsis 
of the questioning that took place here concerning the shipping of 
radioactive material might be in point here. The Atomic E nergy 
Commission said they needed facilities for transporting radioactive 
materials over the highways. A trucker asked permission to con- 
struct specially designed trucks to carry these items. The LCC, how- 
ever, turned him down according to the testimony developed here 
because they, in their expert feeling—and I quote the Chief of their 
Bureau of Registration, “Oh, I doubt very much whether radioactive 
materials are yet a commodity that moves freely in commerce”—this 
would seem to be a paternalistic expert speaking, whereas, would you 
agree, that competition might determine whether there is a need for 
that service or not? 2°? 

Mr. Bernsrern. Obviously, in the transportation of radioactive 
materials and commodities, there is a serious problem of safety. 

Mr. Stuurs. Yes, sir. 

Mr. Bernsrern. And certainly the factor of safety must be consid- 
ered as paramount to the public interest. 

Mr. Sruurs. Safety was eliminated as a factor, and we got down to 
the economies of the situation. 

Mr. Bernster. So long as the public interest can be protected with 
respect to safety or with respect to any other factors that are regarded 
as crucial in the protection and promotion of the public interest, that 
competition generally ought to prevail with respect to the transporta- 
tion of such commodities. 

Mr. Apams. Would you rely on the Atomic Energy Commission in 
determining questions of safety in this field¢ Let me put it more 
specifically. Lf the Atomic Energy Commission certifies that a par- 
ticular trucking company was fit to do the job, would you take that 
us anexpert judgment ¢ 

Mr. Bernsrern. Yes, certainly; at least, on a_ relative basis. 
Obviously, the Atomic Energy Commission would be much more 





* See appendix 8, p. 428, for radioactive data submitted by ICC. 
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competent to determine that matter than would the Interstate Con- 
merce Commission. 

Mr. Apams. And in this case the Atomic Energy Commission did 
certify that this company could carry the material safely. 

Mr. Sruirs. On page 6 of your statement you point out that— 


Presidents have often been less than careful in making appointments to these 
multiple commissions. 

I wonder if it might not also be true that really able men who wish 
to perform a public service would be less willing to serve on such a 
commission where their voice was, say, 1 in 11, than if they had more 
responsibility and the authority ? 

Mr. Bernstrern. Well, that might be the case. It is always difli- 
cult to make generalizations of this sort because one can always think 
of certain cases which seem to run in exactly the opposite direction. 

I would suggest that when the President has available a number 
of nominations to a particular commission or to a group of commis- 
sions he may feel he can afford to consider certain factors which he 
probably might not be able to afford to consider or may not want to 
consider in the case of making an appointment to a single-headed 
agency. If he has three appointments to make at a particular time, 
he may feel it would be desirable to achieve something in the way of 
geographical representation and desirable in one case to find a com- 
petent member of a State regulatory board, but for another appoint- 
ment, perhaps to promote or elevate one of the staff members of the 
(Commission to a position of Commissioner, and so on. 

In other words, he may have in mind a number of factors which 
do not necessarily relate to the precise qualifications of the individual 
for the job, whereas in the case of a single-headed agency there is 
enormous pressure upon the President to find the best man available. 

Mr. Sruurs. We go along there and say because the commissions 
do not feel that they are responsible to the administration, this is 
another factor why the President might not consider his appoint- 
ments so carefully. Obviously, a Cabinet officer within the admin- 
istration is the good right arm of any President. That is less true 
with regard to a commission. 

Mr. Bernstetn. Yes; but may I suggest one set of facts which may 
help to throw some light on this situation. There is a very interesting 
article in the current issue of the Yale Law Journal called The New 
Look in the Federal Trade Commission. This is a study of the activi- 
ties and policies of the Federal Trade Commission under its former 
Chairman, Mr. Howrey. One of the points made in this article is 
that the Federal Trade Commission has been strengthened quite sub- 
stantially during the period from 1953 to the summer of 1955 largely 
because the FTC was under its new Chairman and with a Republican 
inajority carrying out the policies of the Republican administration. 

‘This sounds perhaps rather peculiar coming from a source which 
is wholly sympathetic with the idea of freedom from polities and 
freedom from partisan activities in the operation of commissions. 
But it shows that an independent regulatory commission can gain an 
enormous amount of strength by following policies which are ap- 
parently consistent with the general economic regulatory policies of 
the administration and of the presidential office, and has thereby in- 
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creased substantially to strengthen the Federal ‘Trade Commission. 
It can work in that way also. 

Mr. Stuuts. The reflected light might be very helpful if one wishes 
to use it as a bulwark against the regulated groups. 

Mr. Bernstein. Yes; I find nothing improper or illegitimate about 
Presidential support, supervision, and encouragement of regulatory 
policies. 

Mr. Srutrs. You mentioned several times the failure of these com- 
missions in general to plan their regulatory work, carry it out on a 
case-by-case basis. Is there any administrative gimmick, shall we 
say, that you have thought of that would help commissions figure out 
what the broadest scope and range of their activities should be? 

Mr. Bernstern. Yes. Actually, 2 or 3 of the commissions have 
made some progress. How substantial, I don’t know. Perhaps it is 
too early to tell. But both the Interstate Commerce Commission and 
the Federal Communications Commission, and the Federal Trade 
Commission, and perhaps some others have made thoroughgoing 
surveys of their administrative operations during the last 2 or 3 years. 
It is notable that the Interstate Commerce Commission made a funda- 
mental reorganization of its administrative structure in 1953, I be- 
lieve, and perhaps the most notable feature of this reorganization 
was, for the first time, the appointment of a kind of a general manager 
or executive secretary to assume the day-to-day burden of adminis- 
trative supervision with the hoped-for effect of relieving the indi- 
vidual commissioners from a good deal of administrative routine and 
supervision. All this is to the good. 

Anything that can relieve the commissioners from day-to-day ad- 
ministrative supervision that could be easily delegated to senior exec- 
utive officials is all to the good. 

Senator Durr. Isn’t that one of the essential criticisms of these 
commissions, that they have had a tendency to let their executive func- 
tions atrophy and endeavor to do what an unsuccessful head of a cor- 
poration does, try to do too much of the work instead of delegating it. 

Mr. Brernstern. Yes; I agree completely with that, Senator Duff. 
The difficulty is that the commissioners cannot afford to delegate the 
major task of deciding cases after hearing, even in cases where they 
accept the initial decision. 

Senator Durr. I didn’t mean that phase of it. I meant it deprived 
them of the time to consider overall policy when they were so en- 
grossed with detail. 

Mr. Bernstein. Yes, sir. 

Senator Durr. They have to get rid of more of that detail, as they 
have tried to do by some administrative reorganizations. So far, 
however, they have failed to attain their essential function—to deter- 
mine policy at the top and to execute that policy down the line. A 
whole lot of administrative work hasn’t been well done and conse- 
quently there has been delay in the whole process. 

Mr. Bernstein. Yes; I agree wholly. There is a terribly strong 
tradition in the commissions for policy to emerge out of the individual 
case decision of the commissioners instead of attempting by indepen- 
dent investigation and inquiry to determine in advance what the 
policy ought to be in a given situation. 

Senator Durr. In other words, to let it happen instead of trying to 
make it happen. 











230 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


Mr. Bernstein. Yes; instead of remaining passive waiting for the 
case to come, the commission ought to take the initiative in deciding 
what policy is in the public interest. 

Senator Durr. Thank you very much, sir. 

Mr. Bernstern. Thank you, Senator. 

Senator Durr. The next witness is Prof. James C. Nelson. 


STATEMENT OF JAMES C. NELSON, PROFESSOR, STATE COLLEGE 
OF WASHINGTON, PULLMAN, WASH. 


Mr. Netson. My name is James C. Nelson. I am professor of eco- 
nomics and transportation at Washington State College. I am testi- 
fying in my private capacity as a professional economist, interested in 
transportation—not on behalf of the State College of W ashington. 

I am appearing here at the invitation of this committee. Since I 
understand that one of the purposes of these hearings is to inquire into 
the effects of entry regulation under the Motor Carrier Act upon small 

carriers and the public, I presume that I was invited to appear be- 

cause at the Board of Investigation and Research I directed and con- 
ducted the only comprehensive study that has been made of the restric- 
tions placed upon operating authority of interstate motor carriers and 
of the economic etfects of such restrictions. The title of that study 
was “Feder al Regulatory Restrictions Upon Motor and Water Car- 
riers,” published in 1945, as Senate Document No. 78, 79th Congress, 
ist session, and in summary form a year earlier as House Document 
No. 637, 78th Congress, 2d session. 

On the basis of considerable study of transport regulation, I have 
concluded that one reason why economic regulation sometimes comes 
under question and criticism is that not enough attention is regularly 
given to the end results or the economic effects of regulatory legisla- 
tion and policies. 

When a problem arises, there has been a considerable tendency to 

attempt to solve it by extending regulation without considering fully 
whether that regulation may conflict. with long-standing public ob- 
jectives or whether it can be administered effectively in the public 
interest. 

Yet regulatory agencies frequently serve in an advisory role when 
the Congress is considering new legislation or amendments to legisla- 
tion. Hence, if they are to serve constructively in that capacity, they 
must, like others, attempt to figure out where their regulation is lead- 
ing and what effects important to the public it may be producing. 
This is a tough task, as is evidenced by the paucity of scholarly studies 
really searching for and segr egating the effects of regulation. 

In my judgment, much progress in regulation has come through at- 
tempts by congressional committees to determine the justification for 
certain regul: atory policies and the effects of those policies. 

This committee is to be commended for its investigation into admin- 
istration of the Motor Carrier Act and its interest in discovering the 
effects of that administration and of the regulation iself upon small 
businesses and the public 1 in general. Similar inquiries by this com- 
mittee concerning the policies of the CAB in exempting or regulating 
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nonscheduled airlines have contributed much toward a sound solution 
of that problem in the public interest.*” 

[ wonder if I could break my testimony here and ask that my entire 
statement be incorporated into the record for I should like to skip 
certain parts of it in the interest of time.*° 

Senator Durr. We will do as you request. 

Mr. Netson. Pages 4 and 5 summarize briefly the types and fre- 
quency of restrictions found in certain certificates and permits exam- 
ined in October-November 1952 in the Board’s 10 percent stratified, 
random sample of the intercity truckers under the jurisdiction of the 
ICC in 1941. That sample is described briefly on page 2 of the sum 
mary report and in appendix A of the complete report, pages 304 to 
319. I merely wish to add here that the Board’s staff examined the 
docket records and decisions of a great many of those sample carriers 
and arranged for the Department of Commerce field forces to inter- 
view sample restricted carriers to ascertain the economic effects of 
restrictions upon operating authority. 

The most significant restrictions found were the commodity, terri- 
torial, or route or return haul restrictions. It was found that 62 
percent of the intercity truckers in 1942 had been limited to the carry- 
ing of special commodities only. Excluding carriers utilizing highly 
specialized equipment as not interested in hauling other than the 
specified commodities adapted to such equipment, approximately 40 
percent of the special commodity carriers had been limited to transpor- 
tation of only 1 commodity or commodity class, two-thirds to 3 or less 
commodities or commodity classes, and 88 percent to 6 or less com- 
modity or commodity classes. Only 38 percent were allowed to carry 
general commodities, usually with a list of exceptions. 

In addition several types of route or territorial restrictions were 
found. For example, 7 in 10 regular route common carriers pos- 
sessed less than full authority to serve intermediate points and only 
30 percent of regular route carriers and only 14 percent of those 
granted special commodities had authority to render a complete serv- 
ice at all intermediate points. 

Irregular route carriers were permitted to provide transportation 

between any two points in their authorized territories in only slightly 
more than 8 percent of thecases. In 83 percent of the route authoriza- 
tions, those carriers had no choice but to operate through points which 
they could not lawfully serve. ’ 
_ When the commodity rights were compared by direction of hauls 
it was found that slightly more than a third of the regulated intercity 
truckers had return haul limitations and about a tenth had no author- 
ity to haul back loads for compensation. 

Obviously only trip-leasing, unlawful operations or cessation of 
hauling can obviate empty mileage in such cases. These restrictions 
illustrate but far from exhaust the many detailed restrictions upon 
i great many interstate truckers. 


*> Future of Irregular Airlines, S. Re 822, 82d C S 
= gula ae pt. 822, 82d Cong., Ist sess.. and Report on Role of 
- gular Airlines in United States Air Transportation Industry, S. Rept. 540, 82d Cong., 


“ See complete statement beginning p. 242. 
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How did these operating restrictions come about in an industry as 
inherently flexible as the trucking industry? The general answer 
is that the ICC construed the grandfather clauses in sections 206 (a), 
209 (a) of the Motor Carrier ‘Act strictly. It was the general intent 
of the Congress that motor carriers in operation regularly, when 

regulation became effective in 1935, should be permitted to continue 
their interstate operations as they were then conducted without having 
to prove that their services were required by public convenience and 
necessity or were consistent with the public interest. 

It was perhaps inevitable that certificates and permits would de- 
scribe the high degree of specialization that had developed in the 
trucking industry. But it is exceedingly doubtful if anyone imagined 
that the grandfather clauses would be so interpreted that many exist- 
ing carriers, the smaller ones in particular, would have their lawful 
operations curtailed, or that the existing pattern of operations under 
free entry or the regulated pattern after the carriers had been blan- 
keted under the law would be frozen despite inconsistences, circuitous 
routes, empty mileage occasioned by insufficient commodity authority 
for return hauls, and the lesser availability of service to shippers in 
the case of perhaps a majority of the regulated carriers. 

I would like to pause here and say that I wrote a doctor’s disser- 
tation at the University of Virginia and Brooking Institution on 
the subject of motor carrier regulation in 1934 and I read all the 
hearings before the Senate Interstate and Foreign Commerce Com- 
mittee, and I read the hearings on the so-called Eastman-Rayburn 
bills which became the Motor Carrier Act of 1935. In any of that 
literature or in the discussions in the debates on the floors of the 
House or Senate, I do not recall any forecast that the effect of the 
certificate and permit provisions would be to bring about such highly 
restricted operations, empty mileage, circuitous routes, and all that 
sort of thing. I don’t believe it was visualized. I don’t believe it was 
expected that this would happen. Maybe I am wrong but this is the 
way I read the history. 

Yet this is precisely what did happen and although the ICC pos- 
sesses authority to grant additional commodities, points, territories, 
return haul authorizations, and services in public convenience and 
necessity or consistency with the public interest cases, the Board study 
did not find that the restrictions which have caused wasteful opera- 
tions had been substantially corrected by subsequent extensions of 
operating authority. Even during W orld War II we know when a 
serious shortage of transportation required that all for-hire facili- 
ties be used fully, many of the operating authority restrictions were 
not set aside or relaxed although war agency efforts were made to 
encourage trip leasing to so avoid empty backhauls. I should like 
to add also that a large number of temporary authorities were granted, 
not all that were requested, but a large number were granted and to 
some extent during the war this did avoid some of these inefficiencies. 

Although the Board’s study was completed in 1944, it is doubtful 
that. wasteful operations traceable to operating authority restrictions 
have been generally eliminated since that time. 

On their face, the regulatory restrictions such as just described 
must contribute to inefficient operations by the restricted carrier: 
in many cases. Carriers who cannot solicit backhaul traffic will 
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ave higher unit costs in every case in which profitable backhaul 
traflic would otherwise have been available. 

[t will certainly be more difficult in many instances for carriers with 
limited commodity authority to utilize their trucks as fully and as 
many hours a day as can those with full commodity authority. 

Route and territorial restrictions which perpetuate or require cir- 
cuity W hen direct and economical routes are physics lly available can 
only raise the cost of service and generally lessen its value to shippers. 

In addition to such effects, operating authority restrictions can and 
have impeded the growth of efficient carriers, and because traffic 
changes character in : time, many restricted carriers have elected to re- 
tire from the business or have been forced out because of limited oppor- 
tunity to expand or a deteriorating traffic situation for which no 
remedy exists under highly restric ted commodity authority. 

ain fact, the Board’s study found numerous examples of all of those 

cts in the docket records of the ICC and in field surveys of re- 
stricted carriers, though it was impossible with the data on hand to 
estimate the overall amount of the waste involved. 

I want to call your attention to footnote 10 which gives numerous 
references in the full report to these evidences of waste.” 

Regulatory restrictions and the process of entry control itself have 
pressed down differentially hard upon the small motor carriers. This 
can be shown in several ways. 

First, it was the small and medium-size motor freight carriers that 
were most frequently burdened with the narrowest operating au- 
thorities. 

For example, the Board’s study revealed that almost two-thirds of 
the smallest carriers, the class ITI group, and approximately 56 per- 
cent of the medium-size group, the class II carriers, were limited to 
hanling special commodities, while only 30 percent of the class I 
carriers, the large carrier group, were so limited. 

The share of the total business of those reney restricted groups 
was not insignificant. The frequently restricted class II and class IT] 
carriers together earned more than 28 percent of the 1941 revenue 
of the sample intercity carriers, operated 38 percent of the vehicle- 
niles, carried 41 percent of the tons moved, and owned or leased 53 
percent of the power units. There are some other illustrations which 

shall pass over in the interest of time. 

Another way to show the differential hardship of regulatory re- 
strictions upon small carriers is to consider the process and chances 
of their obtaining relief by grant of additional operating authority. 

Since many carriers were restricted when their grandfather rights 
were granted, we can first consider their chances of obtaining addi- 
tional authority by petitioning for reconsideration or by seeking ex- 
tensions by proof of public convenience or necessity or consistency 

vith the public interest. 

The Board’s study found “that 26.87 percent of the reported in full 
decisions involving property applications in every fifth volume 
through volume 31 “(Motor Carrier Cases) were wholly denied”: that 
the bulk of the grandfather carriers’ petitions for reconsideration of 
rights granted in grandfather cases through volume 41 of Motor Car- 
rier Cases were denied—that is, they did not rehear these cases—and 


7 See complete statement beginning p. 242. 
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that the class I carriers pressed cases for additional operating author- 
ity far more frequently than the small class L1I carriers. The Board's 
study concluded : 

* * * Restricted carriers in many instances do not find applications for ex- 
tensions a sure method of securing relief from burdensome restrictions. in such 
cases the applicant must usually prove, in face of opposition of existing carriers 
with adequate authority, that existing service is or will be inadequate or that 
the proposed service is highly distinctive. The promise of lower rates or lower 
cost from removal of restrictions is generally not sufficient. 

Finally, let us consider the handicaps confronted by the small en- 
terpriser seeking to inaugurate a for dive motor freight business in 
interstate commerce. All he would have to do is conceive of his 
operation and convince the bankers or his friends that must supply 
the capital that he has an idea worth trying out. Under entry control 
le must file an application and I believe bear the burden of proof. 

A survey of new-service applications decided and printed in full 
in volume 11 of Motor Carrier Cases revealed that 18.7 percent were 
wholly denied; that 70 of 74 carriers receiving authority to start 
operations were limited to special commodities; and that only 28 of 
the 74 carriers whose applications were decided favorably received all 
the commodity and territorial authority which they had requested. 

It is, of course, rather difficult to meet the test of public convenience 
and necessity in view of the fact that existing carriers in protecting 
themselves from additional competition will generally testify that 
there is no shortage of truck service but if there is they will be glad to 
lease or purchase additional equipment to satisfy the demand at 

xisting rates. 

The ICC ordinarily finds that existing carriers are entitled to the. 
business if willing to supply facilities and that new carriers can be 
authorized only when a monopoly exists, the new service is distinctive 
and not offer ed by existing carriers, or the new service, if similar to 
existing services, ‘will not ‘threaten the financial stability of existing 
carriers. Neither the promise of lower costs and rates from greater 
efliciency nor the support of shippers will guarantee that authority 
will be granted. As it has developed, the easiest avenue to entering 
interstate regulated trucking is to purchase operating rights at a price. 

So far consideration has been given only to what | believe to be the 
inevitable effects of detailed entry and operating authority control as 
it has existed. 

In short, that control, whether deliberately or not, has been a prime 
factor in discouraging and pressing small carriers from regulated 
trucking and in encouraging the growth of the larger carriers. 

Fewer and larger regulated carriers—some very large, indeed, in 
terms of the trucking industry have resulted from regulated com- 
petition. This raises a key question of social policy : Is it desirable 
in the public interest to adopt a scheme of regulation for motor car- 
riers which encourages a lessening of the number of carriers on each 
route and the development of a “few large and dominant carriers / 
Put in the language of economists, is it desirable to reorganize the 
trucking industr y away from a state of approximately pure competi- 
tion on dense routes and of many-firm competition on all except coun- 
try routes to a market state of oligopoly ¢ 

If so, why / 
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Does the interstate trucking industry have the economic character 
stics that make monopoly or cartel oragnization the most efhcient 
type of organization / 

In other words, is the trucking industry a typical a lie utility o1 
atural monopoly requiring one or a limited number of large firms 
to bring about the lowest level of costs for shippers and the pubhe. 

The public justification of regulation of natural monopolies is that 
they exert too much power over prices and output in markets with 
wiiny areas of inelastic demand. 

Uneconscionably high prices for necessary public utility services 
restrict consumption undesirably and result in unnecessarily high re 
turns, even with underutilization of plant facilities. 

Discriminating price practices have been obnoxious to those dis 
criminated against and though some discrimination is often justifiable 
n terms of better utilization of fixed facilities, the power to dis 
riminate can be left in private hands only if under social control. 
Hence regulation of prices is somewhat desirable. 

jut more pertinent to the questions under consideration is the 
realization that gradually developed that in some industries of great 
~oclal importance lower unit costs and lower aggregate costs could 
be achieved if monopoly organization were protec ted or possibly pro- 
moted (if the instability of competition had not already resulted in 
monopoly in such instances). 

Such cases are industries in which marked economies of scale are 
found; that is to say, as successively larger firms develop, the average 
unit costs of production at an efficient rate of utilization decrease. 
Up to the point where a firm’s market is large enough to permit the 

scale of operation giving long-run minimum costs, society can con- 
clude that monopoly should be promoted if under regulation. 

In addition, the so-called public utility industries generally re 
quire a large minimum investment and much fixed investment, with 
the additional result that economies of utilization (decre asing average 
unit costs with fuller utilization of a given plant) can be obtained 
by allowing additional business to go to existing firms up to the point 
where least-cost utilization of a given plant is achieved. However, 
as the air carrier industry has demonstrated, economies of utilization 
ihe latter type of utilization may not always serve as a permanent 
basis for restricting the number of firms. 

On the other hand, both the economies of scale and those of greater 
utilization justify continuing monopoly markets for electric plants, 
if under adequate public control. 

Thus the question arises whether such price and cost bases exist for 
lessening the number of motor carrier firms. First it should be stated 
that present policy except for the intercity bus industry in certain 
routes, does not restrict most routes to a monopoly firm. 

[ think Commissioner Arpaia made this point yesterday. 

But it does directly or indirectly limit the number of competing 
firms and, if present merger trends continue, the day may come when 
most routes, even the dense ones, will be limited to two or a very few 
large motor carriers at most. Since the trend is in that direction 
and it should be a purpose to regulate so as to reduce aggregate trans- 
port cost to a minimum, it becomes extremely pertinent to know 


70383—_56——_16 








236 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


whether large trucking and bus firms can operate at significant!) 
lower unit costs than small and medium size firms. 

Unfortunately as the Commission representatives testified yester- 
(lay no conclusive factual evidence exists in the regulatory cases or 
elsewhere on this question. But the evidence that does exist. suggests 
too strongly that motortrucking does not display any marked econ- 
omies of scale, if indeed any economies of scale exist beyond a rather 
small operation. 

Trucklines have marginal costs close to average costs and high 
operating ratios. Their variable costs comprise an extremely high 
proportion of total costs compared with traditional public utility or 
“natural monopoly” industries. Thus beyond a comparatively smal! 
scale of operation, costs seem to be constant rather than decreasing. 

At the largest scales of firm operation, there may even be increasing 
costs though evidence is inadequate for reaching a definite conclusion. 

The cost characteristics described, of course, reflect the economic 
organization of trucking. Fixed investment and thus fixed costs are 
small because the truckers do not have to provide their own rights- 
of-ways. Their payments for highway services involve direct or 
variable costs—they pay motor fuels taxes and mileage-type taxes 
as they use public facilities and in rough proportion to highway use. 

Moreover, their terminal investments do not impose high fixed 
costs. For many trucking enterprises terminals are hardly needed. 
For many others terminals are leased, often from subsidiary corpo- 
rations of the carrier. Finally, investment in equipment, the greatest 
source of necessary investment, is in relatively short-lived and small- 
scale units. 

Hence, depreciation is fast and even more important the capital 
invested in equipment can expand or decrease in small units more or 
less with changes in the volume of traffic. In the words of the econ- 
omist, trucking capital is rather divisible and mobile rather than in- 
divisible and immobile. A trucking firm does not have to start 
with a far greater investment than the traffic justifies; nor does it have 
to continue to support a large investment in fixed factors when traffic 
declines. It can just retire old units or sell them in a wide market. 

The essential meaning of this analysis, of course, is that trucking 
by its inherent nature is well organized as a highly competitive rather 
than a monopolistic industry. 

If public policy deliberately favors elimination of small and 
medium-sized firms in that field, there must be reasons in the public 
interest. for so doing other than achievement of economies of scale. 

Perhaps there are some economies of utilization to be achieved: if 
so, these can hardly be permanent justifications for limiting the num- 
ber of firms except on country routes or other routes where traffic 
will not grow. 

Perhaps there are some economies of utilization to be achieved: 
if so, these can hardly be permanent justification for limiting the 
number of firms except on country routes or other routes where traffic 
will not grow. 

Perhaps the service is adjudged superior when rendered by fewer 
and larger firms. There is some evidence that shippers prefer, other 
things equal, to deal with fewer firms with larger geographical ranges 
of service and perhaps with greater financial responsibility. 
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Historically, however, it was not pressure of shippers on the Con- 
vvess that led to enactment of the Motor Carrier Act and agricul- 
rural shippers, it may be noted, still do not desire controlled markets 
for the trucking of agricultural products. 

Witness the strong support of agriculturalists for continued exemp- 
tions for exclusive haulers of agricultural commodities and for con- 

nued trip leasing which is an essential to efficient operations under 
current conditions of controlled entry and regulatory restrictions. 

In other words, agricultural ship vers desire free, or tolerably free 

uarkets, with many firms and the efficiency of free raemaeiniiea press- 

« rates to their lowest level consistent with rendering adequate 
service. If they could obtain lower rates from restricting the number 
and inereasing the size of agric ulturally exempt truc kers, agricultural] 

vroups apparently do not realize that such a possibility exists. 

Should there be any entry controls in the trucking industry in 
view of the economic characteristics of trucking? If so, what ty pes 
of controls or policies would be economic? One point seems clear. 
It is that the public reasons for lessening the number of firms in 
trucking by means of entry control should be more fully articulated 
by the administrative agencies responsible for regulation. Greater 
research effort should be expended to determine objective ly whether 
economies of scale and utilization exist sufficiently to justify increasing 
the size of regulated trucking firms and decreasing their number. 
If transport policy is to go farther down the road of encouraging 
oligopoly or ee the evidence should be ample and persuasive 
that larger firms either bring lower unit and aggregate costs or persua 
sive service advantages, or both. 

It cannot he assumed that the emergence of large firms under con. 
trolled entry necessarily proves that those essential conditions exist. 

The reason is that the greater profitability resulting from regulated 
entry, Minimum rate control and lessened competition may have 
stimulated scale in trucking without cost advantages. With growing 
traffic, stabilizing, that is holding the numbers of firms constant. or 
reducing the number of trucking firms, automatically increase their 
average size wholly without regard to economies of size. 

While there is much testimony in motor carrier unification cases 
that operating economies will be attained if mergers are permitted, 
these may or may not be attainable in practice. In ex: mining many 
such cases, I have found few conclusions of fact based upon inde- 
pendent studies of the facts and the results of past mergers. It may 
be significant that some of the large firms resulting from mergers 
have not been especially profitable. 

[ may mention Keeshin Trade Lines and Associated Trade Lines. 
| will just summarize the remainder of it. 

I first state that if restricting industry were limited to submitting 
prow that safe, worthy equipment and safe, worthy hours of service 
for drivers were required that that firm has some evidence of financial 
responsibilities aa insurance to pespent the public, no one could 
object from an economic point to that sort of entry control, even in 
industries not having national monopoly characteristics. One might 
wonder where a board could tell in advance whether a man would 
prove in actual fact to develop financial capacity and business acumen, 
nevertheless such modest type of entry control would not greatly 
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restrict competition or cause great burdens in entering the business, 
this small scale type of business. However 20 years ago the Congress 
made the decision to have entry control and it is a fact. 

It has been an underlying issue all this time, not always discussed 
in such vigorous terms as before this committee, and it is becoming 
even more of an issue in part because of the Cabinet Committee report 
which suggests that the Congress might advisedly rewrite our declara- 
tion of policy in the Transport: ition Act of 1940 to make it. conform 
far more closely with the competitive markets that we now have in 
transportation as a whole. Obviously, if that is done, the question 
will logically arise as to restricting all types, loosening the restric- 
tions on all types of carriers that are restricted by regulation. 

We must perhaps be practical. The board of investigation and 
research attempted 10 years ago to be practical, so they merely as- 
sumed a continuation of certificates and permits control and raised 
the question on the basis of this study and the facts with a kind of 
liberalization of certificate and permit authorities would greatly 
lessen the types of wastes such as more empty mileage and circuitous 
routes and less hours of utilization per truck today ‘and all that sort 
of thing and they recommended these for the four steps shown on 
page 15 of my testimony: 

1. Special commodity restrictions should be limited to carriers whose service 
is of such specialized nature as to be unsuited to the transportation of genera! 
commodities, but such restrictions should not prevent the carrier from using 
its equipment for transportation of such commodities as are necessary to pro- 
vide adequate and economical loads, outbound and inbound: 

2. Route restrictions which require unnecessary circuitous movement over 
specified highways or through gateway points or unnecessary movement through 
congested areas should be eliminated from all certificates and permits ; 

3. Authorizations which prevent common and contract carriers from render- 
ing service to and from all points within their authorized territories and points 
through which their vehicles pass in serving presently authorized territories 
should be abolished ; and 

4. Restrictions upon the type of service rendered should be limited to those 
necessary to confine carriers to common or contract carriage, except where rendi- 
tion of both types is consistent with the public interest.” 

As the director of the board’s study of Federal Regulatory Restric- 
tions upon Motor and Water Carriers, I concluded that it was un- 
likely, all things considered, that the commodity, territorial, and 
return-haul restrictions could have had the overall effect of i improving 
the utilization of truck facilities. 

I am still of that opinion as we are still lacking evidence that strong 
economies of scale exist in trucking while acc umulating evidence in 
the ICC records themselves suggests that costs in that industry tend 
to be constant rather than decreasing. 

Accordingly, it is my belief that if controlled entry is continued 
for interstate trucking, all carriers, except those whose equipment 
is highly specialized and who seek to continue in a profitable special- 
ized type of service, should be permitted to carry all commodities 
authorized in both directions, to serve all points along the routes 
utilized, and generally should be granted general commodities rather 
than one or a highly “restricted list of commodities. It is one thing 
to restrict the number of firms allowed to operate along a route or 
in a geographical territory. This may or may not lead to a mini- 
mization of transport costs, depending upon the situation as to the 


7 See footnote 23 in Mr. Nelson’s ful! statement, p. 250. 
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economies of scale and utilization. It is another thing, however, to 
allow 5 firms to operate along a route but to permit only 2 of them 
have backhauls or to solicit traffic of all types. It seems quite clear 
to me that the latter type of entry control is on its face likely to pro 
duce inflexibilities of service not in the interest of the shipping public 
and certainly not consistent with wartime needs of conservation of 
transport facilities and labor. 

Moreover, I also think it likely that the latter situation will tend 
1 many instances to require more trucks on the road than might 
otherwise be essenti: al; in other words, to raise the level of agoregate 
costs by creating rather than eliminating excess capacity. And, 
nally, the discouragement to enterprise when some haulers can so- 
licit any goods they desire to carry and in the same markets other 

arriers must refrain from doing so, irrespective of their relative 
merits, should be avoided unless persuasive conditions exist that 
justify such differential entry treatment. 

For those reasons, excessively detailed restrictions upon operating 
authority seem undesirable in the public interest if entry controls are 
retained in present form. 

[ thank you. 

Mr. Struuits. Now, Professor Nelson, yesterday’s testimony—and 
vou were here to listen to it—found the ICC stressing that their 
aie vy gave great aid and assistance to small points and small ship- 
pers by forcing the carriers to serve points which were unprofitable. 
Did your board study or any other study that you know of, show 
the extent of these loss points ¢ 

Mr. Necson. Mr. Stults, I did not examine conscientiously and 
specifically into the particular question you raised. However, we 
examined a great many regulatory decisions and a great many dockets 
and it was a long time ago when I made this study but my present 
recollections of the examination of all these things did not reveal 
cases where service had been required. 

| have no doubt but what there are such cases, but I don’t recollect 
inding many of them. Another way to approach an answer to — 
question is to look at the very process itself. It attempts, the : 
tempt of the Commission under the grandfather clauses was os 
allow the services in which the orandfather carriers had been spe- 
cahzing as of the grandfather dates in 1935 and continuously 
after until they decided the decision, even if it was 1941 or 1949. 
They required legal proof, documentary _—_ ee various other 
things. Asa result of inability to give proof or the particular types 
of proofs required many carriers were cut seed actually, especially 
the small carriers but the effect of that general process is to freeze 
the existing specialized structure which is more or less natural to 
the true ‘king industry and this does not require those carriers to serve 
any places except those places or commodities specified in the 
certificate. 

Truckers, even common-carrier truckers with certificates of public 
convenience and necessity are hardly common carriers in the sense 
that the railroads are, because the railroads must acc ‘ept anything that 
s offered them provided it is offered to them according to correct 
packaging and conditions specified in their tariffs. Almost all of our 
general commodity carriers, even the big ones have a list of exelp- 
tions, probably desirably so. I am not saying this is undesirable but 
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it is a fact. Hence I think the effect of specifics of this thing is to 
lessen the pressure generally upon individual carriers to serve points 
or carry traffic which they might not want to carry. 

Mr. Sruvrs. As you point out in the case of railroads and certainly 
airlines it is very easy to make a scheduled stop and pick up pas- 
sengers or freight. It is very easy to police whether a railroad or 
airline stops at a point which does not generate sufficient traffic. 

On the other hand, a common carrier in the trucking industry, if 
he does not solicit business in areas, has no reason and is not force: 
to stop there. 

Mr. Nexson. On the basis of factual analysis I cannot answer that 
question. I do know that there are a number of our certificated ecar- 
riers in transcontinental commerce who largely have set up their 
business to give long-haul through transportation and not transporta- 
tion to small intermediate points. I do not feel this is undesirable. 
This might develop under free competition if there is a real shipper 
demand for one-carrier service transcontinentally from Chicago or 
St. Louis to the coast. This might otherwise develop. If it were to 
develop under free entry, I would say these carriers who set up their 
services and certificates, now recognize that is the type of service they 
are giving and the shippers at intermediate points can’t require thei 
to stop, does not mean this is bad for public policy auovihel there are 
enough carriers to serve the other points to take care of them. We 
don’t know whether there are or not. 

Mr. Struts. It is only bad where the mere existence of a certificate 
through those small points precludes any other trucker coming in and 
filling the wants of the shippers. 

Mr. Neison. I would say that; yes. 

Mr. Sruurs. One other question. Is there any evidence that you 
have seen that the free market in trucking, let us say for farmers, lias 
led to ruinous competition or to chaos or a situation which can be 
characterized as cutthroat, ruinous, chaotic. Do you have evidence 
of that situation existing in the agricultural field ? 

Mr. Netson. In recent years I have not personally engaged in re- 
search or directing research in that specific area. Hence I cannot 
answer that on the basis of having made factual studies that were the 
basis of my testimony this morning. However, I am aware, as | 
think most people who follow transportation affairs closely. who read 
the trade journals, who know carriers and shippers and so on, are. 
that it is generally contended by the carriers, especially the common 
carriers of various types, that this exempt trucking is growing all the 
time, that more and more trucks and more and more of the traffic is 
leaving the common carriers both by rail and by truck—regulated com- 
mon carriers by truck. 

It seems to me that if these observations of those that follow the 
transportation markets very closely are true, the growth of the volume 
going that way and the number of facilities and investment would 
indicate quite clearly, since they do not have restricted entry or mini- 
mum rate orders, that under preset conditions, or in the postwar 
period at least, the profits to be earned in those lines of business are 
adequate to keep people in the business, to draw more people in and 
to cause small-business men to make investments. 

Does that answer your question ¢ 

Mr. Srutts. Yes, sir. 
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Mr. Apams. The committee is pressed for time and I will restrict 
myself to some short questions. Would you say that competition is a 
omponent of the public interest-—that it is part of this concept of 
convenience and necessity ‘ 

Mr. Netson. | ners ito should discuss the concept that you mean 
as to necessity before I answer the question, but I shall answer it as 
phrased “yes,” in all cases except those market situations where 
we have, actually have a natural monopoly and in those cases I would 
think that competition in the sense I think you mean, Dr. Adams, com- 
petition of other firms offering public utility services of the same 
type, I think that is what you mean, of that type I would think it 
would be undesirable to stimulate that kind of competition in the 
same market. For example, in the electric utility industry, you must 
give a Whole area or city to one company. I think it would be unde- 
-irable to stimulate an additional electric plant in order to provide 
competition. 

On the other hand I think it might be desirable to have some of 
the regulations breaking up holding companies. The SEC has encour- 
aged separate ownership of gas utilities and electric utilities so you 
can have proper competition even where you have monopoly electric 
firms. 

Mr. Apams. In the trucking industry if you have one line operat- 
ing between New York and C ‘hicago, say, and that line is physically 
capable of filling shipper needs, would you say that public convenience 
and necessity is adequately served or should new lines be certificated / 

Mr. Nerson. I would say that public convenience and necessity 
would only be adequately served in the case you speak of if it is to be 


shown by conclusive and persuasive evidence that to permit more than 
1 carrier, 2, 3, 5 * to 50 or a hundred or how many the traffic would 


justify, would lead to greater aggregate cost. for the shipping public. 
In other words, only in those cases where there are marked economies 
of scale, so marked that to have one trucker between Chicago and New 
York haul that tremendous volume of truck traffic would le: id to clear ly 
lower unit costs, lower prices and lower aggregate cost to the shippers— 
only in such a situation would I agree, that to » have no other firm in the 
market would satisfy public interest. 

Mr. Apams. To your knowledge is such persuasive and convincing 
evidence now available? 

Mr. Netson. No. I don’t believe it is available. 

Mr. Apams. That is all, sir. 

Senator Durr. One of the things that has occurred to me in con- 
nection with this is the fact that the public regulatory bodies have very 
often confined themselves to one phase of the. public problems without 
relation to others. For example, everyone knows that at the present 
time the highways of this country are grossly overcrowded. It will 
be a major ‘problem to get the funds in order to make them adequate 
even for current traffic without the continuous expansion, yet the ICC 
requires circuitous and empty backloads thus encumbering the traffic 
on the highways. It seems to me they should take that into considera- 
tion because crowding of the highways is as much a Government prob- 
lem asthe problem of regulating the price structure. 

| think in another case where we had some hearings last year on 
people in the farm area who ship a load of stuff to market and have to 
come back empty. With the farm price structure what it is, it would 
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seem that one Government agency ought to be interested in trying to 
help solve, if it can as an integral part “of its own responsibilities, some 
related problem instead of leaving it up on the shelf. 

Mr. Newson. I agree with those points, Senator Duff. Of course one 
of our problems in : transportation—and this is one of the reasons why 
I think the Cabinet Committee report probably is going to receive 
serious consideration—is that we do not consider all of these factors. 
Specifically, legislatures and the Congress have tremendous problems 
in trying to price the services, highway services and water carrier 
channel services, and to price the. way services provided by public 
facilities. This lessens the cost of those carriers dependent upon pub- 
lic facilities, and this, of course, affects the market opportunities of 
the private agencies that do not have this advantage. And it seems 
to me that this is a serious problem, and I don’t see any way out of it 
until the policymakers begin to visualize these problems as a whole. 

Senator Durr. In other words, these regulatory bodies can’t go in 
with blinders on. ‘They have to see the immediate problem in relation 
to the thing they are doing because in the final analysis that is as much 
their job as regulating particular industries. 

Mr. Netson. I agree with you. But the motor carriers and water 

carriers should have the part of their total costs paid by taxpayers 
added to their carrier costs in fixing their minimum rates. IT am 
rather doubtful if that would stand up. 

Senator Durr. I wasn’t concerned with the subsidy phase of it at 
all. I was concerned with the best use of the resources which have 
been regulated in the public interest. Thank you, sir. 

Mr. Netson. Thank you. 


(The prepared statement referred to by Mr. Nelson reads as 
follows :) 


PREPARED STATEMENT OF JAMES C. NELSON, PROFESSOR OF ECONOMICS AND 
TRANSPORTATION, STATE COLLEGE OF WASHINGTON 


My name is James C. Nelson. I am professor of economics and transporta- 
tion at Washington State College. Before returning to academic life in 1947, 
I was Chief of the Transportation Division, Office of Domestic Commerce, United 
States Department of Commerce, in which position I directed studies of trans- 
port problems in all fields affecting domestic commerce and made numerous 
analyses for the Secretary of Commerce of transport legislation under consid- 
eration by the Congress. During 1944 I worked in the Office of Defense Trans- 
portation as Assistant Director, Division of Review and Special Studies. Be- 
tween November 1941 and June 1944 I was Assistant Director in charge of regu- 
latory policy studies, Division of Economic Studies, Board of Investigation and 
Research, the special research agency established by the Congress under the 
Transportation Act of 1940 to investigate the relative economy and fitness of 
motor, rail, and water agencies, questions of public aids to transportation and 
carrier taxation, and to report to the Congress on how public policy, including 
regulation, might be adjusted to minimize total transport costs by encouraging 
traffic to flow over the agencies having the lowest costs. Prior to my service 
with that Board I was senior transportation economist in the Bureau of Agri- 
cultural Economics, United States Department of Agriculture, joining that 
agency in 19388 when a Division of Transportation was organized to conduct 
research in transport problems of agriculture and to appear in rate cases involv- 
ing agricultural products. I was on loan in 1940-41 to the National Resources 
Planning Board, with the responsibility of preparing a critical review of trans- 
port regulaton in the United States for Transportation and National Policy, 
comprehensive examination of national transportation problems published in 
1942. Previous to 1938 I had taught in several universities, after receiving my 
Ph. D. in economies at the University of Virginia in 1934, and also had worked 
more than a year in the Washington Department of Public Service, the regulatory 
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agency of that State. Finally, in recent years I have held several consulting 
positions in directing planning studies of highway finance and taxation for such 
legislative committees as the Joint Fact Finding Committee on Highways, 
streets, and Bridges of the State of Washington and the legislative research 
committee of the North Dakota Legislature. 

I am appearing here at the invitation of this committee. Since I understand 
that one of the purposes of these hearings is to inquire into the effects of entry 
regulation under the Motor Carrier Act upon small carriers and the public, I 
presume that I was invited to appear because at the Board of Investigation and 
Research I directed and conducted the only comprehensive study that has been 
made of the restrictions placed upon operating authority of interstate motor 
carriers and of the economic effects of such restrictions. ‘The title of that study 
was Federal Regulatory Restrictions Upon Motor and Water Carriers, published 
in 1945 as Senate Document No. 78, 79th Congress, 1st session, and in summary 
form a year earlier as House Document No. 637, 78th Congress, 2d session. 

On the basis of considerable study of transport regulation, I have concluded 
that one reason why economic regulation sometimes comes under question and 
criticism is that not enough attention is regularly given to the end results or 
the economie effects of regulatory legislation and policies. When a problem 
arises, there has been a considerable tendency to attempt to solve it by extending 
regulation without considering fully whether that regulation may conflict with 
long-standing public objectives or whether it can be administered effectively in 
the public interest. Little evidence exists that regulatory agencies systemati- 
cally take stock of their own policies and decisions in terms of the broad public 
interest. Yet regulatory agencies frequently serve in an advisory role when the 
Congress is considering new legislation or amendments to legislation. Hence, 
if they are to serve constructively in that capacity, they must, like others, attempt 
to figure out where their regulation is leading and what effects important to 
the publie it may be producing. This is a tough task as is evidenced by the 
paucity of scholarly studies really, searching for and segregating the effects of 
regulation. In my judgment, much progress in regulation has come through 
attempts by congressional committees to determine the justification for certain 
regulatory policies and the effects of those policies. This committee is to be 
commended for its investigation into administration of the Motor Carrier Act 
and its interest in discovering the effects of that administration and of the regu- 
lation itself upon small businesses and the public in general. Similar inquiries 


by this committee concerning the polices of the CAB in exempting or regulating 


nonscheduled airlines have contributed much toward a sound solution of that 
problem in the public interest.’ 


OPERATING AUTHORITY RESTRICTIONS UPON MOTOR CARRIERS 


A beginning can be made in the direction of evaluating the effects of entry 
control by noting the types of restrictions that Federal control of operating 
authority has imposed upon regulated intercity trucking operations in inter- 
State commerce. Thus, restrictions have been placed in certificates and per- 
mits upon (1) the commodities carried, (2) the highway routes traversed, (3) 
the origin, intermediate, and destination points or territories served, (4) the 
sizes of shipments transported, (5) the types of containers or trucks used, 
(6) the seasons worked, (7) the classes of services rendered, and (8) the 
Classes of shippers served. These and other limitations are commonly specified 
in the certificates and permits issued by the ICC to common and contract 
motor carriers, respectively.2. For example, the Board of Investigation and 
Research study, on the basis of a representative sample, found that 62 percent 
of the intercity truckers in November 1942 had been limited to the carrying 
of special commodities only. Excluding carriers utilizing highly specialized 
equipment as not interested in hauling other than the specified commodities 
adapted to such equipment (8.1 percent of the total), approximately 40 percent 
of the special commodity carriers had been limited to transportation of only 
l commodity or commodity class; two-thirds, to 3 or less commodities or commod- 
ity classes ; and 88 percent, to 6 or less commodities or commodity classes. Even 


*Role of Irregular Airlines in United States Air Transportation Industry, hearings 
before a subcommittee of the Select Committee on Small Business, U. S. Senate, 82d Cong., 
ist sess., April 23-May 5, 1951; and Future of Irregular Airlines in United States Air 
lransportation Industry, hearings before a subcommittee of the Select Committee on Small 
Business, U. S. Senate, 83d Cong., 1st sess., March 31 and May 1-8, 1953. 

_.° Federal Regulatory Restrictions Upon Motor and Water Carriers, H. Doc. No. 637, 
‘Sth Cong., 2d sess., 1944, p. 2. 
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the 38 percent of the interstate truckers granted general commodities usually 
were restricted by a list of exceptions, such as articles of unusual value, high 
explosives, commodities in bulk, household goods, commodities requiring specia| 
equipment, and commodities injurious to other lading.’ Several types of route 
or territorial restrictions were also found. For example, 7 in 10 regular-route 
common carriers possessed less than full authority to serve intermediate points: 
and only 35 percent of regular-route carriers granted general commodities and 
only 14 percent of those granted special commodities had authority to render 
a complete service at all intermediate points. Irregular route carriers were 
permitted to provide transportation between any 2 points in their authorized 
territories in only slightly more than 8 percent of the cases; in 83 percent of 
the route authorizations, those carriers had no choice but to operate through 
points which they could not lawfully serve.‘ 

Other spatial restrictions include those disallowing operation over the shortest 
practicable highway route where that would increase competition against the 
direct-route carriers; and the “gateway” restrictions which require that service 
between old and newly acquired territories (merger or purchase of operating 
rights cases) shall be through points common to the operating authority of both 
the acquired and acquiring carriers, even though circuitous operating routes 
result... When the commodity rights were compared by direction of haul, it was 
found that slightly more than a third of the regulated intercity truckers had 
return-haul limitations and about a tenth had no authority to haul back-loads 
for compensation.® Obviously, only trip leasing, unlawful operations, or cessa- 
tion of hauling can obviate empty mileage in such cases. These restrictions 
illustrate but far from exhaust the many detailed regulatory restrictions upon a 
great many interstate truckers." 

How did these operating restrictions come about in an industry as inherently 
flexible as the trucking industry? The general answer is that the ICC construed 
the grandfather clauses in sections 206 (a) and 209 (a) of the Motor Carrier 
Act strictly... It was the general intent of the Congress that motor carriers in 
operation when regulation became effective in 1935 should be permitted to con- 
tinue their interstate operations as they were then conducted without having to 
prove that their services were required by public convenience and necessity or 
were consistent with the public interest. It was inevitable that certificates and 
permits would describe the high degree of specialization that had developed in 
the trucking industry. But it is exceedingly doubtful if anyone imagined that 
the grandfather clauses would be so interpreted that many existing carriers, the 
smaller ones in particular, would have their lawful operations curtailed, or that 
the existing pattern of operations utder free entry or the regulated pattern after 
the carriers had been blanketed under the law would be frozen despite incon- 
sistencies, circuitous routes, empty mileage occasioned by insufficient commodity 
authority for return hauls, and the lesser availability of service to shippers in 
the case of perhaps a majority of the regulated carriers. 

Yet this is precisely what did happen, and although the ICC possesses authority 
to grant additional commodities, points, territories, return-haul authorizations, 
and services in public convenience and necessity or consistency with the public 
interest cases, the Board’s study did not find that the restrictions which have 
caused wasteful operations had been substantially corrected by subsequent 
extensions of operating authority. Even during World War II when a serious 
shortage of transportation required that all for-hire facilities be used fully, 
many of the operating-authority restrictions were not set aside or relaxed, 
although war-agency efforts were made to encourage trip leasing to avoid empty 
hackhauls.® Although the Board’s study was completed in 1944, it is doubtful 
that wasteful operations traceable to operating authority restrictions have 
generally been eliminated since that time. 


SOME EFFECTS OF ENTRY CONTROL AND REGULATORY RESTRICTIONS 


Ou their face, the regulatory restrictions just described must contribute to 
inefficient operations by the restricted carriers in many cases. Carriers who 
cennnot solicit back-haul traffic will have higher unit costs in every case in which 


%Tbid., p. 3: and Federal Regulatory Restrictions Upon Motor and Water Carriers 
$. Doc. No. 78, 79th Cong., 1st sess., 1945, pp. 27-36. 

‘ Ibid., pp. 76-88. 

5 Ibid., pp. 96-116. 

* Ibid., pp. 121-133. 

7 Tbid., pp. 147-166. 

® Ibid., pp. 208-227. 

® Tbid., pp. 167-207. 
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profitable back-haul traffic would otherwise have been available. It will cer- 
tainly be more difficult in many instances for carriers with limited commodity 
authority to utilize their trucks as fully and as many hours a day as can those 
with full commodity authority. Route and territorial restrictions which per- 
petuate or require circuity when direct and economical routes are physically 
uvailable can only raise the cost of service and lessen its value to shippers. In 
addition to such effects, operating-authority restrictions can and have impeded 
the growth of efficient carriers, and because traffic changes character in time, 
many restricted carriers have elected to retire from the business or have been 
forced out because of limited opportunity to expand or a deteriorating traffic 
situation for which no remedy exists under highly restricted commodity author- 
ity. In fact, the Board’s study found numerous examples of all of those effects 
n the docket records of the ICC and in field surveys of restricted carriers, though 
t was impossible with the data on hand to estimate the overall waste involved.” 

Regulatory restrictions and the process of entry control itself have pressed 
down differentially hard upon the small motor carriers. This can be shown in 
several ways. First, it was the small and medium-size motor-freight carriers 
that were most frequently burdened with the narrowest operating authorities. 
For example, the Board’s study revealed that almost two-thirds of the smallest 
‘arriers, the class III group, and approximately 56 percent of the medium-size 
sroup, the class II carriers, were limited to hauling special commodities while 
only 30 percent of the class I carriers, the large-carrier group, were so limited. 
fhe share of the total business of those frequently restricted groups was not 
insignificant. The frequently restricted class II and class III carriers together 
earned more than 28 percent of the 1941 revenue of the sample intercity carriers, 
operated 38 percent of the vehicle-miles, carried 41 percent of the tons moved, 
and owned or leased 53 percent of the power units.” Class II and III carriers 
were also found to be somewhat more frequently restricted with respect to 
serving intermediate points or territories and in regard to return hauls.” To 
the extent, then, that eertificate and permit restrictions contribute to low util- 
ization, circuitous mileage, and empty mileage as well as to a poor opportunity 
or even the efficient firm to grow and prosper, it follows that those effects bear 
especially heavily upon the small and medium-size firms. 

\nother way to show the differential hardship of regulatory restrictions upon 
siall carriers is to consider the process and chances of their obtaining relief 
hy grant of additional operating authority. When a carrier started on a small 
scale as most grandfather truck lines have done, the normal course of events 
was for shipper demand for its services to grow if good service at competitive 
rates was rendered. Thus, such a carrier undoubtedly received offers to hau! 
profitably other commodities, to serve other points, or to render a more complete 
service to its patrons. In ordinary businesses, a firm would merely decide 
whether extending its services would be profitable and would naturally give 
priority to the most profitable service extensions. But under regulated entry, 
new operating authority must be sought for each additional commodity, point, 
route, or service to be rendered beyond the existing authorized services. 

his has required either (1) an attempt to purchase at a price the operating 
rights already held by other carriers, or (2) the filing of applications for exten- 
sions of operating authority, with the administrative delays, legal costs and 

ertainties necessarily involved. If the latter course were elected, the oppo- 

on of all other carriers affected by increased competition would usually be 

ufronted as in the case of seeking a right to start a trucking service in the 
first place. The Board’s study found “that 26.87 percent of the reported in 
full decisions involving property applications in every fifth volume through 
volume 31 [Motor Carrier Cases] were wholly denied”; that the bulk of the 
grandfather carriers’ petitions for reconsideration of rights granted in grand- 
futher cases through volume 41 of Motor Carrier Cases were denied; and that 
the class I carriers pressed cases for additional operating authority far more 
frequently than the small class III carriers.“ The Board's study concluded: 

‘* * * restricted carriers in many instances do not find applications for exten- 
siohs a sure method of securing relief from burdensome restrictions. In such 
cases the applicant must usually prove, in face of opposition of existing carriers 
With adequate authority, that existing service is or will be inadequate or that 
the proposed service is highly distinctive. The promise of lower rates or lower 


Ibid., pp. 25-27, 29-36, 44-74, 88-96, 103-110, 116-120, 133-145, 156, 159-160, and 
162-163. 
‘Ibid., pp. 37-40. 
*Ibid., pp. 79-81, 86, and 128-129. 
Ibid., pp. 52-58. 
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cost from removal of restrictions is generally not sufficient.””* With limited 
financial resources, small carriers obviously cannot watch the strength of the 
larger carriers when seeking to purchase operating rights to round out an 
operation. 

Finally, let us consider the handicaps confronted by the small enterpriser 
seeking to inaugurate a for-hire motor-freight business in interstate commerce. 
First, the small-business man with an idea and modest Capital finds it difficulr 
or impossible to obtain requisite operating authority so that he can lawfully 
take the risks of translating his idea into actual operations along a route or 
in a territory. A survey of new-service applications decided and printed in 
full in volume 11 of Motor Carrier Cases revealed that 18.7 percent were wholly 
denied; that 70 of 74 carriers receiving authority to start operations were 
limited to special commodities; and that only 28 of the 74 carriers whose appli- 
cations were decided favorably received all the commodity and territorial 
authority which they had requested.” While this was a limited check on the 
chances of success in new-service application Cases, it is common knowleige 
that obtaining authority to start an entirely new operation is extremely difficult. 

This is because the would-be carrier must spend considerable money and time 
in making and defending applications for certificate or permit authority, for he 
must defend his operating and financial plan not only before his friends or 
bankers supplying capital but also at a hearing at which existing carriers, the 
large ones in particular, employ lawyers to break down his case. He ordinaril) 
must prove that present trucking services are physically inadequate. ‘This is 
an extremely difficult test in view of the fact that existing Carriers, in protect- 
ing themselves from additional competition, will generally testify that there is 
no shortage of truck service; but if there is, they will be glad to lease or pur- 
chase additional equipment to satisfy the demand at existing rates. The [CC 
ordinarily finds that existing carriers are entitled to the business if willing 
to supply facilities and that new carriers can be authorized only when a monop- 
oly exists, the new service is distinctive and not offered by existing carriers, or 
the new service, if similar to existing services, will not threaten the financial 
stability of existing carriers. Neither the promise of lower costs and rates from 
greater efficiency nor the support of shippers will guarantee that authority will 
be granted.” As it has developed, the easiest avenue to entering interstate 
regulated trucking is to purchase operating rights. 


CRITERIA FOR LIMITING THE NUMBER OF FIRMS IN TRUCKING 


So far consideration has only been given to what I believe to be the inevitanbie 
effects of detailed entry and operating authority control as it has existed. In 
short, that control, whether deliberately or not, has been a prime factor in 
discouraging and pressing small carriers from regulated trucking and in en- 
couraging the growth of the larger carriers. Fewer and larger regulated 
carriers, some very large, indeed, in terms of the trucking industry, have re- 
sulted from regulated competition. This ruises a key question of social policy: 
Is it desirable in the public interest to adopt a scheme of regulation for motor 
earriers Which encourages a lessening of the number of carriers on each route 
and the development of a few large and dominant carriers’ Put in the language 
of economists, is it desirable to reorganize the trucking industry away from a 
state of approximate pure competition on dense routes and of many-firm com- 
petition on all except country routes to a market state of oligopoly? If so, why? 
Does the interstate trucking industry have the economic characteristics that make 
monopoly or cartel organization the most efficient type of organization? In 
other words, is the trucking industry a typical public utility or natural monopoly 
requiring one or a limited number of large firms to bring about the lowest level 
of costs for shippers and the public as, for instance, in the case of the electric 
power industry? 

The concept, “natural monopoly,” is not without its difficulties as a basis for 
imposing economic regulation upon an industry. Some regulated industries 
eannot be regarded as natural monopolies in the sense that monopoly inevitably 
came about as a result of the instability of competition; rather, they were created 
for market-control purposes or by law as legal monopolies. Other monojpwlies 


14 Thid., p. 58. 

18 Tbid., pp. 228-229. 

16 Tbid., pp. 229, 239-246. See West Coast Bus Lines Common Carrier Application, 
32 M. C. C. 619-640 (1942), and 41 M. C. C. 269-294 (1942). 
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emerged naturally in markets but did not win the public-utility designation as 
industries “affected with a public interest.” And numerous oligopolies exist in 
markets that cannot be classed as highly competitive; yet they are unregulated 
.ave for the antitrust laws. Difficult as it has always been to classify industries 
s effectively competitive or workably competitive, the term, ‘natural monopoly,” 
has been a useful concept both for legal and economic purposes. In a libera! 
society emphasizing the freedom to enter markets and free choice, that concept 
has over the years substantially limited imposition of public utility regulation to 
those industries whose strong monopoly and public-interest characteristics have 
been readily apparent. 

The public justification of regulation of natural monopolies is that they exert 
too much power over prices and output in markets with many areas of inelastic 
demand. Uneonscionably high prices for necessary public-utility services re 
strict consumption undesirably and result in unnecessarily high returns, even 
with underutilization of plant facilities. Discriminating price practices have 
heen obnoxious to those discriminated against and though some discrimination 
. often justifiable in terms of better utilization of fixed facilities, the power to 
liscriminate can be left in private hands only if under social control. Hence, 
regulation of prices is desirable. But more pertinent to the questions under 
consideration is the realization that gradually developed that in some industries 
of great social importance lower unit costs and lower aggregate costs could 
be achieved if monopoly organization were protected or promoted (if the in 
stability of competition had not already resulted in monopoly ) 

Such eases are industries in which marked economies of scale are found: 
that is to say, aS successively larger firms develop, the average unit costs of pro- 
duction at an efficient rate of utilization decrease. Up to the point where a 
firm’s market is large enough to permit the scale of operation giving long-run 
minimum costs, society can conclude that monopoly should be promoted if under 
regulation. In addition, the so-called public-utility industries generally require 
a large minimum investment and much fixed investment, with the additional] 
result that economies of utilization (decreasing average unit costs with fuller 
utilization of a given plant) can be obtained by allowing additional business to 
go to existing firms up to the point where least-cost utilization is achieved. 
However, as the air-carrier industry has demonstrated, economies of utilization 
may not always serve as a permanent basis for restricting the number of firms. 
On the other hand, both the economies of seale and those of greater utilization 
instify continuing monopoly markets for electric plants if under adequate public 
control, 

Thus, the question arises whether such price and cost bases exist for lessening 
the number of motor-carrier firms. First, it should be stated that present policy, 
except for the intercity bus industry in certain eases, does not restrict most 
routes to a monopoly firm. But it does directly or indirectly limit the number 
of competing firms and, if present merger trends continue, the day may come 
when most routes, even the dense ones, will be limited to two or a very few large 
motor carriers at most. Since the trend is in that direction and it should be a 
purpose to regulate so as to reduce aggregate transport cost to a minimum, it 
hecomes extremely pertinent to know whether large trucking and bus firms ean 
operate at significantly lower unit costs than small- and medium-size firms. 
Unfortunately. no conclusive factual evidence exists in the regulatory cases or 
elsewhere on this question. 

But the evidence that does exist suggests strongly that motor trucking does 
not display any marked economies of scale, if, indeed, any economies of scale 
exist beyond a rather small operation. Truck lines have marginal costs close to 
iverage costs and high-operating ratios. Their variable costs comprise an 
extremely high proportion of total costs compared with traditional publie utility 
or natural monopoly industries. Thus, beyond a comparatively small scale of 
operation, costs seem to be constant rather than decreasing.” At the largest 
scules of firm operation, there may even be increasing costs though evidence is 
inadequate for reaching a definite conclusion. The cost characteristics described 
reflect the economic organization of trucking. Fixed investment and thus fixed 
costs are small because the truckers do not have to provide their own rights-of- 
Way. Their payments for highway services involve direct or variable costs—they 


*See Ford K. Edwards, Cost Analysis in Transportation. American Economic Review, 

ol, XXXVII, No. 2, May 1947, pp. 446-454; D. Philip Locklin, Economics of Transporta- 
n are Ill.: Richard D. Irwin, Inc.), Fourth edition, 1954, pp. 680—685, 700-702, 
| 724-726. 
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pay motor fuels and mileage-type taxes as they use public facilities and in rung) 
proportion to highway use. Moreover, their terminal investments do not impose 
high-fixed costs. For many trucking enterprises terminals are hardly needed. 
For many others, terminals are leased, often from subsidiary corporations of the 
earrier.” Finally, investment in equipment, the greatest source of necessary 
investment, is in relatively short-lived and small-scale units. Hence, depreciation 
is fast and even more important the capital invested in equipment can expand or 
decrease in small units more or less with changes in the volume of traffic. In 
the words of the economist, trucking capital is rather divisible and mobile rather 
than indivisible and immobile. A trucking firm does not have to start with a far 
greater investment than the traffic justifies; nor does it have to continue to 
support a large investment in fixed factors when traffic declines. It can just 
retire old units or sell them in a wide market. 

The essential meaning of this analysis, of course, is that trucking by its inherent 
nature is well organized as a highly competitive rather than a monopolistic 
industry.” If public policy deliberately favors elimination of small- and medum- 
size firms in that field, there must be reasons in the public interest for so doing 
other than echievement of economies of scale. Perhaps, there are some economies 
of utilization to be achieved: if so, these can hardly be permanent justifications 
for limiting the number of firms except on country routes or other routes where 
traffic will not grow. Perhaps the service is adjudged superior when rendered 
by fewer and larger firms. There is some evidence that shippers prefer, other 
things equal, to deal with fewer firms with larger geographical ranges of service 
and perhaps with greater financial responsibility. Historically, however, it 
was not pressure of shippers on the Congress that led to enactment of the Motor 
Carrier Act and agricultural shippers, it may be noted, still do not desire con- 
trolled markets for the trucking of agricultural products. Witness the strong 
support of agriculturalists for continued exemptions for exclusive haulers of 
agricultural commodities and for continued trip leasing which is an essential to 
efficient operations under current conditions of controlled entry and regulatory 
restrictions.” In other words, agricultural shippers desire free or tolerably free 
markets with many firms and the efficiency of free competition pressing rates to 
their lowest level consistent with rendering adequate service. If they could 
obtain lower rates from restricting the number and increasing the size of agri- 
culturally exempt truckers, agricultural groups apparently do not realize that 
such a possibility exists. 

Only a word or two is needed concerning whether price exploitation reasons 
existed for regulation of motor carriers. Historically before 1935, the facts 
are that shipper groups did not bring before the Congress, in volume, complaints 
against motor carriers as charging excessively high rates, as earning excessive 
and monopoly returns, or as utilizing price discrimination to build up certain 
shippers at the expense of others or to assess higher short-haul rates than 
existed between long-haul points. The complaints, rather, were from some of 
the carriers, labor organizations, and the railroads that competitive rates were 
too low for adequate returns in a depression period and that excess capacity in 
transport existed because of free entry. The logical conflict between those two 
ideas never seemed to bother the advocates of rate stabilization through mini- 
mum rate and entry controls. But there have been some recent shipper com- 
plaints that motor carrier rates are now too high because excess facilities and 
high unit costs from poor utilization of trucks have come about under regulated 
rates that yield a high level of profitability and security for which the shippers 
collectively have to pay.” 


18 Amendment to Interstate Commerce Act (relating to issuance of motor cagster 
certificates), hearing before the Committee on ene and Foreign Commerce. 
Senate, 83d Cong., 1st sess., on S. 1730, June 15, 1953, Ba 

19 See Dudley F. Pegrum, ane Economie Basis of’ Public Policy for Motor Transport, 
Land Economics, vol. XXVIII, No. 3, August 1952, pp. 244-263: and James C. Nelson, 
New cmon * in Transportation Regulations, Transportation and National Policy (Wash- 
ington, D S. Government Printing Office), 1942 pp. 197-237. 

» See cee of agricultural groups in Amendment to Interstate Commerce Act (trip 
leasing), hearings before a subcommittee of the Committee on Interstate and Foreign 
Commerce, U. Senate, 83d Cong., 1st sess., on H. R. 3203, July 8 and 9, 1953: trip 
leasing bedeninie Commerce Act), hearings before the Committee Interstate and 
a House of Representatives, 83d Cong., 1st sess., on H. R. 3203, Apri! 21- 

ay 7 


21 See Traffic World, October 24, 1953, pp. 35-86, and April 16, 1955, pp. 28-24. 
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ENTRY CONTROLS AND OPERATING AUTHORITY RESTRICTIONS COMPATIBLE WITH 
ECONOMIC CHARACTERISTICS OF TRUCKING 


Should there be any entry controls in the trucking industry in view of the 
economie characteristics of trucking? If so, what types of controls or policies 
‘ould be economic? One point seems clear. It is that the public reasons for 
lessening the number of firms in trucking by means of entry control should be 
more fully articulated by the administrative agencies responsible for regulation. 
Greater research effort should be expended to determine objectively whether 
economies of scale and utilization exist sufficiently to justify increasing the 
size of regulated trucking firms and decreasing their number. If transport 
»olicy is to go farther down the road of encouraging oligopoly or duopoly, the 

idence should be ample and persuasive that larger firms either bring lower 
init and aggregate costs or persuasive service advantages, or both. 

It cannot be assumed that the emergence of large firms under controlled entry 
necessarily proves that those essential conditions exist. The reason is that 
the greater profitability resulting from regulated entry, minimum rate control, 
und lessened competition may have stimulated scale in trucking without cost 
advantages. With growing traffic, stabilizing or reducing the number of trucking 
firms automatically increases their average size wholly without regard to 
economies Of size. While there is much testimony in motor carrier unification 
cases that operating economies will be attained if mergers are permitted, these 
may or may not be attainable in practice. In examing many such cases, I have 
found few conclusions of fact based upon independent studies of the facts and 
the results of past mergers. It may be significant that some of the large firms 
resulting from mergers have not been especially profitable. 

If the conditions for granting operating authority in trucking were limited 
to submitting proof that safeworthy equipment would be utilized and that the 
tirm has sufficient financial responsibility to conduct a useful common or contract 
carrier service, there could hardly be any objections to entry control from an 
economic point of view even in the absence of “natural monopoly” characteris- 
tics. It might be pointed out that safe equipment could be legislated in more 
direct ways, such as by means of the state motor vehicle laws. And it may be 
doubted whether a board could always tell in advance whether or not a person 
desiring to start a trucking business would have financial capacity to succeed. 
Notwithstanding, imposition of such modest entry tests would not repress 
many-firm competition, nor bear particularly hard upon the small firm. 

However, the Congress 20 years ago decided to have limited entry in the motor- 
carrier field. Though many problems have arisen, such as the great difficulty 
of handling the vast amount of work involved in numerous certificate and 
permit cases, that regulation is a fact. Whether it should entirely or largely 
be abandoned has been an underlying issue of public regulatory policy ever since 
the Motor Carrier Act was enacted. That issue is in greater focus today than 
in the past because of the growing recognition that transport markets are widely 
colnpetitive and that it may be desirable to relax regulation, especially in the 
vase of the railroads, in recognition of that fact. Thus, the Cabinet Committee 
report of last April is ow before the Congress and it recommends a national 
'ransportation policy more in line with the essentially competitive nature of 
transport markets, considered as a whole.” Though that Committee did not go 
all the way by suggesting relaxed regulation for truckers as well as for railroads, 
consideration of the direction of policy recommended by the Cabinet Committee 
logically required the Congress to consider also whether a modification of entry 
controls over motor carriers is desirable. 

At least, this can be said with some conviction on this large and difficult sub- 
ject. The earrier that fails to compete or is not permitted to compete in a 
colupetitive market will over the long run shrink or disappear from the market. 
Reculatory policy cannot force carriers to compete if they do not feel inclined 
to do so. But regulatory policy could and should, in my judgment, recognize 
that competition is a two-sided instrument. In other words, we cannot have 
effective competition by allowing one agency the right to compete and not allow- 
ing the competing agency an equal right. Changing the law in this direction 
alone will not insure effective competition; but where effective competition can 
take place in view of the nature of the market, such a policy will tend to bring 
about such a desirable state. 


: =Revision of Federal Transportation Policy, a report to the President, prepared by 
‘he Presidential Advisory Committee on Transportation Policy and Organization (Wash- 
‘ington, D. C.: U. S. Government Printing Office), April 1955. 
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The Board of Investigation and Research in 1945 recommended to the Con. 
gress that entry controls upon motor carriers, if retained, should be so moditied 
in administration that ineflicient operating conditions would not be forced upon 
many carriers, in particular, upon the small carriers having restricted operating 
authority. As already noted, that Boards’ study of certificate and permit restric 
tions and its field investigation of the effects of such restrictions revealed that 
many operating inefficiencies had resulted. Though the Board’s staff could not 
estimate the aggregate additions to the operating costs of restricted carriers 
occasioned by their regulatory restrictions nor the extent that higher operating 
costs and lessened services of restricted carriers might have been offset by lower 
operating costs and improved services by the less-restricted carriers, the Board 
felt justified in concluding that the following permanent liberalizations in motor 
carrier operating authority should be provided by legislative and administrative 
action : 

1. Special commodity restrictions should be limited to carriers whose service 
is of such specialized nature as to be unsuited to the transportation of general 
commodities, but such restrictions should not prevent the carrier from using its 
equipment for transportation of such commodities as are necessary to provide 
adequate and economical loads, outbound and inbound ; 

2. Route restrictions which require unnecessary circuitous movement over 
specified highways or through gateway points or unnecessary movement through 
congested areas should be eliminated from all certificates and permits ; 

3. Authorizations which prevent common and contract carriers from render- 
ing service to and from all points within their authorized territories and points 
through which their vehicles pass in serving presently authorized territories 
should be abolished ; and 

4. Restrictions upon the type of service rendered should be limited to those 
necessary to confine carriers to common or contract carriage, except where ren- 
dition of both types is consistent with the public interest.” 

As the Director of the Board’s study of Federal regulatory restrictions upon 
motor and water carriers, | concluded that it was unlikely, all things considered, 
that the commodity, territorial and return-haul restrictions could have had the 
overall effect of improving the utilization of truck facilities. I am still of that 
opinion as we are still lacking evidence that strong economies of scale exist in 
trucking while accumulating evidence suggests that costs in that industry tend 
to be constant rather than decreasing. 

Accordingly, it is my belief that if controlled entry is continued for interstate 
trucking, all carriers, except those whose equipment is highly specialized and 
who seek to continue in a profitable specialized type of service, should be per- 
mitted to carry all commodities authorized in both directions, to serve all points 
along the routes utilized, and generally should be granted general commodities 
rather than one or a highly restricted list of commodities. It is one thing to 
restrict the number of firms allowed to operate along a route or in a geographical 
territory. This may or may not lead to a minimization of transport costs, 
depending upon the situation as to the economies of scale and utilization. It is 
another thing, however, to allow 5 firms to operate along a route but to permit 
only 2 of them to have back hauls or to solicit traffic of all types. It seems quite 
clear to me that the latter type of entry control is on its face likely to produce 
inflexibilities of service not in the interest of the shipping public and certainly 
not consistent with wartime needs of conservation of transport facilities and 
labor. Moreover, I also think it likely that the latter situation will tend in 
many instances to require more trucks on the road than might otherwise be 
essential; in other words, to raise the level of aggregate costs by creating rather 
than eliminating excess capacity. And finally, the discouragement to enterprise 
when some haulers can solicit any goods they desire to carry and in the same 
markets other carriers must refrain from doing so, irrespective of their relative 
merits, should be avoided unless persuasive conditions exist that justify such 
differential entry treatment. For those reasons, excessively detailed restrictions 
upon operating authority seem undesirable in the public interest if entry 
controls are retained in present form. 


Senator Durr. The next witness is Angus McDonald, assistant 
legislative secretary, National Farmers’ Union. 


23 Federal Regulatory Restrictions Upon Motor and Water Carriers, op. cit., pp. 302-803. 
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STATEMENT OF ANGUS McDONALD, WASHINGTON, D. C., ASSISTANT 
LEGISLATIVE SECRETARY, NATIONAL FARMERS’ UNION 


Mr. McDonaup. Mr. Chairman, for the record, my name is Angus 
McDonald. Iam assistant legislative secretary of the Nation: il Farm- 
ers’ Union. 

As a representative of the National Farmers’ Union, I am here to 
present our views in regard to the interest of our farmers in trans 
portation legislation and transportation regulation and particularly 
in regard to recent proposals of the Presidential Advisory Committee 

| Transportation Policy and Organization. 

W e believe that farmers have a legitimate interest in transporta- 

ion legislation. The cost of transporting commodities from the farm 
to the point of consumption has never been as important in relation 
to the farmers’ net income as it is today. Repeated freight rate 

ncreases have added greatly to the prices which the consumer pays 

a lessened the prices which the farmer receives. Freight rate in- 
creases should be viewed in the light of their effect not only on demand, 
but on the share the farmer receives of the consumer dollar. 

For example, an increase in the cost of transporting wheat of merely 
5 cents a bushel will result in a pr ice decrease to the farmer of exact ly 

hat amount. The price of wheat and numerous other commodities 
are determined in Chicago and other great trading centers. All costs 
of transporting a commodity to sue +h trading centers must, therefore, 
be subtracted from the Chicago price. Prices of things which the 
farmer buys are determined in a reverse order. For example, if the 
price of transporting cement is increased, that increase is added to the 
cost of cement at the farm or at the point where the farmer picks up 
the cement in his own truck. 

Increased transportation charges have been an apes int factor in 
declining farm income. <A brief submitted by the Secretary of Agri- 
culture to the Interstate Commerce Commission on July 2, 1953, states 
that total transportation charges for the intercity moveme “ of farm 
food products in 1952 amounted to $2.4 billion. It was also stated 
in this document that successive increases have raised the rate level 
for 4 major farm commodities by 63 percent since 1946. There are 
no up-to-date figures which we have been able to find in regard to 
transportation costs since that time. However, we think it is safe to 
assume that since farm income has declined so drastically the pro- 
portion which the farmer and the consumer pay for transportation 
of food and other farm commodities has increased. In 1947 farm 
net income was $16.8 billion. Since that time there has been a steady 
(decline except for 1 year during the Korean war. At the present 
time, it is estimated that net farm income for the year 1955 will be 
somewhat less than $1014 billion. 

While the farmer has been realizing less and less net profit after 
he paid his production expenses the purchasing power of his dollar 
has declined. It is estimated that since 1949 the purchasing power of 
the farmers’ dollar has declined to 87 cents. 

I call the committee’s attention to a bill, S. 898, which would pro- 
hibit the Interstate Commerce Commission from regulating the dura- 
tion of certain leases for use of equipment by motor carriers and the 

amount of compensation to be paid for such use. Before discussing 
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the situation which made this legislation necessary I would like to 
indicate to the committee our general interest in such igen. 
American agriculture is the most efficient in the world. This ef 

ficiency is not only possible because of a high degree of mechanization 
and superior farm management, but because of our flexible system 
of transportation which operates in the greatest free market in the 
world. 

American consumers have benefited immeasurably from our efficient 
system of production and transportation. From our point of view, 
the most efficient method is the one which gives the consumer the best 
product for the least cost. Anything which burdens such a system 
acts as a bottleneck in the market place. It restricts markets far from 
points of production. It deprives consumers of low prices. _ It vitally 
affects agriculture because it takes away from farmers markets which 
they for merly had access to. 

For these reasons the Government should make every effort to see 
that regulation is not burdensome, and that it permits our transpor- 
tation system to work efficiently. The purpose of all regulation 
should be to make our transportation function in the public interest 
with due regard to the interest of producers and shippers. This is 
the standard which we believe should be applied to all legislation af- 
fecting transportation. 

In regard to the current situation it appears that the Interstate 
Commerce Commission is attempting to interfere with, and prohibit 
the practice of trip-leasing, a practice which, we understand, has 
existed for many years. The reasons for this practice are obvious. 
A carrier of agricultural or other commodities in many instances is 
confronted with the necessity of returning from his final destination 
to his point of departure. His cost for “the return trip may be as 
great, or almost as great, as the cost of his trip from the point of 
departure to destination. 

It is readily seen that if the carrier can secure a return load his 
charges to the shipper can be cut drastically. It should be emphasized 
that our present rate structure, both regulated and unregulated, has 
been developed in connection with return trip-leasing. It seems logical] 
to assume that if the practice is now suddently prohibited all motor 
rate structures will be affected. Common carriers who have benefited 
from the practice as well as private carriers, must ultimately increase 
their rates if they are to maintain their financial position. The ulti- 
mate effect will be that private and certificated carriers will be en- 
dangered financially or forced to charge more in the transportation 
free market or by permission or under the author ity of the Interstate 
Commerce Commission. Furthermore, and this ¢: unnot be calculated, 
it is very possible that such an interference with our flexible transpor- 
tation system as indicated above will actually bring about a curtail- 
ment of traflic. This in turn will bring about a decline in revenues. 

We consider the action of the Interstate Commerce Commission ” 
unwarranted interference with the farmers’ rights and the rights of 
those carrying agricultural commodities. Congress in the past years 
has recognized that our transportation system, especially in regard 
to agr icultural commodities, should be as flexible as possible. TI call 
attention to section 206 (b) (e) and (d) of the act. It appears that 
the action of the Interstate Commerce Commission would weaken 
substantially the agriculture exemption. Farmers are entitled to lease 
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their trucks if they so desire, for short periods. Such leasing is in- 
dispensable to the harvesting of many perishable and nonperishable 
crops, and as pointed out above, it is necessary for an efficient system 
of transportation. 7 

Our attention has been called to a report of the Presidential Advis- 
ory Committee on Transportation Policy and Organization. Since 
this report embodies the recommendations of the Secretary of Com- 
merce,“* Secretary of Defense, and the Director of the Office of De- 
fense Mobilization, it is entitled to careful consideration. In addition 
to the three individuals mentioned, the Secretary of Treasury, the 
Postmaster General, the Secretary of Agriculture and the Director of 
the Bureau of the Budget participated as ad hoc members. 

We have made a cursory examination of this document and frankly, 
we are amazed that responsible public officials would make such ree- 
ommendations. If the recommendations of this committee are acted 
on by the Congress, more than half a century of experience in legisla- 
tion will be discarded and our great transportation system will return 
to the law of the jungle. We think there is a fallacy running through 
the report. This fallacy is that cutthroat competition between the 
different types of aoe tien will strengthen our transportation 
system. Let us analyze briefly what cutthroat competition will mean. 


* The railroads are the strongest segment of our transportation sys- 
tem. They are, therefore, in a better position to win a transportation 
war than the trucklines or those engaged in transportation on our 
waterways. The railroads would be in a position to cut transportation 
costs in areas where trucks compete and put the trucklines out of 


business. 

In areas where the railroads did not experience competition they 
would under the new rule of ratemaking suggested be able to raise 
their rates sky high to make up for their losses in other areas and 
on other commodities. The fundamental reason why it was necessary 
to pass the Interstate Commerce Act and to amend it was to insure 
_that the public is secured uniformity of rate treatment. The old rule 
of the jungle which resulted in discriminatory rebates and other prac- 
tices would, we fear, be restored if the recommendations of the Presi- 
dential Advisory Committee are carried out. 

We are also opposed to the suggestion that the minimum rate power 
of the Interstate Commerce Commission should be weakened or dis- 
pensed with. According to our information, between 1890 and 1920 
the railroads reduced rates on water competitive traffic which forced 
the water carriers out of business. During this period, the Commission 
had no minimum rate power. After it was given such power, water 
carrier services were restored. It should be borne in mind that water 
transportation is cheaper than rail transportation and that ultimately 
the railroads must recoup losses they experience in putting a cheaper 
form of transportation out of business. It appears that the railroads 
had to go below their own out-of-pocket costs in order to stifle water 
competition. If the Committee’s recommendations are adopted, the 
same thing might happen to the trucks, even though the railroads did 
hot go below their out-of-pocket costs. 


** See exhibit 6, p. 291, Comments by Hon. Sinclair Weeks on testimony of Angus Mc 
Donald, in which he criticises the report of the Presidential Advisory Committee on 
rransport Policy and Organization. See also exhibit 6 (a), p. 295, Supplemental testi 
mony of Secretary Weeks on the Advisory Committee Report on Transport Policy, before 
the Subcommittee of House Interstate and Foreign Commerce, Sept. 19, 1955. 
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We do not believe a good case can be made for repealing our bas 
transportation policy. During the last few years the railroads have 
caused to be introduced a score or more of bills, which were designed 
either to weaken or destroy rate regulation. Some of these bills would 
have stripped the Interstate Commerce Commission of its power t 
make, approve, or disapprove rates. 

Had the Congress seen fit to approve this legislation, the railroads 
could have raised their rates as high as they “plea sed, regardless of 
the effect. All that the railroads were required to do under one bill 
was to present a statement indicating that they had experienced o1 
expecte “1 to experie nee increased costs. 

The history of the declining traflic and revenues in the face of i 
creased freight rates proves th at the carriers are only acca’; 
exacting from American transportation users all that the traflic will 
bear. Here are some figures showing that the proportion of rail trans 
portation has dropped considerably since 1946. 

I note, summarizi ng the table, that beginning with the year 1946, - 
trucks hauled only 7.2 percent of the traffic, by 1954, they had i 
creased this proportion to 1.1. 

Conversely, the railroad proportion had decreased during these 
years from 68.19 percent to 49.5 percent. 


Effect of increases 


{Percent of total] 


} ; | | 
Railroads Trucks "ear | Railroads 


68.19 7 I ieee 55.9 
66. 89 7 952 se 55.0 | 
64. 39 | 75 eS : 51.0 | 
60. 56 ) re ae ae 49.5 


Note.—Pipelines, airlines, and waterways have accounted for the remainder of the railroad losses. 
Source: Annual reports of Interstate Commerce Commission. 

Finally, I would like to refer briefly to a statement made before the 
Senate Committee on Interstate and Foreign Commerce on July 28, 
1955. For the convenience of the committee I would like permission 
to incorporate this statement as a part of this particular record. As 
indicated in this statement, information received from various 
Farmers Union State presidents and officials revealed that the freight- 
car shortage has been very critical this year. The principal point to 
be made in this connection is, I believe, that despite the fact that the 

railroads have received $114 billion in tax writeoffs or certificates of 
necessity, they have not fulfilled the needs of our wheat farmers in the 
Midwest and Northwest. 

That concludes my statement, Mr. Chairman. 

I would like permission also to incorporate into the record an article 
from the Yale Law Journal of April 1952 by Mr. Samuel P. Hunting- 
ton of Harvard University. The title of the artic le i is “The Marasmus 
of the Interstate Commerce Commission: The Commission, the Rail- 
roads, and the Public Interest.” 

{ have read a part of this article. It seems a very thorough study, 
very well documented, and I would like to have that to be made part of 
the record. 

Senator Durr. It will be made part of the record at this point. 
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(The Yale Law Journal referred to by Mr. McDonald reads as 
follows:) 


EXHIpBIt 7 
{The Yale Law Journal, April 1952) 


lure MABRASMUS OF THE ICC: THE COMMISSION, THE RAILROADS, 
INTEREST 


Samuel P. Huntington* 


Among the myriad Federal agencies concerned with transportation, the Inter- 
state Commerce Commission has long been preeminent It is the oldest trans 
portation regulatory commission, and with the exception of the Corps of 
Engineers it is the oldest Federal agency of any type with major transportation 
responsibilities. It is the only Federal agency immediately concerned with 
more than one type of carrier: its activities directly affect four of the five major 
forms of commercial transportation.” It is is one of the few significant trans 
poration bodies which have not been absorbed by the Department of Commerce, 
and it is the only important transportation agency completely independent of the 
executive branch. It is the sole administrative agency to which Congress has 
delegated the responsibility for enforcing the National Transportation Policy 
During its sixty-five years of existence the Commission developed an enviable 


*Instructor in Government, Harvard University. 

1 The principal Federal agencies with major transportation responsibilities may be classi- 
fied as follows: (1) Agencies primarily engaged in the construction and maintenance of 
transportation facilities: Bureau of Public Roads and Civil Aeronautics Administration 
(Department of Commerce), Corps of Engineers and Panama Canal (Department of the 
Army), Alaska Roads Commission (Department of the Interior); (2) Agencies primarily 
engaged in the regulation of carriers: ICC (independent), Federal Maritime Board (De- 
partment of Commerce), Civil Aeronautics Board (Department of Commerce for house 
keeping purposes only); (8) Agencies primarily engaged in the aid and operation of 
carriers: Inland Waterways Corporation and Maritime Administration (Department of 
Commerce), Alaska Railroad (Department of the Interior), Panama Railroad (Department 
of the Army); (4) Agencies primarily engaged in transportation research: National 
Advisory Committee for Aeronautics (independent): (5) Agencies primarily in 

ipervision and coordination: Office of the Undersecretary for Transportation (Depart- 
ment of Commerce), Air Coordinating Committee (interdepartmental) ; (6) Agencies con 
cerned with the defense aspects of transportation: Defense Transport Administration 
affiliated with ICC), Defense Air Transportation Administration and National Shipping 
Authority (Department of Commerce) ; (7) Agencies primarily concerned with labor rela 
ions and employee matters: National Mediation Board (independent), Railroad Retire 
ment Board (independent). In addition, other Federal agencies with different primary 

meerns which perform functions significant to transportation are: (1) Military Air 
‘ransportation Service, Military Sea Transportation Service, private carriage for the 
rmed forces; (2) Weather Bureau and Coast and Geodetic Survey (Department of Com 
ree), Coast Guard (Treasury), which perform valuable transportation service functions ; 

3) Federal Power Commission, regulation of interstate pipeline transportation of natural 
gas: (4) Tennessee Valley Authority, various transportation functions in its area; 
(5) General Services Administration, Post Office, and Department of Defense, which are 
the principal Federal purchasers of transportation ; (6) Department of State, international 
transportation activities. 

“The Act to Regulate Commerce, 24 Stat. 379 (1887), created the ICC and gave it 
various regulatory powers, subsequently greatly added to and strengthened, over railroads. 
Its jurisdiction was later extended to express companies, sleeping car companies, and pipe 
lines (except water and gas), Hepburn Act, 34 Stat. 584 (1906) ; coastwise, intereoastal, 

nd inland water carriers, Panama Canal Act, 37 Stat. 566 (1912), Transportation Act 
of 1940, 54 Stat. 929 (1940); motor carriers, Motor Carrier Act of 1935, 49 Stat. 543 
(1935); and freight forwarders, Part IV, Interstate Commerce Act, 56 Stat. 284 (1942) 
While the extent of the Commission’s powers over these various forms of transportation 
varies widely, only air carriage is completely outside its purview. 

’“It is hereby declared to be the national transportation policy of the Congress to 
provide for fair and impartial regulation of all modes of transportation subject to the 
provisions of this Act, so administered as to recognize and preserve the inherent advan 
tages of each; to promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation and among the several carriers: to encourage 
the establishment and maintenance of reasonable charges for transportation services, 
Without unjust discriminations, undue preferences or advantages, or unfair or destructive 
competitive practices ; to cooperate with the several States and the duly authorized officials 
thereof: and to encourage fair wages and equitable working conditions—all to the end 
of developing, coordinating, and preserving a national transportation system by water, 
highway, and rail, as well as other means, adequate to meet the needs of the commerce, 
of the United States, of the Postal Service, and of the national defense. All the pro- 
visions of this Act shall be administered and enforced with a view to carrying out the 


vn declaration of policy.” Preamble to the Interstate Commerce Act, 54 Stat. 899 
940), 
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reputation for honesty, impartiality, and expertness.* Its age, prestige, and scope 
combined to make it the premier Federal agency in the transportation field. 

Despite this impressive past, however, there are many indications that the 
ICC is now losing its position of leadership. New developments threaten to 
bring about the end of the agency or to reduce it to a secondary position. The 
level of its appropriations and the number of its employees have been either 
stationary or declining. Its decisions are more frequently reversed in the 
courts than previously.® Its leadership and staff have manifestly deteriorated 
in quality.” The general praise which it once received has been replaced by 
sharp criticism.” And, most importantly, it is now challenged by the rise of a 
new agency, the Office of the Undersecretary of Commerce for Transportation, 
which appears to be assuming Federal transportation leadership.” It is the 
purpose of this Article to analyze the causes of the decline of the ICC and the 
probable and desirable future position of this agency. 

Successful adaptation to changing environmental circumstances is the secret 
of health and longevity for administrative as well as biological organisms. 
Kvery Government agency must reflect to some degree the “felt needs” of its 
time. In the realm of government, felt needs are expressed through political 
demands and political pressures. These demands and pressures may come from 


*See Commission on Organization, Task Force Report on Regulation Commissions 82 
(1948). “Creation of the Interstate Commerce Commission as an independent agency of 
the Federal Government has proved a highly successful experiment. In its half a century 
of existence it has become established as a permanent and essential national institution.” 
McIntire, Dedication, 5 Geo. Wash. L. Rev. 287 (1937). “The accomplishments of the 
Interstate Commerce Commission is [sic] the greatest triumph of modern times in scier 
tific government. No one who has watched at close range our progress in securing control 
over the railroads will doubt our capacity for progressive government in that direction.” 
Samuel Untermeyer, quoted in Miller, The Interstate Commerce Commission—Past and 
Present, 13 ICC Practitioner’s J. 800 (1946). Also see Miller, The Lives of the Interstate 
Commerce Commissioners and the Commission’s Secretaries, 13 ICC Practitioner’s J. § 2, 
2—4 (1946) ; Hearings before House Committee on Expenditures in Executive Departments 
on Reorganization Plan No. 7 of 1950, Sist Cong., 2d sess. 51 (1950). For sarcastic 
comment upon the prestige position of the ICC, see Beck, Our Wonderland of Bureaucracy 
160 (1932): “The Commission has become the sacred white elephant of our governmental 
system. Members of the Bar and even litigants may exercise their constitutional right, 
when the Supreme Court decides against them, to swear at the Court, but it seems to be 
a species of treason for any one to question the beneficence of the Interstate Commerce 
Commission.” 

‘ICC Appropriations and estimated average employment: fiscal 1947, $10,522,700, 
2,279.5 employees; fiscal 1948, $10,743.000, 2,268.2 employees; fiscal 1949, $11,300,317, 
2 mployees; fiscal 1950, $11,416,700, 2,160 employees. Appropriation figures are 
from the annual reports of the Commission and employment figures are found in Hearings 
before Subcommittee of the Senate Appropriations Committee on the Independent Offices 
Appropriation Bill for 1951, 8lst Cong., 2d Sess. 788-9 (1950). See also Commission on 
Organization, Staff Report on the Interstate Commerce Commission I-20 (1948). 

® During the five years 1936-1940 the Supreme Court sustained the Commission in ap- 
proximately 93 percent of the cases decided which involved the Commission or Commission 
action. During the next five years the Commission's average declined to 82 percent, and 
from 1946 through 1950 ft was 74 percent. See ICC Annual Reports for these years. For 
illustrative cases, see United States v. Carolina Freight Carriers Corp., 315 U. S. 475 
(1942) ; City of Yonkers v. United States, 320 U. S. 685 (1944); Fastern Central Motor 
Carriers Ass’n Vv. United States, 321 U. S. 194 (1944): North Carolina v. United States, 
325 U. S. 507 (1945): ICC v. Mechling, 330 U. S. 567 (1947). See also Pritchett. The 
Roosevelt Court 177-80 (1948), and for an ICC complaint against the reduction of its 
funds, see N. Y. Times, Feb. 7, 1952, p. 43, col. 4. 

™Commission on Organization, op. cit., supra, note 5, at II—-49—50, III-35: Curry, The 
Future Place of the Hearing Examiner in the Interstate Commerce Commission, 17 ICC 
Practitioner’s J. 313-15 (1950): Williams, The ICC and the Regulation of Intercarrier 
Competition, 63 Harv. L. Rev. 1366-7 (1950). 

8K. g., Attorney General’s Committee on Administrative Procedure, Administrative Pro- 
cedure in Government Agencies 178-80 (1941); Board of Investigation and Research 
Practices and Procedures of Governmental Control 168-79 (1944); Transport Tonics, 
April 4, 1949; Hearings before the Senate Committee on Interstate and Foreign Com- 
merce on the Reappointment of J. Monroe Johnson to be a Member of the Interstate 
Commerce Commission, 81st Cong., Ist Sess. 10 (1949); LaRoe, Administrative Side of 
the Interstate Commerce Commission, 18 ICC Practitioner's J. 113-16 (1950). é 

®° This office was created by Reorganization Plan No. 21 of 1950 effective May 24, 1950 
15 Fed. Reg. 3178-80 (1950). The Secretary of Commerce has defined the functions of 
the Undersecretary for Transportation as follows: “‘[He] serves as the Secretary's prinel- 
pal assistant on transportation policy within the Department and helps to establish and 
maintain the Department’s position with respect to the establishment of an integrated 
transportation program for the Department and the development of overall transportation 
policy within the Executive Branch of Government. He supervises the activities of the 
Office of Transportation which has been established to assist him in the performance of 
his duties.” The Undersecretary is authorized to (1) exercise general policy guidance 
over all transportation activities in the Department, (2) assure program consistency 
among the transportation agencies in the Department, (3) carry out the powers delegated 
to the Secretary to coordinate the transportation policies and program of the Government 
especially as related to mobilization, (4) initiate action and appear before regulatory 
commissions when matters affecting overall transportation policies are under consideration. 
16 Fed. Reg. 8189-90 (1951). 
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resident, other administrative agencies and officials, congressmen, political 
erest groups, and the general public. If an agency is to be viable it must 
pt itself to the pressures from these sources so as to maintain a net prepon 
ince of political support over political opposition.” It must have sufficient 
support to maintian and, if necessary, expand its statutory authority, to protect 
gainst attempts to abolish it or subordinate it to other agencies, and to secure 
it necessary appropriations. Consequently, to remain viable over a period 
ne, an agency must adjust its sources of support so as to correspond with 
nges in the strength of their political pressures. If the agency fails to make 
is adjustment, its political support decreases relative to its political opposi 
_und it may be said to suffer from administrative marasmus.” The decline 
the ICC may be attributed to its susceptibility to this malady 


I. HISTORICAL BACKGROUND 


fhe history of the ICC in terms of its political support divides naturally into 
two fairly distinct periods. The Commission was created in ISS7 after the 
Supreme Court invalidated state attempts to regulate the railroads’ abuse of 
their monopoly power.” The driving force behind these early state regulatory 

sand commissions were the farmers, who had suffered severely from exhorbi- 
tant rates and discriminatory practices. This group plus equally dissatisfied 
ommercial shippers were the political force responsible for the Act to Regulate 
Commerce.” In addition, general public indignation and disgust at railroad 
financial and business practices provided a favorable climate of opinion for the 
reation of the Commission. President Cleveland endorsed the legislation and 
enhanced the Commission’s reputation by appointing Judge Cooley and other 
rominent figures as its first inembers."* 

From 1887 down to the First World War the support of the Commission came 
primarily from the groups responsible for its creation. Opposition came princi- 
pally from the railroads and the courts. In its first two decades the Commis- 
sion was severely hampered by the combined action of these two groups.” Sub- 
sequently farmer and shipper interests with the vigorous support of President 
Roosevelt secured the passage of the Hepburn Act of 1906. This enlarged the 
Commission, extended its jurisdiction, gave it the power to prescribe future 
imaXimum rates, and prohibited railroads from owning the products they trans- 
ported. The decade which followed the passage of this Act was the peak of the 
Commission’s power and prestige while still dependent upon consumer, public 
and presidential support.” 


The end of the First World War marked a definite change in the nature of 
the transportation problem and in the attitudes of the various interests towards 
railroad regulation. The vigorous actions of the ICC in the period immediately 
prior to the war had eliminted the worst discriminaitory practices and had con- 
Vinced the railroads that the path of wisdom was to accept regulation and to 


_ ' For thorough discussion of agency support theory, see Simons, Smithburg & Thompson, 
Public Administration ce. 18, 19 (1950) ; Long, Power and Administration, 9 Pub. Admin. 

Vv. 257-64 (1949) ; Truman, The Governmental Process, 395-478 (1951). 

““ma-ras’-mus ... nm. Pathol. A gradual and continuous wasting away of the bulk of 
the body from some morbid cause. [Gr. marasmos, maraino, waste.]". Funk & Wagnalls, 
New Standard Dictionary of the English Language (1935). 

* Wabash, St. L. & P. R. vy. Illinois, 118 U. 8. 557 (1886). 

*Fainsod & Gordon, Government and the American Economy, 245 (1941). 

‘See Middleton, Railways and Public Opinion: Eleven Decades, 72-91 (1941). 

' Counselman v. Hitchcock, 142 U. S. 547 (1892); C., N. O. and Teras-Pacific Ry. v. ICC, 
162 U. S, 184 (1896): Teras Pac. Ry. Co. v. ICC, 162 U. S. 197 (1896) ; Maximum Rate 
Case, 167 U. S. 479 (1897); ICC v. Ala. Midland Ry. Co., 168 U. S. 144 (1897). 

‘6 See e. g., Miller, supra, note 4, at 800 (1946): Sen. Rep. No. 597, 63d Cong., 2d Sess. 
6, 10 (1914); H. R. Rep. No. 553, 63d Cong., 2d Sess. 8 (1914). According to Mansfield, 
The Lake Cargo Coal Rate Controversy, 141 (1932), the ICC had by this time ‘‘gained a 
place near the Supreme Court in public estimation. . . .” The increase in the Commis- 
sion’s viability was marked by a steady stream of legislation increasing its powers, Hepburn 
Act, 34 Stat. 584 (1906), Mann-Elkins Act, 36 Stat. 539 (1910), Locomotive Boiler Inspec- 
tion Act, 36 Stat. 9138 (1911), Panama Canal Act, 37 Stat. 560 (1912), Valuation Act, 37 
Stat. 701 (1913), Clayton Antitrust Act, 38 Stat. 730 (1914), and by a more respectful 
attitude from the Courts. See, e. g., ICC v. Ill. Cent. R., 215 U. S. 452 (1910); Balt. 4 
Ohio R. v. Pitcairn Coal Co., 215 U. S. 481 (1910) ; ICO v. Chi., R. I. and Pac. Ry., 218 
U. S. 88 (1910) ; ICC v. Del., L. € W. R., 220 U. S. 235 (1911) ; ICC v. Goodrich Transit 
Co., 224 U. S. 194 (1912) : ICC v. Louisville & Nashville R., 235 U. S. 314 (1914) : Houston 
& Teras Ry. v. United States, 234 U. S. 342 (1914) ; Manufacturers R. Co. v. United States, 
246 U. S. 457 (1918). 
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learn to live with the Commission.” This domestication of the carriers « 

quently reduced the interest and political activity of shipper groups. And 
creased urbanization reduced the power of farm groups which had been such a 
significant source of support to the Commission. Finally, “normalcy” had sup- 
planted progressivism and Harding and Coolidge were significantiy different 
from VT. Roosevelt aud Wilson. Consequently, there was little likelihood tl 
restrictive regulation would find much support from either the public or t 
White House. 

All these factors dictated not only the shift in public policy which was mad 
in the Transportation Act of 1920 but also a shift by the Commission in 
sources to which it looked for support.” Continued reliance upon the old sources 
of support would have resulted in decreasing viability. Therefore, the Commis 
sion turned more and more to the railroad industry itself, particularly the rai 
road management group. This development was aided by the expansion of 
Commission's activities and the resulting increased dependence of the Comn 
sion upon the cooperation of regulated groups for the successful administratior 
of its program.” The suport which the Commission received from the railroads 
sustained it down to World War IIL and enabled it both to expand its authorit 
over other carrier groups and to defend itself against attempts to subject it 
executive control, 


i 


The present marasmus of the ICC is due to continued dependence upon railroad 
support. The transportation industry is not only large, it is also dynamii 
Technological changes and economic development are basically altering th 
Nation’s transportation pattern. The tremendous expansion of air and motor 
transport, the resulting increase in competition, the economic development of th 
South and West, the rise of private carriage, and the increased significance ot 
defense considerations all make today’s transportation system fundamental] 
different from that of twenty-five years ago. These technological and econom 
developments have given rise to new political demands and pressures, and hav 
drastically altered the old balance of political forces in the transportation arena 
A quarter of a century ago commercial transportation was railroad transpor 
tation. Today, railroads are a declining, although still major, segment of the 
transportation industry. Their economic decline has been matched by a decrease 
in political influence. The ICC, however, remains primarily a railroad agence) 
It has not responded to the demands of the new forces in transportation. It has 
not duplicated the successful adjustment of its sources of political support that it 
carried out after World War I. Consequently, it is losing its leadership to those 
agencies Which are more responsive to the needs and demands of the times. 


Il, RATLROAD SUPPORT OF TIE ICC 


Rail oad Praise of the ICC 

The attitude of the railroads towards the Commission since 1935 can only 
be described as one of satisfaction, approbation, and, confidence. At times the 
railroads have been almost effusive in their praise of the Commission. The 
ICC, one sub-committee of the Association of American Railroads has declared, 
“is eminently qualified by nearly sixty years of experience to handle transporta 
tion matters with a maximum of satisfaction to management, labor and the 
public.” Another representative of the same association has similarly stated 
that “[w]hat is needed for the solution of the tremendously important problems 
of transport reguiation is the impartiality, deliberation, expertness, and con 
tinuity of policy that have marked the history of the Interstate Commerce 


17 This policy had been advocated sometime earlier in the 1890's by a farsighted industri 
statesman, Richard Clney, who predicted that the ICC would become “a sort of barrier 
between the railroad corporations and the people and a sort of protection against hasty and 
— eran hostile to railroad interests.’”’ Quoted in Josephson, The Politicos, 526 
(1938). 

18'The Transportation Act of 1920 required the Commission to fix rates so that the 
railroad industry as a whole would earn a “fair return upon the aggregate value” of its 
invested capital. Other provisions (1) extended the power of the Commission over the 
issuance of railroad securities, new construction and abandonments, car service, and 
minimum rates, (2) permitted poolings subject to Commission approval, (3) directed th 
Commission to draw up a plan for the consolidation of the railroads into a limited number 
of systems, and (4) provided for the recapture of excess railroad profits and their use for 
the benefit of the weaker roads. 

1? See Herring, Public Administration and the Public Interest, 183-93 (1936). 4 

»Ass’n of American Railroads, Railroad Committee for the Study of Transportation, 
Report on Coordination, 26. 

The staff study of the ICC for the Hoover Commission spoke of the attitude of the 
railroads as “one of respect and general satisfaction with the Commission and its pro- 
cedures, though carriers may be highly critical of and dissatisfied with particular decisions. 
Commission on Organization, op. cit., supra, note 5, at III-34. 
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Commission.” ™ Railroad officials and lawyers have commended the Commis- 


sion as a “conspicuous success,” a “constructive force,” and as a “veteran and 
venerally respected tribunal.” * The American Short Line Railroad Association 
has commented upon the “fair, intelligent treatment” its members have been 
ccorded by the Commission, and the Pennsylvania Railroad has been lavish in 

s praise of the latter's policies.~ The ICC is probably the only regulatory body 

the Federal Government which can boast that a book has been written about 

by counsel for a regulated interest in order to demonstrate “how well” the 
Commission has “performed its duty.” * 

The railroads and the Commission have both praised their harmonious rela 
tions. “The railroad industry,” it has been said, “in wide contrast to other 
ndustry, has learned to live under government regulation.” The editors of 
Railway Age have similarly spoken highly of the “collaboration” which exists 
erween the Commission and its regulated enterprises and have remarked that 
this “stands out in strong contrast to the animosity and distrust which now 
separates Inany regulatory bodies from the areas of industry which they super 
vise.” * The Commission itself has noted with pride the lack of criticism which 
its administration of the Interstate Commerce Act has received from the carriers 
ind has pointed out that while some interests have urged the abandonment of 
reculation the “railroads have never joined in that sugeestion.” * 


Railroad Defense of Commission Independence 


The railroads have vigorously defended the independence of the ICC from 
coutrol by other governmental units and have opposed all attempts to subordinate 
t to other agencies or to transfer from the Commission any of its functions. This 
support for the Commission has taken three principal forms 

Opposition to ICC reorganization.—The railroads have successfully opposed all 
reorganization proposals to subordinate the ICC or transfer any of its functions 
to the executive branch. In 19387 the President’s Committee on Administrative 
Management recommended that the ICC along with all other regulatory commis- 
sions be divided into administrative and judicial sections and be placed in an 
executive department. The administrative section would be a regular bureau 
within the department; the judicial section would be in the department for 
“housekeeping” purposes only.” These proposals raised a storm of protest from 
the 1CC-railroad bloc and legislation to effect them was defeated in Congress.” 
Over a decade later similar opposition was expressed by the railroads to legis- 
lation designed to create a Department of Transportation which would absorb 
the “executive” functions of the ICC.” The Hoover Commission recommenda 
tions that the equipment inspection, safety, and car-service functions of the 
Commission be transferred to the Department of Commerce were likewise op- 
posed by the rail carriers.” In general, the railroads have repeatedly emphasized 


“1 Hearings before Senate Committee on Interstate and Foreign Commerce on Domestic 
Land and Water Transportation, Slst Cong., 2d Sess. 495 (1950). For other examples of 
railroad praise, see id. at 483-4; Hearings before Senate Select Committee on Govern- 
ment Re-Organization on S. 2700, 75th Cong., Ist Sess. 242-3 (1937); Hearings before 
Senate Commission on Interstate Commerce on §S. 942. 78th Cong., 2d Sess. 990 (1943) ; 
Hearings before Senate Committee on Expenditures in Executive Departments on Reorgan- 
ization Plan No. 21 of 1950. S8ist Cong., 2d Sess., 82 et seq. (1950). 

2 Ibid. 493-4: Wham, Railroads and The National Transportation Policy, 7 John 

Marshall L. Q. 168-9 (1941) ;: Drayton, Transportation Under Two Masters, 3 (1946). 
_ 1 House Committee on Interstate and Foreign Commerce, Special Subcommittee on 
rransportation, National Transportation Inquiry 17, 266 (1946). For a recent expression 
of dissatisfaction with the Commission over one issue by the same railroad, see Wall Street 
Journal, Nov. 7, 1951, p. 18, cols. 1, 2. 

* Walter, Introduction to Drayton, Transportation Under Two Masters, xii (1946). 

> Ass’n of American Railroads, op. cit., supra, note 20, at 26. 

112 Railway Age, 324 (Feb. 7. 1942). 

752 ICC Ann. Rep. 8 (1938). See also 53 id. at 6-7 (1930). 

The only railroad spokesman regularly to criticize the Commission is Robert R. Young, 
who has also been generally estranged from the other railroads and whose dissidence in 
this matter serves to emphasize the close affiliation between the bulk of the industry and 
tl e Commission. See Young, A National Transportation Policy, 12 Law & Contempt. Prob. 
623 (1947): Young, A Strange Alliance for Mononels. 178 Atl. Monthly 43-50 (1947); 
Hearings before House Committee on Interstate and Foreign Commerce on National 
rransportation Policy, 80th Cong., 2d Sess., 314-48 (1948). 
use Committee on Administrative Management, Report with Special Studies, 41 

937). 

* Hearings on S. 2700, supra, note 21, at 239-44; 55 Traffic World, 155 et seq., 169 
(Jan. 23, 1937). 209-10 (Jan. 30, 1937). 

® Transport Topics, March 15, 29, 1948. For the most systematic presentation of the 
railroad arguments against such a department, see Dickinson, Proposals to Create a 
Federal Department of Transportation, 16 ICC Practitioner’s J. 205-16, 341-52 (1948—49). 

“Commission on Organization, The Independent Regulatory Commissions 12 (1949) ; 
Hearings on Domestic Land and Water Transportation, supra, note 21, at 482-90. 
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the desirability of maintaining the independence of the Commission against 
forms of executive encroachment.” 

The significance of railroad support for the Commission in this Connection 
Was perhaps best demonstrated by the fate of the presidential reorganization 
plan designed to centralize administrative authority within the Commission 
in a chairman appointed by the President. This plan was one of six, all sub- 
mitted by the President at the same time, and devised to effectuate similar 
reforms in five other commissions as well as the ICC. Resolutions of disap 
proval of four of these plans were introduced in the Senate and referred to 
the Committee on Expenditures in Executive Departments.” This committee 
reported three of the resolutions unfavorably; the fourth, that disapproving 
of the ICC reorganization, was reported favorably. The explanation of this 
obviously inconsistent action (since all four plans were virtually identical) can, 
in the words of the minority report, “easily be found by reading the roster of 
the regulated interests (and their lawyers) which appeared in opposition.” 
The hearings on the plans had been lurgely monopolized by railroad and asso 
ciated witnesses appearing to defend the “independence” of the ICC.’ In the 
debate on the floor of the Senate the railroads were given primary credit for the 
committee’s peculiar action, and in the end the ICC resolution was approved by 
a substantial majority.” Railroad support saved the ICC from a reorganized 
fate to which five other commissions succumbed. 

Opposition to the creation of new agencies which might rival the ICC.—Within 
the last decade the railroads have generally opposed the establishment of new 
agencies which might in any way infringe upon or limit the powers of the ICC 
In 1988 the railroad Committee of Six did recommend the creation of a new trans 
portation authority which would take over the Commission’s powers in regard 
to finance, entry, and abandonment, and the establishment of a special court to 
handle railroad reorganizations.” Both recommendations, however, were op 
posed by numerous rail carriers and officials.“ Typical of the usual railroad 
attitude was the rejection in 1946 by one Association of American Railroads 
group of the proposal for a new transportation planning body because apparently 
this ‘“‘would provide another agency duplicating the work of the Interstate Com 
merce Commission, and further complicate a situation now made difficult by the 
intervening of various government departments.” “ Representatives of the AAT 
also opposed the creation of the new office of Undersecretary of Commerce for 
Transportation on the grounds that the ICC was the leading federal agency con 
cerned with transportation and that this new official could only duplicate its 
functions and challenge its authority.“ Similarly, railroad opposition to the 
ereation of a Department of Transportation has in large part been based upon 








FE. g.. 1 National Transportation Inquiry, supra, note 23, at 266-7; 
National Transportation Policy, supra, note 27, at 77. 

8 ICC: Reorganization Plan No. 7 of 1950, Resolution of disapproval, S. Res. 253 
FTC: Plan No. 8, S. Res. 254; FPC: Plan No. 9, S. Res. 255; FCC: Plan No. 11, S. Res 
256: SEC: Plan No. 10, no res.; CAB: Plan No. 13, no res. Plan No. 12 proposed to 
reorganize the NLRB along similar lines but was complicated by the proposed subordination 
of the General Counsel to the Board and consequently cannot be used for comparative 
purposes. 

% Sen. Rep. No. 1567 (pt. 2), 81st Cong., 2d Sess. 21 (1950). The committee minorit; 
(Senators Humphrey, Leahy, and Benton) also described the preferential treatment given 
the ICC as a “high tribute to pressure-group tactics.” 

% Hearings before Senate Committee on Expenditures in Executive Departments on 
Sen. Res. 253, 254, 255, 256, 81st Cong., 2d Sess. 53-89, 151-61, 171-7 (1950) ; Sen. Rep 
No. 1567, 81st Cong., 2d Sess., pt. 2, 21, n. 2 (1950). Motor carrier representatives 
expressed qualified opposition to the proposal. Significantly, the water carriers, the 
other major carrier group regulated by the Commission, did not appear to oppose th« 
reorganization. 

%96 Cong. Rec. 7160-4, 7173 (1950). The resolution of disapproval of the ICC reor 
ganization plan was passed by a vote of 66 to 13. Five days later two similar resolutions 
concerning the FTC and FPC were defeated by votes of 34 to 37 and 37 to 36, respectivels 
(forty-nine affirmative votes being necessary to pass a resolution on disapproval). On the 
same day that the ICC plan was disapproved, however, the Senate also disapproved the 
reorganization of the FCC by the narrow margin of two votes, 50 to 23, despite the 
unfavorable report of the resolution of disapproval by the Committee on Executive Expendi 
tures. While the majority of the Senate evidently felt the necessity of being consistent 
for at least the duration of one afternoon, eleven senators voted against the reorganization 
of the ICC and for the reorganization of the FCC. 

87 Report of Committee Appointed September 20, 1938, by the President of the United 
States to submit Recommendations upon the General Transportation Situation 4 (1938). 

% Hearings before the House Committee on Interstate and Foreign Commerce on the 
Omnibus Transportation Bill, 76th Cong., Ist Sess., 312, 615-21, 1310, 1314, 1358, 1384-92, 
1395-1400 (1939) ; Wham, supra, note 22, at 169. 

38 Ass’n of American Railroads, op. cit., supra, note 20, at 26. 

“ Hearings on Reorganization Plan No. 7 of 1950, supra, note 4, at 51 et seq.; Hearings 
on Reorganization Plan No. 21 of 1950, supra, note 21, at 82-5. 


Hearings on 
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he fear that even if this body did not initially absorb the ICC it would even 
y encroach upon the Commission's functions.” Railroads have frequently 
irged the creation of a single regulatory commission for all forms of transpor 
ition; the implicit or explicit assumption in all such proposals, however, is that 
this Commission would be an enlarged and reorganized ICC.” 

Opposition to the interference of existing agencics with the Comniission 
\ttempts by existing agencies to influence or dictate ICC policy through inter 
vention in proceedings before the Commission, informal pressure upen com 
issioners, or by other means, have been severely attacked by the railroads 
The argument is that the ICC has the responsibility to act in the public interest, 
and other agencies, if they interfere, must be doing so on behalf of some paro 

ial interest. Appearances of the Secretary of Agriculture before the Com 

ission have frequently been objected to, and the intervention of price control 
agencies in the general rate cases has likewise been attacked.” The heaviest 
criticism along this line has been directed at the Department of Justice for its 
frequent interventions before the ICC and attempts to influence Commission 
policy in cases raising antitrust issues.“ On a much broader level, the railroads 
and associated groups have been staunch defenders of the independence of the 
Commission from presidential and congressional interference. 


Railroad Support for the Expansion of ICC Power 


In addition to defending the ICC against intrusions upon its powers by other 
agencies the railroads have fairly consistently in recent decades advocated the 
expansion of the Commission’s authority. There are four principal points in 
the railroad program as it has developed. 

Transfer to the ICC of all existing regulatory functions affecting the rail 
roads.—In the words of the Pennsylvania Railroad: 

“All regulation of the railroads should be in the Interstate Commerce Com 
mission and not part under that Commission and part under the Securities and 
Exchange Commission or other Commissions. In other words, the Interstate 
Commerce Commission should be the ouly governmental agency regulating the 
railroads.” © 

Since 1941 the principal activity of the railroads in this area has been the 
drive to get the enforcement of the antitrust laws as applied to common carriers 
transferred from the Department of Justice to the ICC. The railroads argued 
that they were subject to two conflicting types of regulation and that the Anti- 
trust Division was unfamiliar with and unsympathetic to their problems. In the 
end, the carriers were successful and the Reed-Bulwinkle Act of 1948 gave the 
ICC power to exempt rate conferences and bureaus from the antitrust laws.” 

Expansion of ICC regulatory authority over unregulated railroad-competitive 
groups. During the 1930's the railroads consistently urged the extension of ICC 
authority over unregulated carriers, particularly motor and inland water carriers 
(heir efforts in regard to the former achieved success in the Motor Carrier Act 
of 1935, which was the culmination of a determined legislative push by the rail- 
roads and the ICC. The latter itself had recognized in 1932 that: 

“* * * there is substantially no demand for public regulation of the charges 
of motor trucks to protect shippers against exorbitant or discriminatory charges. 
‘The demand has been chiefly from the railroads, and for the prescription of mini- 
wum rather than maximum charges.” “ 

Yet the Commission in that year endorsed the regulation of motor carriers, and 
in succeeding years regularly gave its support to measures designed to achieve 
that end.“ The recommendations of ICC Commissioner Eastman in his capacity 





“ Transport Topics, March 15, 29, 1948. 

“1 National Transportation Inquiry, supra note 23, at 22-4; Ass’n of American Rail- 
roads, op. cit., supra, note 20, at 19. 

#81 National Transportation Inquiry, supra, note 23, at 267; 108 Railway Age 23 
(Feb. 3, 1940) ; Hearings on the Omnibus Transportation Bill, supra, note 38 at 1385-9: 
Transport Topies, Feb. 21, 1949. An attempt by OPACS in 1941 to reduce railroad rates 
on iron and steel moving to the West Coast was described by Railway Age as “an usurpa- 
tion by an ambitious and upstart agency of functions lodged in experienced and responsible 
hands elsewhere.” III Railway Age 31 (Aug. 16, 1941). 

“111 Railway Age 29 (Dec. 13, 1941) ; Drayton, op. cit., supra, note 22, passim ; Dickin- 
son, Railroad Rates and the Antitrust Laws, 12 ICC Practitioner’s J. 9836-51 (1945). 

*] National Transportation Inquiry, supra, note 23, at 31. 

“© Section 5a, Interstate Commerce Act, 62 Stat. 472 (1948). 

“46 ICC Ann. Rep. 20 (1932). 

* Coordination of Motor Transportation, 182 I. C. C. 263 (1932): Hearings before 
House Committee on Interstate and Foreign Commerce on H. R. 6836, 73d Cong., 2d Sess. 
14 et seq. (1934) : Hearings before Senate Committee on Interstate Commerce on S. 1629, 
S. 1632, S. 1635, 74th Cong., 1st Sess. 116 et seq. (1935) ; 49 ICC Ann. Rep. 19 (1935). 
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as Federal Coordinator of Transportation gave additional impetus to the drive 
for regulation.” The strongest political support, however, came from the rail- 
roads themselves, and representatives of the Association of Railroad Executives 
actively participated in the drafting of motor-carrier legislation.” The great 
bulk of the motor carriers initially opposed regulation. The approval of the 
American Trucking Associations was achieved only in the later stages after they 
had received assurances that enforcement of the new legislation would be placed 
in #2 separate ICC bureau completely divorced from the existing railroad-regy- 
lating bureaus.” Motor-carrier regulation was also strongly opposed by all the 
principal farm organizations and most of the industrial shipper groups.” 

A comparable pattern prevailed in the struggle over the regulation of inland 
water carriers. The ICC, the Federal Coordinator, and the railroads strongly 
supported regulation.’ The farin organizations, the shippers, and the bulk of 
the water carriers themselves were equally strongly opposed.“ The strength of 
this latter combination was sufficient to delay the enactment of regulatory legis 
lation until 1940 when the Transportation Act of that year gave the ICC contro] 
over these carriers.” 

Since the achievement of these two major objectives of basic ICC control 
over water and motor carriers, the railroads have attempted to fill in the gaps 
left in the regulatory jurisdiction of the Commission. They have urged that 
the exemptions given motor carriers of agricultural commodities and water 
carriers of bulk commodities be removed, and that private carriage and contract 
carriers likewise be subjected to the authority of the ICC.” The AAR has also 
urged in recent years that the Commission be given power to charge tolls for 


the use of the inland waterways.” 

Transfer of regulatory controls over railroad-competitive groups from other 
agencies to the 1CC.—Where the railroads have been unsuccessful in preventing 
the assignment to other agencies of regulatory functions over competing carriers 
they have waged prolonged campaigns for the transfer of these functions to the 
ICC. In the debates over the Transportation Act of 1940, the AAR urged that 


49 Federal Coordinator of Transportation, Regulation of Transportation Agencies 14—34, 
97, 350-71 (19384); Federal Coordinator of Transportation, Report on ‘Transportation 
Legislation 1934 59-61, 105, 201-17 (1935). 

*° Hearings on H. R. 6836, supra, note 48, at 210, 238-43, 284, et seq.; Hearings on 8. 
1629, S. 1632, S. 1635, supra, note 48, at 434-9, 442-3, 465-7. ‘The actions of the rail- 
roads in support of this legislation were discussed and attacked in Congress, 79 Cong. Ree. 
12208, 12222 (1935). See also Sen. Rep. No. 482, 74th Cong., Ist Sess. 2 (1935). 

5t Hearings on H. R. 6836, supra, note 48, at 177-82; Hearings on S. 1629, S. 1632, 
S. 1635, supra, note 48, at 307, 357-8; 79 Cong. Rec. 5650, 5656 (1935). Motor carrier 
regulation has been supported from the start by a group of long-haul common Carriers, 
Hearings on H. R. 6836, supra, at 85-96, but this was not the position of the industry as a 
whole. The assurances which the ATA received from the ICC were subsequently gone 
back on by the Commission ; see p. 498, infra. 

52 Hearings on H. R. 6836, supra, note 48, at 112, 140, 245, 252-4, 270-3, 415, et seq. : 79 
Cong. Rec. 12223-4 (1935). The farm organizations consistently opposed regulation, and 
the National Industrial Traffic League first opposed and then supported it with many quali- 
fications. See, also, Nelson, New Concepts in Transportation Regulation, in National! 
Resources Planning Board, Transportation and National Policy 202, n. 25 (1942). 

58849 ICC Ann. Rep. 19 (1935); Federal Coordinator of Transportation, Regulation of 
Transportation Agencies 5-12, 41—4, 97, 333-49 (1934); Federal Coordinator of Trans- 
portation, Report on Transportation Legislation 1934 56—8, 105, 182-200 (1935). Hear- 
ings on S. 1629, S. 1632, S. 1635, supra, note 48, at 434-9, 1028-60, 1142-3; Hearings 
before House Committee on Merchant Marine and Fisheries on H. R. 5379, 74th Cong., 
1st Sess. 32-7, 176 et seq., 396-401 (1935). For description of the activities of the rail- 
roads on behalf of their program, see id. at 254. 

‘ Hearings on S. 1629, S. 1632. S. 1635, supra, note 48, at 1146-9; Hearings on H. R. 
5379, supra, note 53, at 46-50, 113-26, 214, et seq., 253, 471. The Government-owned Fed- 
eral Barge Lines and one or two other large common carriers were the only water carriers 
to support regulation and then only on the condition that the ICC be thoroughly reorgan- 
ized. The alleged tendency of the Commission to “give paramount consideration to the 
needs of the railroads” was strongly attacked by Senator Shinstead. Sen. Rep. No. 925, 
74th Cong., 1st Sess., pt. 2 (1935); 79 Cong. Rec. 10694, 10727, 10749 (1935). Among 
the organizations listed by Senator Shipstead as opposed to the bill were: American 
Farm Bureau Federation, National Grange, Northwest Farmers Unions, Farmers National 
Grain Corporation, American Cotton Cooperative Association, National Industrial Traffic 
League, Mississippi Valley Association, Upper Mississippi Waterway Association. Id. at 5. 

% The positions of the various parties-in-interest were essentially the same in 1940. 
The water carriers and farm organizations stubbornly opposed the regulation of the 
former without success. The railroad vrigins of this legislation were perfectly obvious 
since it stemmed in large part from the recommendations of the railroad Committee of 
Six. Hearings on the Omnibus Transportation Bill, supra, note 38, at 997, 1092; H. R. 
Rep. No. 1217, 76th Cong., 1st Sess., pt. 2 (1939) ; Sen. Rep. No. 433, 76th Cong., 1st Sess., 
pt. 2, 2, 11 (1939); 84 Cong. Rec. 5867-71, 6126, 6152, 9731-3, 9743-5, 9752-5, 9875-9, 
9967. 9971, 9988-91, 9995-6 (1939). 

Transport Topics, Feb. 21, 1949; Hearings on Domestic Land and Water Transporta- 
tion, supra, note 21, at 234-45; 106 Railway Age 685-87 (April 22, 1939), 107 id. at 99 
(July 15, 1939). 


57 Hearings on Domestic Land and Water Transportation, supra, note 21, at 212-15. 
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ICC authority be extended over all forms of transportation subject to Federal 
regulation. In particular, the Association wished to transfer authority over 
coastwise and intercoastal shipping from the Maritime Commission to the ICC 
nd to have the ICC assume the functions of the Civil Aeronautics Authority 
Legislation introduced at the instigation of the railroads contained these provi 
sions.” The railroads were successful in achieving only the tirst of their objec 
es. Rail groups have subsequently regularly attacked the independent position 
the Civil Aeronautics Board, and urged either its abolition and the transfer 
of its functions to the ICC or, in more general terms, the centralization of all 
regulatory activities affecting transportation in one agency 

Concentration of all Federal transportation activities in the 1CC.—The culmi- 
lation of these various railroad policies towards the expansion of ICC authority 
was reached in 1950 when the AAR advanced the position that all government 
activities—regulatory and promotional—affecting all forms of transportation 
should be placed in the ICC, The representative of the railroads testifying before 
the Senate Interstate and Foreign Commerce Committee was quite explicit in 
stating that such agencies as the Bureau of Public Roads should be under the 
Commission. He left some doubt, however, as to the extent to which this recom 
mendation also included such transportation service agencies as the Coast Guard, 
Weather Bureau, and Coast and Geodetic Survey.” In addition, the AAR advo 
cated that the authority of the ICC be extended so that all projects for improving 
the inland waterways proposed by the Chief of Engineers, United States Army, 
be submitted to the ICC for approval before their transmission to Congress." 
Insofar as the scope of its authority is concerned, no stronger support could be 
asked by the ICC than that which the Association of American Railroads has 
given to the Commission. 

Railroad support in all its forms has been the basis of the Interstate Com 
merce Commission’s Viability. Other interests have at times supported indi 
vidual actions of the Commission or defended the Commission against specifie 
attempts to curb its authority. But such action on the part of these interests 
has always been sporadic and balanced by severe criticism of the Commission 
and opposition to it in other lines of policy. The railroads are alone among 
the interests surrounding the Commission in their constant and comprehensive 
support of that body. By their continuous praise of the Commission, by their 
defense of its independence and by their efforts to protect and to extend its 
authority the railroads have made the Commission the beneficiary of what has 
been their not inconsiderable political power. But in the rough world of com 
petitive politics nothing comes for free. Political support must be purchased, 
and the price which the ICC has paid for its railroad support may be traced 
through almost all important phases of its policy and behavior. 


Ill. IcC AID TO THE RAILROADS 


An exhaustive analysis of the ramifications of the ICC railroad affiliation 
throughout Commission policy is obviously beyond the scope of this Article. 
Instead it is here proposed to indicate briefly the consequences of this affilia- 
tion in four major areas of Commission activity: (1) the level of rates and 
fares; (2) monopoly and antitrust; (3) rail-motor competition; (4) rail-water 
competition, 


The Level of Rates and Fares 
The ease with which the railroads in recent years have obtained advances 


4 

in rates and fares from the ICC has been the subject of considerable unfavor- 
able comment.” The significance of this Commission acquiescence to railroad 
demands can only be appreciated by a comparison of ICC policy in this field 
before and after it became dependent upon railroad support. The Commission 
received the power to prescribe future maximum rates in the Hepburn Act 
of 106.° The first general request for the rate advances came from the 


*H. R. 4862, 76th Cong., 1st Sess. (1939) ; Recommendations Upon the General Trans 
portation Situation, supra, note 37, at 13-14; Hearings before Senate Committee on 
Interstate Commerce on the Transportation Act of 1939, 76th Cong., Ist Sess., 45 (1939). 

*’ See note 43, supra. Transport Topics, Feb. 21, 1949. 

s ee Domestic Land and Water Transportation, supra, note 21, at 493-4 

d. at 220-30. 
™ Hearings on the Reappointment of J. Monroe Johnson, supra, note 8, at 10-11; N. Y. 


piers April 15, 1950, p. 21, col. 5; Askwith, Our Pampered Railroads, 168 Nation 566-7 
(1949) 


3+ Stat. 584 (1906), 








264 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


earriers in 1911 after the Mann-Elkins Act had broadened the Commissi 
powers in this area. These requests were denied, with the Commission lay 
down rigorous criteria for the justification of rate advances.“ During the 
next few years, in a series of general rate cases, the Commission either denied 
the railroad requests for increases or granted only a minor fraction of thy 
demands.” As a consequence of this policy, freight rates remained stable and 
in general harmony with wholesale prices from 1908 through 1915." In 1916 
however, wholesale prices started to skyrocket, and the railroads renewed their 
demands for rate advances. But the ICC remained adamant throughout 1917 
and it was not until March 1918 that the railroads were able to secure a: 
.“ ICC policy during this period directly reflects its shipper 


substantial relief.” 
and farmer sources of political support.” 

In 1920, as its support from nonrailroad sources was beginning to weak: 
the Commission approved a major increase in railroad rates.“ After prices 
pluiumeted in 1921, freight rates were considerably out of line, and the Com 
mission in 1922 ordered a ten per cent decrease.” Despite the pressure of 
agricultural interests, however, the Commission did not restore the prewar 
relationship between prices and rates. Instead, the Commission from 1/24 
through 1929 stabilized freight rates at about 165% of the 1913 level, whereas 
prices had fallen back to about 140% of that level. It was during this period 
that the Commission lost its farmer and shipper support and developed close 
railroad affiliations. The changing attitudes of the former toward the Com- 
mission are reflected in the Hoch-Smith resolution of 1925, and the year 1926 
marks the last time that the Commission denied in toto a railroad request for 
a general rate advance.” 

By the advent of the thirties the ICC was exercising a benevolent paternalis: 
in regard to the rate level. Whereas in 1982 the wholesale price index had fall 
off over 30 percent from its 1929 level, the Commission by granting “emergency” 
increases had actually slightly increased the level of freight rates. Throughout 
the depression the Commission maintained the rate level by approval of addi 
tional “emergency” increases and surcharges, by the rejection in 1933 of a shippe 
petition for rate reduction, and by the approval in 1938 of a general ten percent 


®36 Stat. 539 (1910); Advances in Rates, Eastern Case, 20 I. C. C. 243 (1911) 
Advances in Rates, Western Case, 20 I. C. C. 307 (1911). 

6% The Five Per Cent Case, 31 I. C. C. 351 (1914), 32 I. C. C. 325 (1914) ; 1915 Weatern 
Rate Advance Case, 35 I. C. C. 497 (1915), 37 1. C. C. 114 (1915); Western Trunk Line 
Rate Increases, 43 1. C. C. 481 (1917) ; The Fifteen Per Cent Case, 45 I. C. C. 303 (1917) 
Proposed Increases in New England, 49 I. C. C. 421 (1918). Significantly, it was during 
this period alone in ICC history that the Commission exercised its legal prerogative to b 
represented by special counsel in general rate proceedings. See Attorney General's Con 
mittee on Administrative Procedure, The Interstate Commerce Commission 221, n. 129 
(Monograph No. 24, 1941). 

* The source for this and subsequent figures on the level of freight rates and wholesa! 
prices is Exhibit 54, p. 3, Testimony of C. E. Childe, Ex Parte No. 168, Increased, I'reight 
Rates, 1948, 276 I. C. C. 9 (1949). For both the rate and price indexes, 1913 equals 100 
Mr. Childe compiled these indexes from data furnished by the Commission and the Bureau 
of Labor Statistics. Index figures for 1948 through 1950 have been supplied directly t 
the author by Mr. Childe. 

*7 3B Sharfman, Interstate Commerce Commission 83-98 (1936) ; General Order No. 28 
United States Railroad Administration, dated May 25, 1918, amended June 12, 1918, effec- 
tive June 25, 1918. 

6 “The Commission’s active concern with the protection of the interests of shippers 
and users of transportation service was demonstrated in a series of important rate d 
cisions between 1910 and 1917, in which the Commission in the main denied permissio2 
for the rate advances proposed by the railroads. These decisions were rendered in the fac: 
of tremendous pressure upon the Commission to grant the increases and in spite of marked 
increases in operating expenses, particularly towards the end of the period.” Fainsod & 
Gordon. Government and the American Economy 255 (1941). 

Recent writers sympathetic to the railroad position have criticized the Commission 
for its actions during this period. See, e. g., 3B Sharfman, Interstate Commerce Commis 
sion 71-102 (1936); Fair & Williams, Economics of Transportation 595 (1950). 4 

6 Increased Rates, 1920, 58 I. C. C. 220 (1920) ; Authority to Increase Rates, 58 I. C. ¢ 
302 (1920). 

7 Reduced Rates, 1922, 68 i. C. C. 676 (1922). : 

7143 Stat. SO1 (1925); Revenues in Western District, 113 I. C. C. 3 (1926). See alse 
notes 72, 73, infra. In following the mandate of the resolution the Commission in 0b: 
ease, Calif. Growers’ and Shippers’ Protective League v. So. Pac. Co., 129 I. C. ©. - 
(1927), 132 I. C. C. 582 (1927), ordered a reduction in rates, but this was reversed bY 
the Supreme Court on the grounds that the resolution was a mere expression of Congres 
sional opinion and did not change the existing law. Ann Arhor Railroad v. United State 
281 U. S. 658 (1930). For a description of the alienation of the shipper and farmer grour 
from the Commission, see Fainsod & Gordon, Government and the American Economy -"* 
(1941). 
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rise.” The result was that freight rates never dropped more than eleven percent 


rom their 1929 level. When wholesale prices increased ‘in the early forties, 
freight rates went up also; the price index for 1945 was 151.6 and the freight 
rite index 173.8. Thus from 1924 through 1945 the Commission was ale to 
maintain the rate level well above the price level. The significant gap between 
wholesale prices and freight rates during this period is graphic measure of the 
price of railroad support. (See graph.) 


RAILROAD FREIGHT RATES AND WHOLESALE PRICES 
1913 = 100 


KEY: 


FREIGHT RATES 

WHOLESALE 
PRICES 

THE PRICE OF 


RAILROAD 
err 


1900 1910 1920 1930 1940 1950 


Source: For indexes from 1908 through 1947 the source is Transcript of Record, p. 3, 
Exhibit No. 54, testimony of C. E. Childe, Ex Parte No. 168, Increased Freight Rates, 
1948, 272 I. €&. C. 695 (1948), 276 I. C. C. 9 (1949). For indexes from 1948 through 1950 
the source is letter of C. E. Childe to the author, Jan. 23, 1952. Mr. Childe compiled the 
freight rate level index from data in the annual issues of ICC, Statistics of Railways in 
the United States. The figures for the years from 1908 through 1949 are all steam rail- 


ways. The figures for 1950 are based upon data for Class I steam railways only. The 


wholesale price index is calculated from the index published by the Bureau of Labor 
Statistics. 


«aoe Per Cent Case, 1931, 178 I. C. C. 5389 (1931), 179 I. C. C. 215 (1931), 191 
Lc 361 (1933) ; General Rate Level Investigation, 1988, 195 I. Cc. Cc. 5 (1933): Emer P 
Gency Freight Charges, 1935, 208 I. C. C. 4 (1935). 215 I. Cc. 439 (1936), 219 I. 

50 (1936) ; General Commodity Rate Increases, 1937, 223 a a C. 657 (1937), 229 I. C. C 


43 5 (1988); Fifteen Per Cent Case, 1937-1938, 226 I. C. C. 41 (1938). 
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The removal of price controls in 1946 sent wholesale prices shooting upward 
In three years the wholesale index had risen to 236.4. The ICC made valiant 
efforts to keep up with these skyrocketing prices. In June 1946 the Commissi 
approved the first of a series of ten general rate increases embodied in four 
major proceedings.” By September 1951 the cumulative percentage increases 
granted by the Commission amounted to an increase of 67.6 percent in basi 
freight rates over the June 1946 level. The actual increase in the rate level from 
1946 to 1950 was 35.6 percent. The drastic rise in wholesale prices has macs 
impossible for the Commission to maintain the 1945 cushion between prices and 
rates. The Commission has, however, been successful in preserving the 1913 
relationship: in 1949 the rate index wi is 231.2, the price index 222.1; in 1950 
the rate index was 229.5 and the price index 251.4. Considering the norma 
tendency of regulated and administered prices to lag far behind violent fluctu 
tions in the general price level, the action of the Commission in moving rates 
up along with prices is eloquent testimony to its sensitivity to railroad interests 
The speed of the ICC in increasing freight rates during this period contrasts 
With its tardiness during the World War I inflation and has evoked praise from 
the railroads and envy from other carrier groups regulated by less considerate 
commissions.” 

The responsiveness of the ICC to rail freight rate demands since it became 
dependent upon railroad support has been paralleled by its acquiescence to 
railroad requests for passenger fare, Pullman charge, express rate, and mail 
pay increases. Only rarely since the middle thirties has the Commission refused 
a petition for increased passenger fares, and since 1940 the Commission has a 
perfect record of giving the roads exactly what they have asked for in important 
passenger fare cases.” As a result, coach fares in the East have gone up 68.75 
percent and parlor car fares 50 percent since 1940. This has been enough to 
place them in some instances above the competitive air fares. Comparable 
increases requested by the railroads have been approved by the Commission in 
various other areas of rail pricing.” 

In granting railroad requests for rate and fare increases the ICC has repeat- 
edly come into conflict with other government agencies and nonrailroad groups. 
These fall into three main categories. 





73 Increased Railway Rates, Fares, and Charges, 1942, 248 I. C. C. 545 (1942), authorixc ‘ 
a six percent increase, which was suspended, 255 I. C. C. 357 (1943), and restored, 26 
I. Cc. C. 695 (1946). See also Increased Railway Rates, Fares, and Charges, 1946, 364 
I. C. C. 695 (1946), 266 I. C. C. 537 (1946) ; Increased Freight Rates, 1947, 269 I. C. C. 
$$ (1947), 270 I. C. C. 81 (1947), 270 I. C. C. 98 (1948), 270 I. C. C. 403 (1948) 
Increased Freight Rates, 1948, 272 I. C. C. 695 (1948), 276 I. C. C. 9 (1949) ; Increased 
Freight Rates, 1951, 280 I. C. C. 179, mimeographed report, Aug. 2, 1951. The ICC has 
not been unaware of the harmful effects of its policy: “‘One consequence of the cumulative 
rate increases of the past 3 years undoubtedly has been a disturbance of many processes 
of production and distribution with permanent changes in the economic map of the country. 
although other factors have also contributed to the same result.” 63 ICC Ann. Rep. 2-3 
(1949). 

™ Hearings on National Transportation Policy, supra, note 27, at 82-3, 91-3, 440-1; 
Hearings on Domestic Land and Water Transportation, supra, note 21, at 209, 257-9 
For the dissident voice of Robert R. Young, see Hearings on National Transportation 
Policy, supra, at 320, and 12 Law & Contemp. Prob. 627-9; for the envious voice of W. A 
Patterson, president of United Air Lines, see 49 Aviation Week 43 (Nov. 8, 1948); 
Stewardship of the Airlines by the CAB, 15 J. of Air L. & Commerce 391-2 (1948). 

% Passenger Fares and Surcharges, 214 I. C. C. 174 (1936); Hastern Passenger Fares 
in Coaches, 227 I. C. C. 17 (1938), 227 I. C. C. 685 (1938), mee. 2. ee el ae oo) 
Increased Railway Rates, Fares, and Charges, 1942, 248 I. C. C. 545 (1942), 259 I. 

159 (1944), ae Bt xh C. 5387, 603-6 (1946) ;: increased Passenger Fares, New Bones Rai 
road, 268 I. C. C. 1947) ; Increased Passenger Fares, Eastern Railroads, aon a. eC. 
457 (1947): ences Passenger Fares, Southern Railroads, 269 I. C. C. 240 (1947): 
Increased Passenger Fares, Western Railroads, 269 I. C. 281 (1947): Increased Coac! 
Fares on Western Railroads, 269 I. C. C. 632 (1947): PEt d Coach Fares, New = ( 
Railroad, 269 I. C. C. 291 (1947); Increased Fares, Eastern Railroads, 1948, 272 1. 

17 (1948): Increased Fares, Eastern Railroads, 1949, 276 I. C. C. 433 (1949). Ti is 
easier for the Commission to approve fare increases than to approve rate increases because 
the political strength of the opposition is weaker against the former than against the 
latter. 

7% Egepress Rates, 1938-1939, 231 I. C. C. 471 (1939) ; Express LCL Emergency Charges. 
253 I. Cc. C. 339 (1946); Increased Express Rates and Charges, 1946, 266 I. C. C. 369 
(1946), 269 L. C. c, 161 (1947), 273 I. C. C. 231 (1948): Increased Erpress Rates and 
Charges, 1949, 277 I. C. C. 249 (1950): Increased Passenger Fares, Eastern Railroads, 
Oe) ka Mie es (1947) : Commutation Fares between New Orleans Ae Gulf Coast, 27 


a (0. 2 096s) Jerse y Central Commutation Fares, 273 I. C. 693 (1949): neo 
hawken Ferry Fares and Charges, 277 OE Re a (1950) ; Hudson - Manhattan R. 
Passenger Fares, 1949, 277 I. C. C. 313 (1950) : J.-N. Y. Commutation Fares, 277 I. C. 


459 (1950) ; vee aee Fares, Eastern Broa 278 I. C. C. 491 (1950); Raila 
Mail Pay, 2 269 I. C. C. 357 (1947) ; 64 ICC Ann. Rep. 44 (1950). 
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Shipper interests.—These include both private groups and government agen 
jes. The Department of Agriculture has regularly appeared before the Com- 
mission in behalf of agricultural interests and either opposed the procedure used 

the Commission in considering the railroad request or, as in most cases, 

posed outright an increase in rates.” In 1948 the Departinent attempted 

thout success to get the ICC to investigate the economy and efficiency of the 
oads with a view to determining whether the plea for increased rates was 
the result of poor management.” Other government agencies which have 
appeared in opposition to increased rates include the Tennessee Valley Author- 
ty, Consumers Counsel for the Bituminous Coal Commission, Office of Solid 
Fuels Coordinator, General Services Administration, Department of Commerce, 
and the Department of the Interior.” In a 1951 rate case the Attorney General 
appeared on behalf of the United States in opposition to the interim increase.’ 

Price stabilization interests—During and immediately atter the Second 
World War the OPA and the Economic Stabilization Agency frequently came 
into conflict with the ICC. Under the provisions of the price-control acts the 
authority of these agencies did not extend to prices otherwise subject to federal 
regulation. The OPA was successful in 19438 in getting the ICC to suspend its 
previously granted six percent freight rate increase but not in securing the 
removal of the ten percent increase in passenger fares granted at the sate 
time.’ Subsequently the OPA tried unsuccessfully to get the Commission to 
cancel the suspended rates, and in 1946 unsuccessfully opposed further rate 
increases.” Throughout most of the war there was a running battle between 
the OPA and the ICC over the extent to which the ICC in enforcing the Lnter- 
state Commerce Act was bound by the policies of the price-control acts. A 
series of Commission decisions and court cases on this question was finally 
resolved in favor of the ICC.“ During the present period of price controls 
the Office of Price Stabilization has resumed the battle with the Commission 
It unsuccessfully opposed the 1951 freight rate increases and has also appeared 
in opposition to a commuter fare rise.” 

State and local interests —The ICC has generally been much more favorable 
to rate and fare increases than have state and local regulatory bodies. Con 
sequently the Commission has frequently come into conflict with such agencies 
over the extent to which Commission-approved increases for interstate traffic 
should be extended to intrastate traffic. Under the law the Commission can 
prescribe rates upon the latter when it finds that the existing rates cause undue, 
unjust, or unreasonable disadvantage to or discrimination against interstate 


_ Ee Parte No. 148, Increased Railway Rates, Fares, and Charges, 1942, 248 Coe 
545 (1942), 264 I. C. C. 695, 717-20 (1946), 266 I. C. C. 537, 554-7 (1946) ; Ex Parte No. 
i3, Increased Express Rates and Charges, 1946, 266 I. C. C. 369, 876-7 (1946) ; Ba Parte 
. 168, Increased Freight Rates, 1948, 272 I. C. C. 695, 703-7 (1948); Ex Parte No. 169, 
reased Express Rates and Charges, 1949, 277 I. C. C. 249, 266-9 (1950); Ea Parte 
175, Increased Freight Rates, 1951, 280 I. C. C. 179, 188 (1951). Statutory authority 
he intervention of the Secretary of Agriculture is § 201 Agricultural Adjustment Act of 
S, 52 Stat. 36 (19388). See also 95 Cong. Rec. A—2002—5 (1949). 
‘Pe Parte No. 168, Increased Freight Rates, 1948, 272 I. C. C. 695, 705-6 (1948), 
1. C. C, 9, 24-31 (1949). 
‘See notes 72, 75, 76, supra. 
Memorandum brief of the United States and the Attorney General (mimeo). Ea Parte 
175, Increased Freight Rates, 1951, 280 I. C. C. 179 (1951). 
__ dnereased Rates, Fares, and Charges, 1942, 248 I. C. C. 545, 571-4 (1942), 255 1. C. C 
‘09 (1943). The suspension of the rate increase did not hurt the railroads, which during 
‘ war earned higher rates of return on their investment than they had for twenty years 
previously. Despite this, the members of the Commission were initially divided evenly 
and Commissioner Eastman had to be recalled temporarily from his position as Director 
bt rr? tae of Defense Transportation to break the tie. See 114 Railway Age 783 (April 
Lé . oh. 
“Ibid. Ex Parte No. 148, Increased Railway Rates, Fares, and Charges, 1942, 259 
a4 C. 159 (1944), 264 I. C. C. 695 (1946), 266 1. C. C. 537 (1946). : 
Ss Tbid., 248 I. C. C. 545 (1942), 255 I. C. C. 357 (1943); Increases in Texas Rates, 
Fares, and Charges, 253 I. C. C. 723 (1942); Mineral Wool from Mo. to Official Territory, 
-96 1. C. C. 208 (1943) ; Tar in the Southeast, 258 I. C. C. 408 (1944) ; Increases in Utah 
Preight Rates and Charges, 255 I. C. C. 92 (1943) ; Paints from Minn. to Colo., 256 I. C. C. 
~' (1943): Apples, Transcontinental Eastbound, 258 I. C. C. 177 (1944): Rates on 
Crushed Stone, etc., in Ohio, 259 I. C. C. 423 (1945): LOL Rates between Ark. and La., 
<8 he, hs Cc. 525 (1944); Terminal Charges at Pacific Points, 255 I. C. C. 673 (1948): 
Passe nger Fares of M. & M. R. Co., 256 1. C. C. 269 (1943), rev'd Jersey City v. United 
States, o4 F. Supp. 315 (D. N. J.), rev'd ICC v. Jersey City, 322 U.S. 503 (1944). 
ae Increased Freight Rates, 1951, 280 I. C. C. 179 (1951), mimeographed opinion, Aug. 2, 
151, sheets 45-7; N. Y. Times, Aug. 9, 1951, p. 31, col. 8; id., Aug. 10, 1951, p. 17, col. 8; 
id., Sept. 10, 1951, p. 30, col. 6. 


70383—56——-18 





268 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


commerce.” State regulatory bodies have jealously defended their jurisd 
tions against the Commission's efforts to intrude thereon for the benefit of t) 
railroads.” 


Monopoly and Antitrust 


The Commission received its principal powers with respect to combinations ar 
competition in the Transportation Act of 1920.°° Consequently it was only rare) 

7 Section 407, Transportation Act of 1920, 41 Stat. 480-2 (1920). 
that it acted in this area while dependent upon shipper and public support. | 
the few instances in which it did consider problems of monopoly prior to 1920 
was vigorously critical of the railroads.” Its interpretations of the Transpo 
tation Act of 1920, on the other hand, have always been colored by its dependence 
upon railroad support. The Commission has advanced the individual and Collec. 
tive interests of the railroads by facilitating the reduction of competition among 
them and by aiding their development of cooperative devices designed to increase 
group solidarity. 

In carrying out this necessary consequence of its railroad affiliation, the Com. 
mission has repeatedly come into conflict with the Antitrust Division and other 
groups interested in the maintenance of competition. The Commission ea: 
adopted the views of the railroads that collective price-fixing through rate bureaus 
and conferences was not only necessary and legal but also highly desirable 
This position conflicts with judicial interpretations of the Sherman Act holding 
(1) that the act is applicable to carriers regulated by the Commission, and 
that cooperative price-fixing by competing companies is per se a violation of the 
antitrust laws.” It is, hence, significant that of eleven major antitrust proceed 
ings instituted between 1935 and 1948 by the Department of Justice against ca 
riers subject to ICC regulation, only one, which was against a motor carrie 
rate bureau, was based upon information ypeferred to the Department by the 
Icc.” In another suit, also against a motor carrier, there was “close coopera 
tion” between the Division and the Commission in the investigation preceding the 
indictment.” In regard to the railroads, however, the Commission has not 
turned over to the Department evidence of antitrust violations uncovered in 
the performance of its duties. At least some members of the Commission, for 


% Section 183 (4), Interstate Commerce Act, 41 Stat. 484 (1920). 

86 Increases in Ariz. Freight Rates and Charges, 270 I. C. C. 105 (1948), 272 1... C 
507 (1948); Increases in Tenn. Freight Rates and Charges, 272 I. C. C. 625 (1945) 
Texas Intrastate Rates, 273 1. C. C. 749 (1949), 274 I. C. C. 545 (1949) ; Miss. Intrastate 
Express Rates and Charges, 273 I. C. C. 777 (1949), 278 I. C. C. 84 (1950) ; Increases in 
Fla. Intrastate Rates, 278 I. C. C. 41 (1950); Kan. Intrastate Rates, 277 I. C. C. 21 
(1950). Alabama has given the Commission the most trouble. Ala. Intrastate Fares 
258 I. C. C. 183.(1944), rev'd, Ala. vy. United States, 325 U. S. 535 (1945) ; Ala. Intrastate 
Fares, 1948, 278 I. C. C. 627 (1949) ; Increases in Ala. Freight Rates and Charges, 274 
I. C. C. 489 (1949); Ala. Intrastate Express Rates and Charges, 277 I. C. C. 712 (1950); 
Ala, Intrastate Rates and Charges, 1950, 278 I. C. C. 605 (1950): Note, 60 Yale L. J 
306-62 (1951). The railroads have generally favored the growth of ICC authority at the 
expense of state regulatory agencies. See e. g., Hearings on Domestic Land and Water 
Transportation, supra, note 21, at 275-7. 

SS See, e. g., In re Financial Investigation of the N. Y., N. H. & Hartford R. R. Co., 31 
I. C. C. 382 (1914), especially at pp. 65-70 for a hard-hitting and incisive attack on the 
New Haven’'s “policy of transportation monopoly.”’ Unlike subsequent instances the Con 
mission in this case cooperated with the Department of Justice and furnished the latter 
with a complete record of its hearings. The Department initiated an antitrust s 
resulting in a consent decree, Unlike States v. N. Y., N. H. & Hartford R. R. Co., 1 Fed 
Antitrust Cas. (D. & J.) 529 (1914). See also Wiprud, Justice in Transportation 51-3 
(1945). 

%° In re Transcontinental Freight Bureau, 77 I. C. C. 252 (1923); Rates between Ariz. 
Calif., N. M., and Texas, 3 M. C. C. 505 (1937). See also 50 ICC Ann. Rep. 74 (1926) 
Wiprud, Justice in Transportation 96 et seq. (1945) ; Drayton, Transportation Under Two 
Masters 51-3 (1946). 

™ United States vy. Trans-Missouri Freight Aas’n, 166 U. S. 290 (1897) : United States v 
Joint Traffic Ass’n, 171 U. S. 505 (1898); United States v. Trenton Potteries Co., 273 
U. S. 392 (1927); United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940). 

™ United States v. Middlewest M. Frt. Bur., Crim. No. 9905 (D. Colo. 1944) ; Hearings 
on S. 942, supra, note 21, at 267-9; 58 ICC Ann. Rep. 30 (1944). Among the other cases 
instituted against carriers by the Antitrust Division are United States v. Ass’n of Americar 
Railroads, Civil No. 4551 (D. D. C. 1939) ; United States v. Pullman Co., 50 F. Supp. 123 
(E. D. Pa., 1943). 53 F. Supp. 908 (E. D. Pa., 1944), 55 F. Supp. 985 (BE. D. Pa., 1944) 
64 F. Supp. 108 (E. D. Pa., 1945). 330 U. S. 806 (1947), rehearing denied, 331 U. S. 865 
(1947); United States yv. Allied Van Lines, Civil No. 44—-C-—30 (N. D. I, 1946) ; United 
States v. Freightways, Civil No. 22075-R (N. D. Calif., 1944); United States v. N. Y. 
Central R. Co., Civil No. 24-930 (S. D. N. Y., 1944); United States v. Ass’n American 
Railroads, Civil No. 246 (D. Neb., 1944); United States“v. Pacific Greyhound Lines, Civil 
No. 2567 (N. D. Calif., 1945) ; United States v. North Coast Transportation Co., Civil 
No. 1675 (W. D. Wash., 1946) ; United States v. Railway Express Agency, Inc., Civil No. 
1155 (D. Del., 1948) ; United States v. Universal Carloading ¢& Distributing Co., Crim. No. 
47665 (W. D. Wash., 1948). 

* United States v. Freightways, Civil No. 22075-R (N. D. Calif., 1944); Transport 
Topics, Feb. 9, 1942; 112 Railway Age 353 (Feb. 7, 1942). 
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instance, were aware in 1939 of the activities of the railroads and motor carriers 
in Central Freight Association Territory which became the basis of a grand jury 
nvestigation, subsequently terminated without indictment because of the war." 
of considerably greater significance was Commission awareness, if not sponsor- 
ship, of the Western Commissioner Agreement in 1982 among the major railroads 
operating west of the Mississippi. This established elaborate machinery for the 
settlement of rate disputes among the participant carriers. Members of the 
ICC were aware of the existence of the agreement during the eleven years it 
was in force.“ No attempt was made, however, to discover its provisions in 
detail or to require it to be filed with the Commission in accordance with Sec. 
6 (5) of the Interstate Commerce Act. The Justice Department consequently 
did not learn of it until 1948. It requested a copy from the railroads on April 9th 
of that year. It got a copy on April 14th. The same day the agreement was 
filed with the ICC.“ Nine days later the participating railroads canceled it. 
This agreement subsequently became the basis of the Department's Lincoln suit 
against the Association of American Railroadsti the Western Association of Rail- 
way Executives, and forty-seven individual carriers. 

Going beyond noncooperation, the Commission has in some instances posi- 
tively affected the conclusion of antitrust suits by the Government. Since it 
began to become dependent upon railroad support the Commission has in effect 
reversed successful antitrust suits by approving under Section 5 of the Interstate 
Commerce Act, and thereby exempting from the antitrust laws, practices which 
had previously been found to be in violation of those laws.” Similarly, in the re- 
cent Pullman case the Commission approved the sale of the Pullman operating 
company to the railroads over the objections of the Antitrust Division. Also, 
the approval by the Commission of the Western Traffic Association Agreement 
after the passage of the Reed-Bullwinkle Bill has obstructed the Justice De- 
partment’s suit against the western railroads.* 

During the Second World War the ICC and its affiliated agency, the Office 
of Defense Transportation, endeavored to protect railroad rate bureaus from anti- 
trust prosecution. The Small Business Concerns Act of 1942 authorized the chair- 
man of the War Production Board, after consultation with the Attorney Gen- 
eral, to certify to the latter that specified acts of private concerns were approved 
by him and were “requisite to the prosection of the war.” Such acts would then 
be immune from attack under the antitrust laws.” During 1942 and 1943 the 
ICC and the ODT engaged in an administrative battle with the Antitrust Divi- 
sion to get the chairman of the WPB to exempt rate bureaus from antitrust prose- 
cutions. The specific issue between the two agencies was whether certain restric- 
tions regulating the practices of the bureaus and proposed by the Division should 
be written into the WPB certificate. In a much broader sense, the issue was 
one of competition versus regulated monopoly in railroad rate-making.” In 
the end, the two transportation agencies were successful and the certificate was 
issued with the inclusion of only one minor provision recommended by the Divi- 
sion. After the termination of hostilities, the expiration date of the certificate 
was first fixed for October 1, 1945. However, at the request of ICC Commis- 
sion Johnson, director of the ODT, the life of the certificate was extended an- 
other year. Despite renewed requests for further extension a year later, the 
Civilian Production Administrator permitted it to go out of effect on Oct. 1, 
1946," 





® Hearings on S. 942. supra, note 21, at 464-5. 

“Id. at 184-5, 831-2; 94 Cong. Rec. 6658 (1938); Drayton, Transportation Under Two 
Masters 77-80 (1946). 

*% Hearings on §. 942, supra, note 21, at 132-9. 

% United States v. Southern Pacific Co., 259 U. S. 214 (1922), 290 Fed. 443 (D. Utah, 
1923). Control of Central Pacific by Southern Pacific, 76 I. C. C. 508 (1923). See also 
United States v. Lehigh Valley R. Co., 254 U S. 255 (1920) ; Control of D., S. and 8. R. R. 
by Lehigh Valley R. R., 86 1. C. C. 567 (1924). 

" United States v. Pullman Co., 50 F. Supp. 123 (E. D. Pa., 1943), 53 F. Supp. 908 
(E. D. Pa., 1944), 55 F. Supp. 985 (E. D. Pa., 1944), 64 F. Supp. 108 (E. D. Pa., 1945), 
330 U. S. 806 (1947), rehearing denied, 331 U. S. 865 (1947); Proposed Pooling of Rail- 
road Earnings and Service Involved in the Operation of the Pullman Co. under Railroad 
Ownership, 268 I. C. C. 473 (1947). The Commission on one occasion at least has taken 
similar action in regard to motor carriers. United States vy. Allied Van Lines, Inc., Civil 
No. 44-C-30 (N. D. Ill. 1946) ; Allied Van Lines—Purchase—Evanaton Fireproof Ware- 
house, 40 M. C. C. 557 (1946); Allied Van Linea—Purchase—Allen, 45 M. C. C. 751 








(1947): Allied Van Lines—Purchase—Johnson, 50 M. C. C. 278 (1948). 
“Transport Topics, Nov. 29, 1948; CCH Trade Reg. Rep. {{ 61, 168. 
™ 56 Stat. 351, 357 (1942). 
1” See Hearings on S. 942, supra, note 21, at 259-60. 
1 For documents bearing on this administrative controversy, see id. at 241-57. 
260 ICC Ann. Rep. 53 (1946) ; Transport Topics, Oct. 7, 1946. 
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In addition to this administrative battle, the ICC lobbied before Congress 
for legislation to exempt permanently the rate bureaus from the danger of prose- 
eution. Such a bill was introduced by Senator Wheeler in 1943 at the request of 
the ICC.” The Justice Department immediately proposed that the same re- 
strictions be written into this measure that it had unsuccessfully urged be in- 
cluded in the WPBE certificate. This resulted in a conflict between the two 
agencies and, since with the issuance of the certificate the issue became tempo- 
rarily dormant, the legislation was not pushed at that time. Subsequently in the 
79th and 80th Congresses the ICC and the railroads renewed their efforts, 
largely as a result of the Lincoln suit and the decision of the Supreme Court in 
Georgia v. Pennsylvania Railroad.” The Commission in its annual report issued 
at the beginning of 1945 urged the amendment of the Interstate Commerce Act 
to authorize itself to regulate carrier associations and to exempt them from the 
antitrust laws.’ Shortly thereafter Representative Bulwinkle introduced a bill 
designed to accomplish this purpose. The bill was endorsed by the Commission 
with suggestions for minor changes,” and ICC representatives testified in its 
favor at the hearings.” The need for this legislation likewise became more 
urgent from the Commission's viewpoint when the WPB exemptions certificate 
expired in 1946." In the second session of the 79th Congress and in the 80th 
Congress the Commission renewed its endorsement of legislation along the lines 
of the Bulwinkle bill, and in 1948 it approved the conference report of the bill in 
the form in which it was finally enacted over the President’s veto.” 

Under Sections 5 and 5a of the Interstate Commerce Act, the ICC may approve 
poolings of carriers, consolidations, mergers, acquisitions of control, and agree- 
ments relating to rate and charges, and thereby exempt carriers participating 
in such actions from the antitrust laws. The policy of the ICC in enforcing these 
sections has generally coincided with the views of the railroads. It is rare that 
applications to purchase, merge, or lease railroad lines or to acquire ownership 
of such lines or to enter into operating agreements with such lines are turned 
down by the Commission. Applications to permit interlocking directorates are 
also almost invariably approved.” In one significant case concerning the con- 
solidation of eight motor carriers in which it was alleged that there was a rail- 
road interest, the Commission rejected the arguments of the Antitrust Division, 
the Department of Agriculture and other groups that the Commission ought not 
approve transactions which would result in an unreasonable restraint of com- 
petition within the meaning of the antitrust laws. The Supreme Court, on ap- 
peal, sustained the Commission, in a divided decision.“ In applying the provi- 
sions of the Reed-Bulwinkle Bill the ICC has also followed a lenient policy and 
interpreted broadly the scope of the permissible exemption from the antitrust 
laws.” 


Rail-Motor Competition 


The affiliation of the ICC with the railroads has resulted in an ambiguous rela- 
tionship between the Commission and the principal railroad-competitive group, 
the motor carriers. On the one hand, there is a close affiliation between the 
motor carrier industry and the ICC’s Bureau of Motor Carriers, with the two 
cooperating in the enforcement of the Motor Carrier Act of 1935. The Bureau 
has consequently been praised by the motor carriers and criticized by the rail- 


08 S. 942, TSth Cong., 2d Sess. (1943) ; 11 
m4 324 U. S. 439 (1945) : 91 Cong. Rec. 117 
0658 ICC Ann. Rep. 30-1, 106 (1944). 

06 59 ICC Ann. Rep. 32-3 (1945). 

07 Hearings Before a Subcommittee of the House Interstate and Foreign Commerce Com- 
mittee pursuant to H. R. 2536, 79th Cong., Ist Sess. 14 (1945). 

06 GO ICC Ann. Rep. 53 (1946). 

61 ICC Ann. Rep. 66 (1947); Transport Topics, April 29, 1946, Jan. 27, 1947: 
94 Cong. Rec. 6642 (1948). ] 

10 See 62 ICC Ann. Rep. 58, 77 (1948); 58 id. at 43 (1944), 59 id. at 56 (1945, 
60 id. at 63 (1946), 61 id. at 73 (1947), 63 id. at 77 (1949), 64 id. at 75 (1950), also, 
Commission on Organization, op. cit., supra, note 5, at III-15-18. 

11 Associated Transport, Inc.—Control and Conselidation—Arrow Carrier Corp., 38 
M. C. C. 137 (1942) ; McLean Trucking Co. v. United States, 48 F. Supp. 933 (S. D. N. Y. 
1942), 321 U. S. 67 (1944). Previously the Commission had refused to approve the 
consolidation of a much larger number of trucking firms. Transport Company—Con- 
trol—Arrow Corp., 36 M. C. C. 61 (1941). 

12 Western Traffic Ass’n—Agreement, 267 I. C. C. 183 (1949): Eastern Railroads— 
Agreements, 277 I. C. C. 279 (1950) ; Ass’n of American Railroads, Per Diem, Mileage 
Demurrage, and Storage—Agreement, 277 I. C. C. 413 (1950) ; North Atlantic Port Rail- 
roads, Tidewater Coal Agreement, 278 I. C. C. 525 (1950). 
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roads.” On the other hand, the relationship between the motor carrier industry 


and the Commission apart from the BMC has been coo! and frequently antagon 
istic. The reason for this is Commission partiality towards the railroads in 
conflicts of interest between the two carrier groups. The price of railroad 
affiliation has been motor carrier alienation. 

Because a large portion of railroad traffic is noncompetitive and must move 
by rail, the Commission has been able to aid the railroads by permitting 
selective rate-cutting during periods of intense rail-motor competition such 
as that from 1935 through 1941. For three years from 1957 to 40 the 
Commission required motor carriers to bear the burden of proof in making 
competitive rate cuts while at the same time not requiring the railroads to 
do so. This policy was continued after Congess in 1938 amended the Motor 
Carrier Act to make its provisions concerning burden of proof identical with 
those applicable to the railroads.”“* During this same period the Commission 
put further barriers in the way of motor carrier competition by prescribing 
comprehensive minimum rate levels for motor carriers in the northeast and 
middle west.’ Although initially requested by the motor carriers, the 
subsequent effect of these orders was, as Commissioner Eastman pointed 
out in one dissent, to substitute a much more difficult procedure for motor 
carriers wishing to lower rates than for railoads.”* The Commission rejected, 
however, motor carrier petitions to remedy the situation Throughout this 
period the Commission in a number of cases encouraged the railroads to exercise 
their managerial discretion by meeting motor carrier competition through vari 
ous devices.” The injurious effects of proposed railroad competitive rates upon 
motor carriers were not sufficient cause to invalidate the rates Railroads 





43 Transport Topics, Oct. 11, 25, 1937, Jan. 31, Oct. 17, 1938, Feb. 20, July 3, 1939, 
March 19, 1945, Feb. 4, 1946, Jan. 17, 24, Aug. 29, 1949; 104 Railway Age 19 (March 
12, 1938); 106 id. at 21 (Feb. 11, 1939), 550 (April 1, 1939); 108 id. at 9 (Jan. 18, 
1940), 43 (Feb. 24, 1940), 395 (March 2, 1940); 109 id. at 389 (Sept. 21, 1940): 110 id 
at 240 (Feb. 1, 1941); 111 id. at 940 (Dec. 6, 1941): Hearings before Senate Committee 
on Insterstate and Foreign Commerce on the Nominations of Hugh W. Cross, Richard F. 
Mitchell, James K. Knudson, 81st Cong., 2d Sess. 8-9, 14-15 (1959) 

14 See Anchor Coal Co. v. United States, 25 F. 2d 462 (S. D. W. Va. 1928): Merchant 
Truckmen’s Bureau vy. United States, 16 F. Supp. 998 (S. D. N. Y. 1936) Classification 
Rating on Radio Bulbs or Tubes, 2 M. C. C. 25 (1937) ; Rates over Carpet City Trucking, 
4M. C. C. 589 (1938); Rates of Lambert Transfer, 3 M. C. C. 651 (1937): Rates on 
Lampblack and Phosphates, 8 M. C. C. 404 (1938): H. C. Roulson, Inc., Commodity Rates, 
8 M. C. C. 542 (1938); Gulf Ports—aAla., Geo., and Tenn., Commodity Rates, 10 M. C. C. 
106 (1938); Confectionery and Shoes over Reliable Transfer, 11 M. C. C. 71 (19389); 
All-Commodity Rates over Interstate M. Frt. System, 13 M. C. C. 24 (1938): Northeutt 
Minimum Charges, Ariz. and Calif.—N. M., 14 M. C. C. 611 (1989); Split Deliveries in 
Chicago Union Stockyards, 14 M. C. C. 748 (1939); Packing House Producta—Portland, 
Ore.—Wash., 17 M. C. C. 255 (1939): Cotton Fabrics and Cotton Piece Goods, 10 M. C. C 
275 (1938) ; Consolidated Freight Co., Commodities from Flint, Mich., 21 M. C. C. 329 
(1940) ; 52 Stat. 1240 (1938); 54 Stat. 912, 924 (1940) ; §§ 15 (7), 216 (9), Interstate 
Commerce Act. 

15 Rates over Freight Forwarders, Inc., 4 M. C. C. 68 (1937): Central Territory M. C 
Rates, 8 M. C. C. 233 (1938): N. Eng. Terr. M. C. Rates, 8 M. C. C. 287 (1938): Trunk 
Line Terr. M. C. Rates, 24 M. C. C. 501 (1940); 57 ICC Ann. Rep. 97-8 (1943). The 
action of the Commission in these cases was in sharp contrast to its normal policy in 
Tail cases. Sugar Cases of 1922, 81 1. C. C. 448 (1923) : Ex-Lake Iron Ore from Chicago to 
Granite City, 123 I. C. C. 503 (1927): Coal to Philadelphia and within the Delaware 
Capes, 208 I. C. C. 165 (1935) ; Motor Transport Club of Mass., Inc. v. B. & M. R. Co., 
206 I. C. C. 18 (1934). 

16 Trunk Line Terr. M. C. Rates, 24 M. C. C. 501, 625 (1940). 

47 Transport Topics, Feb. 10, 1941. 

8 Western Trunk Lines Class Rates, 210 I. C. C. 312 (1935) : Pmergency Freight Charges, 
1935, 215 I. C. C. 489 (1936) ; Fuel € Gas Oil to Memphis, Tenn., 218 I. C. C. 106 (1936) ; 
All Freight from Chicago & St. Louia to Birmingham, 226 I. C. C. 455 (1938) ; Sand, Gravel 
€ Stone to Champaign & Urbana, 237 I. C. C. 773 (1940) ; Bags & Bagging from Portland 
€ Seattle, 238 1. C. C. 717 (1940). 

119 United States vy. C. M. St. P. & Pac. Ry. Co., 294 U. 8S. 499 (1935) ; Youngstown Sheet 
€ Tube Co. v. United States, 295 U. S. 476 (1935) ; Lumber from Pac. Coast to Eastern 
Points, 210 I. C. C. 344 (1935); Lumber between Points in Of. Terr., 219 I. C. C. 427 
(1936) ; Meat and Packing House Products from Chicago, 220 1. C. C. 677 (1937) ; Lumber 
Jrom Decature, Ala., to Gulf Ports, 226 I. C. C. 164 (1938); All Freight from Boston to 
East Hartford, 223 1. C. C. 421 (1937) ; Electric Appliances from Knorville, 237 1. C. C. 86 
(1940) ; Metals from Chicago to Detroit, 246 I. C. C. 350 (1941); Groceries from Boston 
to Me. & Vt., 248 1. C. C. 199 (1941) ; Lubricating Oils and Greases, Okla.-Mo., 9 M. C. C. 
465 (1938); Paper Articles Ratings, Ill. Freight. Asse’n Terr. 8. W., 10 M. C. C. 329 
(1938) ; Alcoholic Liquors—Ind., Ky., & Ohio-St. Joseph, Mo., 10 M. C. C. 410 (1938); 
Butter from Okla. City to Chicago, 19 M. C. C. 53 (1939) ; Iron & Steel from Pittsburgh 4 
Aliquippa, 21 M. C. C. 791 (1940) ; Groceries from Aberdeen, S. Dak., to Willmar, Minn., 
22 M. C. C. 261 (1940); Coffee, Roasted, from Omaha to Twin Cities, 22 M. C. C. 529 

1940) ; Paint, etc., from Chattanooga to Ala. &€ Ga., 19 M. C. C. 1 (1939): Building 

aterial from Ala. to Southern States, 22 M. C. C. 171 (1940): Wool and Mohair from 
Idaho and Wyo. to Calif., 24 M. C. C. 794 (1940): Alcoholic Liquors from Baltimore to 
Washington, 24 M. C. C. 419 (1940) ; Onions and Potatoes from N. Dak. to Twin Cities, 
26 M. C. C. 153 (1940) ; Walsh Trucking Service, Commodities, N. J. and N. Y., 27 M. C. C. 
241 (1940) ; Paper from Mechanic Falls to Boston, 28 M. C. C. 196 (1941). 
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were usually permitted to meet motor carrier competition by rate reductions,” 
and to regain by this means traffic which had been lost to truckers.’ Relief 
from the provisions of Section 4 of the Act prohibiting the charging of a higher 
rate for a short haul than for a longer one was frequently granted the railroads 
in this connection.~ Rate reductions on competitive traffic not accompanied 
by reductions upon similar noncompetitive traffic were held not to be prejudicial 
or discriminatory.” On the other hand, attempts by the motor carriers to 
meet railroad competition or to undercut railroads were usually disapproved 
by the Commission.“ 

ICC action in regard to the most heavily competitive commodities was almost 
invariably favorable to railroads. The most competitive traffic between the 
two types of carriers was that which had normally up to that time moved at 
railroad less-than-carload (LCL) ratings. It was openly admitted that railroad 
rates on this traffic did not cover costs.” Despite this, the railroads vigorously 
attempted to keep this traffic from falling to the motor carriers, and in carrying 
out their program to this end they received the cooperation of the Commission. 


1” Nonferrous Metals, 234 I. C. C. 319 (1934); Bituminous Coal to Youngstown, 211 
I. C. C. 1 (1935) ; Glass from Okmulgee, Okla., to Kan. & Mo., 218 I. C. C. 650 (1936) ; 
Explosives between Calif. & Ariz., 223 I. C. C. 179 (1937); Hinecke & Salestein Co. Vv. 
No. Pac. Ry. Co., 229 I. C. C. 581 (1938) ; Switching Rates in Chicago Switching Dist., 
232 I. C. C. 585 (1939) ; Groceries between Ore. &€ Wash., 234 I. C. C. 344 (1939); Cran- 
berries from Maas. to Harlem Riv., 235 I. C. C. 553 (1939) ; Malt Liquors from New Orleans 
to Ark., 237 I. C. C. 103 (1940) ; Cotton from and to Pts. in the 8. W. & Memphis, 237 
I. Cc. C. 7 (1940) ; Meats, Packing House Products from Chicago to C. F. A. Terr., 237 
I. C. C. 525 (1940) ; Wrought Iron Pipe from Memphis to Ark., La., Texas, 237 I. C. C. 
161 (1940) ; Sugar from Mobile, New Orleans to Ala. & Ga., 237 I. C. C. 221 (1940) ; Malt 
Beverages between Portland & Wash., 237 I. C. C. 34 (1940) ; Cotton Linters from Tezras 
to La. & Texas Ports, 237 1. C. C. 425 (1940) ; Cottonseed in Ark., Mo., Tenn., 238 I. C. C. 
245 (1940); Packing House Products, Denver & Pueblo to Ariz., 238 I. C. C. 569 (1940) ; 
Magazines from Chicago jo Mo. River Pts., 238 I. C. C. 577 (1940) ; Macaroni from, to, 
and between W. T. L. Terr. & 8S. W., 246 I. C. C. 730 (1941) ; Paints from Louisville to 
I ante, 246 I. C. C., 783 (1941); Fish from New Bedford to N. Y., 248 1. C. C. 535 
(1942). 

121 Rep. & Imp. Rates to and from Southern Ports, 205 I. C. C. 511 (1934); Grain € 
Grain Products within Western District and for Export, 237 I. C. C. 145 (1940): Sand 
¢& Gravel in the 8. W., 241 I. C. C. 769 (1940); Tires between Points in the South, 243 
I. C. C. 767 (1941) ; Commodities, Calif. & Ariz. to N. M., 245 1. C. C. 545 (1941) ; Window 
Glass from the 8. W. to Mo., 246 I. C. C. 135 (1941) ; Magazines in Of. Terr., 246 I. C. C. 
825 (1941) ; Salt from Kan. & Utah, 251 I. C. C. 283 (1942). 

12 Sugar & Cocoa Butter to Fulton, N. Y., 215 I. C. C. 79 (1936); Sewage Sludge € 
Tankage from Wisc., 218 I. C. C. 184 (1936); Sugar € Cocoa Butter from Philadelphia, 
220 I. C. C. 453 (1937): Sugar from Camden, N. J., to Fulton, N. Y., 231 I. C. C. 211 
(1938) ; Fertilizer between Off. € Southern Terr., 232 I. C. C. 301 (1939) ; Sand € Gravel 
in Southern Terr., 234 I. C. C. 483 (1989): Cheese from Pts. in Wiasc., 234 I. C. C. 749 
(1939) ; Lumber & Timber from Pts. in Va., 241 I. C. C. 638 (1940) ; Groceries In Tezaa, 
241 I. C. C. 755 (1940): Horses & Mules from Atlanta, Ga., 241 I. C. C. 470 (1940): 
Cotton Yarn to W. T. L. Terr., 243 I. C. C. 711 (1941). See also Locklin, Rates and Rate 
Structures, in National Resources Planning Board, Transportation and National Policy 
120 (1942) ; Williams, supra, note 7, at 1354-5 (1950) ; Transport Topics, Feb. 16, 1942. 

123 Ohio Lime Mfgrs. v. Pa. R. Co., 214 1. C. C. 417 (1936) ; Cotton Linters, Texas to La. 
€ Texas Ports, 237 I. C. C. 425 (1940) ; Hast St. L. Cotton Oil Co. v. B. € O. R. Co., 243 
I. C. C. 48 (1940): Loading Cotton in Okla., 248 I. C. C. 643 (1942), aff'd, Barringer € 
Co. vy. United States, 319 U. 8S. 1 (1943); Dried Beans from Mich. to Central Terr., 251 
I. C. C. 212 (1942) ; Hollywood Casket Co. v. A. T. € 8. F. Ry. Co., 253 1. C. C. 603 (1942) ; 
Grain & Grain Products from Okla. to Texas, 255 I. C. C. 1 (1943) ; Alden Coal Co. v. 
Cent. R. of N. J., 256 I. C. C. 401 (1943); Fertilizer from Southern Ports to the South, 
264 I. Cc. C. 121 (1945). Cf. Commission action in comparable situations concerning 
motor carriers; Central Terr. M. C. Rates, 19 M. C. C. 454 (1939); Classes € Commodities 
from Omaha to 8. Dak., 32 M. C. C. 735 (1942) ; Calif. M. C. Rates, 41 M. C. C. 19 (1942). 

1% Cotton Fabrics & Cotton Piece Goods, 10 M. C. C. 275 (1938) ; Gulf Ports—Ala., Ga., 
& Tenn. Commodity Rates, 10 M. C. C. 106 (1938) ; New England M. C. Rates, 11 M. C. C. 
325 (1939), 12 M. C. C. 417 (1939): Rockne Bros. Commodities, Sioux City & 8. Dak., 
19 M. C. C. 739 (1939) : Butter from Okia. City to Chicago, 19 M. C. C. 53 (1939) ; Coffee, 
Roasted, from Omaha to Twin Cities, 22 M. C. C. 529 (1940); Mine Cars & Machinery 
between Denver € El Paso, 22 M. C. C. 317 (1940); Trunk Line Terr. M. C. Rates, 24 
M. C. C. 501 (1940); Fruit from New York to Philadelphia, 24 M. C. C. 760 (1940) ; Paper 
Bowes from Ohio to Winston-Salem. 24 M. C. C. 208 (1940); Pronortional Rates between 
Norfolk & Richmond, 26 M. C. C. 53 (1940) ; Keeshin Lines, Commodities, Chicago € East- 
ern States. 27 M. C. C. 145 (1940); Donaldson Trsfr., Commodities betireen Ill, Ia., & 
Nebr., 28 M. C. C. 359 (1941): Beans from Billings, Mont., to 8. Dak., 30 M. C. C. 125 
(1941) ; Canned Goods to Ga., N. C., &€ 8. C., 32 M. C. C. 645 (1942) : Lumber, Philadelphia 
to Eastern Pa., 42 M. C. C. 395 (1943) ; Dairy Products, Northwest to T. L. & N. E. Terrs., 
42 M. C. C. 607 (1943) ; Commodities, Kan. to Ill., Mo. & Okla., 44 M. C. C. 90 (1944). 
Many of these cases involved competition between motor carriers as well as between motor 
carriers and railroads. 

125 Pick-up and Delivery in Of. Terr., 218 I. C. C. 441, 480 (1936). 











a a 


eet ume ee tli at 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 273 


In 1936 the Commission permitted the railroads to introduce free pick-up and 
delivery services and in the following four years gave them further assistance.” 
The climax of the railroad drive was reached in 1940 when the southern roads 
filed reduced ratings on some 3,500 commodities and the Commission permitted 
these changes to go into effect over the most vigorous motor carrier opposition 
without even suspending them for investigation.” In the regulation of other 
highly competitive traffic, such as automobiles, petroleum, and meats ICC actions 
and policies likewise tended to favor the railroads.” Typical of ICC decisions 
at this time was one important case dealing with naval stores in which the 
Commission refused to set minimums beyond which the railroads might not go 
in meeting motor carrier competition.” 

The railroads during this period were frequently permitted to quote competi 
tive rates of a type denied to the motor carriers. The Commission required the 
truckers to base their rates upon the fully allocated cost (constant and variable 
costs) theory of ratemaking while the railroads were permitted to establish rates 
upon an added cost basis (variable costs only).“’ The railroads were permitted 
to introduce volume minimum rates (rates applicable only to a minimum volum 
larger than a carload or truckload); the same privilege was denied to motor 
carriers.” Similarly, for six years motor carriers were not allowed to utilize 
all freight rates (rates applicable to carloads of mixed commodities regardless 
of the latter’s classification ratings) while at the same time railroads were pet 


1% Ibid. A. T. A. vy. United States, 17 F. Supp. 655 (D. D. C. 1936) ; Merchant Truckmen’s 
Bureau of N. Y. v. United States, 16 F. Supp. 998 (S. D. N. Y. 1935); All Commodities 
LCL between Me., Mass., and N. H., 237 1. C. C. 391 (1940), 255 LC. C. 85 (1942); 
Transport Topics, Oct. 16, 1939, Jan. 22, Feb. 5, 26, March 4, 1940 For the railroad 
program, see A Specific Program for Recovering LCL, 107 Railway Age 878 (Dec. 9, 1939 

7 Transport Topics, Aug. 12, 19, Sept. 2, 1940; Freight from Eastern Porta to the 
South, 245 1. C. C. 207, 211-12 (1941). A similar reduction was planned for Official 
Territory but never carried through. See Hearings on 8S. 942, supra, note 21, at 825, 879% 
MeWilliams, Highway Transportation After the War: The Future Outlook, 20 Social 
Sci. 304-6 (1945): Laux, Have the Economic Changes Due to the War Doomed the 
Shipping Lines? 14 ICC Practitioner's J., 132 (1946); 53 ICC Ann. Rep. 25 (1939) 
For subsequent action in this area, see Transport Topics, Nov. 4, Dec. 18, 1944, Feb. 11, 
May 6, 13, June 17, 1946; Increased Railway Rates, Fares x Charges, vTps, 256 1. C. C 
502, 258 I. C. C. 455 (1944) ; Class Rate Investigation, 1939, 262 I. C. C. 447, 697 (1945), 
264 1. C. C. 41 (1945) ; Increased Railway Rates, Fares, & Charges, 1946, 264 1. C. C. 695 
266 1. C. C. 537 (1946). 

18 Autos from Evanaville, Ind., to the South, 245 1. C. C. 3839 (1941): New Automobiles 
in Interstate Commerce, 259 I. C. C. 475 (1945) ; Petroleum from Calif. to Ore., 214 1.C.C 
668 (1936): Petroleum between Washington & Ore. Pta., 225 L. C. C. 382 (1937), aff'd 
Diamond Tank Transport, Inc. vy. United States, 305 U. S. 567 (1938): Petroleum 4 
Petroleum Products from Calif. to Ariz., 241 I. C. C. 21 (1940): Petroleum between Wasah- 
ington, Ore., Idaho, € Mont., 234 I. C. C. 609 (1939); aff'd Scandrett v. United States, 
52 F. Supp. 995 (D. Ore. 1940), cert. denied, 312 U. 8S. 661 (1941): Asbury Transp. Co. v 
Union Pacific, 248 I. C. C. 741 (1942): Gasoline from San Francisco Bay Pts. to Ogden 
198 L. C. C. 683 (934), 299 I. C. C. 33 (19388) : Bamberger Elec. R. Co. vy. Lang, 8 M. C. C 
200 (1958) ; Meats & Packina House Products, 203 1. C. C. 407 (1934), 208 I. C. C. 469 
(1935), 234 I. C. C. 715 (1939). 

12 Naval Stores from Miss. to Gulf Ports, 235 I. C. C. 723 (1940). 

1 Rate Structure Investigation, Part 8, Cotton, 174 I. C. C. 9 (1931): Erp. & Imp 
Rates to and from Southern Ports, 205 I. C. C. 511 (1934); Export & Coastwise Cotton 
from Tezas to New Orleans, 216 I. C. C. 547 (1936): Trucks on Flat Cara between Chicago 
¢€ Twin Cities, 216 I. C. C. 435 (1936): Pick-up ¢ Delivery in Off. Terr., 218 I. C. C. 441 
(1936) ; Bags & Bagaing from New Orleans to Okla., 225 1. C. C. 320 (1937): Autos 
Chassis to Chicago, 227 I. C. C. 223 (1938): Ezxr-Lake Grain to North Atlantic Porta, 235 
I. C. C. 415 (1949); All-Freight between Boston & Me. Points, 226 I. C. C. 387 (1938): 
Paper in Off. Terr., 248 I. C. C. 135 (1941): New Automobiles in Interstate Commerce, 
259 1. C. C. 475 (1945); Refrigerator Material from Memphis to Dayton, 4 M. C. C. 187 
(1938); Grain Products, Lincoln, Neb., to Ill., Idaho, Minn., 22 M. C. C. 409 (1940); 
Cotton Yarn & Piece Goods from Teras to Mo., 24 M. C. C. 733 (1940): Harris, Commod- 
ities in Colo., Ill., and Neb., 26 M. C. C. 137 (1940): Leather from Middlesboro, Ky.. to 
Chicago, 18 M. C. C. 265 (1939); Automobiles from Detroit to Md., Ohio, Pa., W. Va., 
22 M. C. C. 85 (1940): Bamberger Flec. R. Co. v. Lang. 8 M. C. C. 200 (1938): Wooden 
Chaira from Ft. Smith, Ark., to St. Louisa, 24 M. C. C. 442 (1940); Rates over Carpet City 
Trucking, 4 M. C. C. 589 (1948). See also Locklin, Rates and Rate Structures, in National 
Resources Planning Board, Transportation and National Policy, 112-18 (1942), and 
aa the National Transportation Policy and Inter-Crrier Competitive Rates 110 
(1945). 

181 Molasses from New Orleans &€ Harvey, La., to Peoria & Pekin, Til., 235 1. C. C. 485 
(1940) : Petroleum Railroad Shippers Aas’n y. Alton & 8. R., 243 1. C. C. 589, 646 (1941): 
New Enaland M. C. Rates, 21 M. C. C. 373 (1940) : Paper from Mechanic Falla to Boston, 
28 M. C. C. 196 (1941); Trunk Line Terr. M. C. Rates. 24 M. C. C. 501 (1940): Central 
Terr. M. C. Rates, 30 M. C. C. 149 (1941): Rugs ¢ Mattina from the Fast to Weatern 
Trunk Line Terr., 31 M. C. C. 193 (1941). 34 M. C. C. 641 (1942). rev'd Faastern Central 
Motor Carriers Asa’n v. United States. 321 U. S. 194 (1944): Canned Goods, etc., in 
Rocky Mt. States. 47 M. C. C. 87 (1947); Southeastern Metals Co. v. Roadway Express, 
47 M. C. C. 395 (1947). 
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mitted to do so.” Also, freight forwarders and motor carriers were not allowed 
to charge joint rates (single rates quoted by two or more participating carriers) 
nor were motor carriers allowed to charge proportional rates (lower rates on 
through traffic) on freight forwarder traffic.™ 

The incidence of ICC policy during these years can be measured by the criti- 
cism from the motor carriers.“ During the war the situation eased somewhat 
as there was plenty of traffic for everyone. After the war when the motor 
earriers again began to cut into railroad business the latter, encouraged by the 
Commission, commenced a series of competitive rate reductions. Again they 
received the favor and indulgence of the ICC, and again the motor carriers felt 
called upon to protest the “tendency upon the part of the ICC to treat ‘public 
interest’ and ‘railroad interest’ as synonomous terms * * *.”™ 

While competitive rate-making has been the single most important field of 
Commission behavior favoring railroads in their struggle with the motor carriers, 
other actions and policies of the Commission also deserve mention. In the discus- 
sion prior to the passage of the Motor Carrier Act the industry only consented 
to regulations by the “railroad-minded” ICC on the condition that a separate 
motor carrier bureau and division be established.” These two bodies became 
the representatives of the industry within the Commission and as such anathemas 
to the railroads, who consistently urged the Commission to organize itself on a 
“functional” rather than an “industry” basis.“ In line with these desires the 
Commission has gradually emasculated the motor carrier units. The division 
has been stripped of its responsibilities in regard to rates, securities, consolida- 
tions, mergers, purchases, accounts, and penalties; the bureau has lost its 
Section of Traffic, its Section of Accounts, and its functions in connection 
with motor carrier securities.”. In other fields of activity, the Commis- 
sion has narrowly interpreted the “grandfather clause” (statutory author- 
ization of operating rights to carriers for bona fide operations on a given 
date) so as to deny certificates and permits to many operating truck lines.” 
When it has approved such rights it has frequently severely restricted them 
as to the territory or classes of shippers which might be served or the commodi- 
ties which might be transported."“ For almost a decade the Commission 
interpreted the acquisition, certificate, and affiliation clauses of the Interstate 
Commerce Act in such a manner as to facilitate railroad penetration into the 
motor carrier industry and to raise genuine fears in the motor carriers as to 





82 Commodities between Chicago € Twin Cities, 226 I. C. C. 356 (1938); All Freight 
from Chicago & St. Louis to Birmingham, 226 I. C. C. 455 (1938); Freight from Boston 
to Bast Hartford, 223 1. C. C. 421 (1937); All Freight between Boston & Me. Points, 226 
I. C. C. 887 (1938); All Freight between Harlem River & Boston, 234 I. C. C. 673 (1939); 
All Freight to Pacific Coast, 238 I. C. C. 327 (1940), aff'd. Pac. Inland Tariff Bur. v. 
United States, 50 F. Supp. 376 (W. D. Wash. 1943) ; All Freight Rates in Southern Terr., 
253 1. C. C. 623 (1942); Chicago € Wisc. Points Proportional Rates, 10 M. C. C. 556 
(1938) ; Central Terr. M. C. Rates, 12 M. C. C. 153, 17 M. C. C. 543 (1939): All Freight 
Jrom and to Lincoln € Omaha, Nebr., 26 M. C. C. 634 (1940); All Freight Chicago € St. 
Louis to El Paso, 28 M. C. C. 727 (1941); All Freight between Baltimore & Pittsburgh, 
22 M. C. C. 414 (1940) ; Middlewest M. Freight Bur. v. Schaffer, 42 M. C. C. 368 (1943). 

18 Acme Fast Freight Com. Car. App., 2 M. C. C. 415 (1937), 8 M. C. C. 211 (1938), 
17 M. C. C. 549 (1939), aff'd, Acme Fast Frt. vy. United States, 30 F. Supp. 968 (S. D. N. Y. 
1940), 309 U. S. 638 (1940); Freight Forwarding Investigation, 229 1. C. C. 201 (1938): 
Tariffs of Forwarding Companies, 23 M. C. C. 95 (1940); Chicago & Wisc. Proportional 
Rates, 10 M. C. C. 556 (1938), 17 M. C. C. 573 (1939), aff'd, United States v. Chicago 
Heights Trucking Co., 310 U. 8. 344 (1940). 

1% Transport Topics, Dec. 26, 1938, Apr. 17, Oct. 8, 1939, March 10, 1941, Jan. 26, 1942. 

15 1d.. May 30, 1949. April 24. June 19, Aug. 14, 1950. Feb. 5.1951: 85 Traffic World 34 
(April 22, 1950), 9 (July 8, 1950); Business Week, Feb. 18, May 6, 1950; Hearings on 
Cross, Mitchell, and Knudson, supra note 113, at 9: Hearings on Domestic Land and Water 
ae supra note 21, at 891; 41 Fortune 18 (May 1950) ; 63 ICC Ann. Rep. 6 
(1949), 

138 See note 51, supra. 

187 Recommendations Upon the General Transportation Situation 14 (1988): 109 Rail- 
way Age 503 (Oct. 12, 1940) : Transport Topics, Feb. 20, March 6, 1939, Feb. 6, 1946. 

53 ICC Ann, Ren. 1-5 (1939) ; Transport Topics, Dec. 25, 1944, March 11, Apr. 1, 
1946, March 8, 15, 1948. 

188 Vedder Oil Contract Car. App., 1 M. C. C. 758 (1936): McDonald v. Thompson (305 
U. 8. 263 (1938)) ; Gregg Cartage & Storage Co. v. United States (316 U. S. 74 (1942)). 

1 Keystone Trans. Co. Cont. Car. App., 19 M. C. C. 475 (1939) : United States v. Maher 
(307 U. S. 148 (1939)) ; United States v. Carolina Freight Carriers Corp. (315 U. S. 475 
(1942)) ; Ziffrin Truck Lines Com. Car. App., 6 M. C. C. 722 (1938). See, generally, Board 
of Investigation and Research, Federal Regulatory Restrictions upon Motor and Water 
Carriers, Sen. Doc. No. 78, 79th Cong., Ist Sess. (1945). 
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the extent to which the Commission really wished to preserve the independent 
trucker.“ Only recently the Commission announced a policy which would 
seem to indicate that motor carriers are to be barred from operating upon a 
transcontinental scaie.*~ 

The cumulative result of these ICC policies has been the alienation of the 
motor carriers from the Commission. Motor carrier criticism of the ICC 


has been consistent and vigorous. At the end of the war, the truckers seriously 
considered initiating a drive to free themselves from [CC control.” After much 


discussion and the consideration of alternative plans, the industry now supports 
the break-up of the LCC into separate regulatory commissions for each type of 
transportation with an appellate commission to have jurisdiction over con 
troversies involving two or more clauses of carriers, the transfer of the executive 
functions of the ICC to an executive agency, and the further development of a 
general control over transportation by the Undersecretary of Commerce 


Rail-Water Competition 


Its affiliation with the railroads has dominated Commission action concern 
ing water carirers and rail-water competition since the middle twenties when 
the Commission became dependent upon railroad support. Previous to this 
time the Commission had, with the exception of its administration of the 
Panama Canal Act, adequately balanced the interests of the two types of 
eariers.“” Beginning in this period, however, the railroads instituted a con- 
certed competitive drive against the water carriers. In this day they had the 
virtually complete cooperation of the ICC. The twenty per cent differential 
which had been established by the Director General of the railroads during 
World War I for water rail-competitive rates was reduced to ten or fifteen 
per cent in a number of cases.” The persistent refusal of the railroads to 
enter into joint rates and through routes with the water carriers was ac 
quiesced in by the Commission despite congressional pressure to the con 
trary.“ Where joint rates were established, the participating water carrier 
was made to bear the full burden of the differential, and the Commission on 
occasion even permitted the railroad division of the joint rate to be conside 
ably higher than the local rate to the point of interchange, thus virtually 
penalizing the water carrier for entering into such a relationship.” Reversing 





141 Pennsylvania Truck Lines—Control—Barker, 1 M. C. C. 101 (1936), 5 M. Cc. C. 9 
(1937) : Burlineton Transportation Co.—-Purchase—-Alverson, 35 M. C. C. 401 (1940) 
Pacific Motor Trucking Co., Purchase—Valley, 39 M. C. C. 441 (1943); Pacific Motor 
Trucking Co Control—Pacifie. 35 M. C. C. 358 (1940): Rock Island M. Transit Co 
Purchase—White Line, 40 M. C. C. 457 (1946). 55 M. C. C. 567 (1949): Gulf Transport 
Co.—Purchase—Tinsley. 40 M.-C. C. 767 (1946): Santa Fe Trail Stages—Control—Rio 
Grande, 5 M. C. C. 17 (1937); ICC v. Parker (326 U. S. 60 (1945)) ; Kansas City Southern 
Transport Co. Comm. Car. App., 10 M. C. C. 221 (1938), 28 M. Cc. ©. 5 (1941) 

“42 Pacific Intermountain Express Co.-—Control and Purchase Keeshin Freight Lines 
57 M. C. C. 341, 379 (1950) : “In the administration of the national transportation policy 
the inherent advantages of rail transportation on volume movements of transcontinental 
traffic are to be preserved.” Upon reconsideration the Commission adhered to its previous 
findings, pointing out, however, that its decision had been based upon the effect of the 
proposed merger upon motor as well as rail competition No. MC-—F—4401, Report of the 
Commission On Reconsideration, April 2, 1951. 

43. Transport Topics, Dec. 26, 1938, April 17, Oct. 9, 1939, Feb. 24, May 26, 1941, Oct 
22, 1945, March 29, 1948: 86 Traffie World 73 (Feb. 2, 1951): 1 National Transportation 
Inquiry, supra note 23, at 11, 37-8, 

144 Transport Topics, Jan. 21, 1946. 

45 Hearings on Domestic Land and Water Transportation, supra note 21, at 862-7. 

46 See, e. g., Hearings on S. 1629, S. 1632, S. 1635. supra note 48, at 742-3. For ICC 
interpretation of the Panama Canal Act, 37 Stat. 566 (1912), 54 Stat. 909 (1940): see 
Lake Line Applications Under the Panama Canal Act. 33 1. C. C. 699 (1915): Southerr 
*acific Co. Ownership of Atlantic Steamship Lines, 43 I. C. C. 168, 45 1. C. C. 505 (1917) 
59 I. C. C. 67 (1920). 77 1. C. C. 124 (1923) : Steamer Lines on Long Island Sound, 50 
I. C. C. 634 (1918), 183 I. C. C. 323 (1932); Ocean S. S. Co. of Savannah, 37 I. C. C. 422 
(1915), 203 I. C. C. 155 (1934). 

47 Through Routes and Joint Rates, Inland Waterways Corp., 153 I. C. C. 129 (1929) 
Applieation of Mississippi Valley Barge Line Co., 167 I. C. €C. 41 (1930): Application of 
Amer. Barge Line Co., 182 I. C. C. 521 (1932) ; Application of Inland Nav. Co., 218 L. Cc. € 
393 (1936) ; Sen. Rep. No. 924, 74th Cong., 1st Sess., pt. 2, 2; Hearings on 8S. 1629, S. 1632, 
S. 1635. supra note 48 at 783—4. 790, 848-59, 1134. 

148 Dep’t War vy. Abilene ¢ 8. Ry. Co. (77 I. C. C. 317 (1923)); 92 I. C. C. 528 (1924); 
Through Routes & Joint Rates, Inland Waterways Corp., 167 I. C. C. 385 (1930), 192 
I. C. C. 173 (1933) : Hearings on S. 1629, S. 1632. S. 1635, supra note 48. at 858—9. 

149 See, e. g., Inland Waterways Corp. v. Ala. G. 8. R. Co. (151 1. C. C. 126 (1929)) ; Hear- 
ings on S. 1629, S. 1632, S. 1635, supra note 48, at 786-7. 
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a previous policy adopted when it was dependent upon farmer and shipper 
support, the Commission began to permit railroads to charge discriminatory 
rates on traffic which had a prior or subsequent haul by water.” Liberal 
use was made of the provisions of the Fourth Section of the Interstate Com- 
merce Act allowing the ICC to permit railroads to charge a higher rate for 
a shorter haul than for a longer one, and the Commission frequently granted 
“flexible” relief permitting the railroads to meet automatically any competitive 
reductions by the water carriers.” In many cases, the Commission cooperated 
with the railroads to evade the statutory requirement that railroads not be 
allowed to raise depressed rates solely because of the elimination of water 
competition. In approving general rate increases during this period the 
Commission frequently acquiesed to railroad requests for the exemption from 
such increases of heavily water-competitive traffic.” The Commission also 
showed a marked tendency to permit the railroads to lower rates on highly 
competitive items, at times such reductions going below the fully compensa- 
tory level.“ In a series of cases concerning the important citrus fruit move- 
ment from Florida, the Commission engaged in an administrative duel with 
the Maritime Commission: each agency successively reducing the rates of 
the carriers subject to its regulation. In the one significant instance during 
this period in which the ICC was called upon to express its views on federal 
development of the inland waterways, the Commission delivered a report on a 
proposed Lake Erie-Ohio River canal which was hostile to waterways interests 
and favorable to the railroads.™ 

As a result of these policies the water carriers, during the thirties, struggled 
against the extension over them of the power the “railroad-minded” ICC. 
Unlike the motor carriers, they never acquiesced to Commission regulation.” 


1 Ex-River Grain from St. Louis to the South, 203 I. C. C. 385 (1934); Raw Sugar, 
New Orleans to Grammercy and Reserve, La. 206 I. C. C. 231 (1935). Cf. Chattanooga 
Packet Co. v. Ill. Cent. R. (33 I. C. C. 384 (1915)) ; Restriction of Proportional Rates, 161 
I. Cc. C. 118 (1930). 

151 Pacific Coast Fourth Section Applications, 129 I. C. C. 3 (1927), 165 I. C. C. 373 
(1930), 173 I. C. C. 577 (1931), 190 I. C. C. 273 (1932), 196 I. C. C. 296 (1933), 200 
I. cc. C. 259 (1934): Citrus Fruit from Fla. to North Atlantic Ports, 211 I. C. C. 535 
(1935): Sugar From Calif. to Chicago, 211 I. C. C. 289 (1935) ; Sugar to Va. Ports, 223 
I. C. C. 457 (19387); Soya Bean Meal to Pacific Coast Ports, 225 I. C. C. 51 (1937) : Hear- 
ings on S. 1629. S. 1632, S. 1635, supra note 48, at 785-6. From 1930 through 1934 the 
railroads filed 136 Fourth Section Applications designed to meet water carrier competition. 
By April 1935, 88 of these had been granted, 19 denied, and 29 were still pending. Id. 
at 857, 970. Three years later Commissioner Eastman ventured the opinion that the 
Commission had been liberal in granting Fourth Section relief. Hearings before Senate 
Committee on Interstate Commerce on S. 1356 and H. R. 1668, 75th Cong., 3d Sess., 802 
(1938). <A calculation by the Maritime Commission a year later revealed that in 28 
recent Fourth Section cases the Commission had granted relief in whole or in part in 
25 and had refused relief in 3. United States Maritime Commission, Economic Survey of 
Coastwise and Intercoastal Shipping 22 (1939). The Maritime Commission commented 
on this as follows: “It would seem from these facts that the Interstate Commerce Com- 
mission had adopted a liberal policy toward the rail lines in their efforts to capture certain 
items of traffic moving in the Atlantic and Gulf coastwise trade. Such relief from the 
operation of the fourth section, in addition to the adjustment of railroad rates on many 
competitive products at low levels cuite apart from fourth section relief, has strengthened 
the competitive position of the rail lines.” See also id., at 19, 23—4, 31. 

182 Interstate Commerce Act § 4 (2). This was done by granting only temporary relief 
from the requirements of the Fourth Section. Consequently when the temporary order 
expired the previous rates could be automatically reingtated if the water competition has 
been eliminated, or if it had not been eliminated, the relief could be extended. Temporary 
relief was granted in 35 of the S88 cases mentioned in the note 151 supra where Fourth 
Section applications were approved. See Hearings on 8S. 1629, S. 1632, S. 1635, supra 
note 48, at S57, 866~—7. 

63 Emergency Freight Charges, 1935, 208 I. C. C. 4 (1935); General Commodity Rate 
Increases, 1937, 223 I. C. C. 657 (1937); Fifteen Per Cent Case, 1937-1938, 226 I. C. C. 
41 (19388). 

4 Petroleum from New Orleans. 194 I. C. C. 31 (1933): Lumber from Pacific Coast to 
Eastern Points, 210 I. C. C. 317 (1935) ; Baskets or Hampers Westbound to Pacific Coast, 
214 1. C. C. 121 (1936) ; Sugar from Weatly, Ark.. to Ark. Points, 227 I. C. C. 431 (1938); 
Inland Empire Paper Co. v. Great Northern Ry. Co., 218 I. C. C. 501 (1936) ; Malt Liquors 
from River Crossings to Fla.. 227 I. C. C. 285 (1988): Petroleum from La. to Miss., 232 
I. C. C. 570 (1932); Grain from Ill. Territory to Gulf Ports for Export, 237 I. C. C. 715 
(1940); Canned Goods from St. Louis to Fla., 238 I. C. C. 777 (1940): Lumber 
from N. C. to N. Y., 245 I. C. C. 231 (1941). See Hearings on S. 1629, 8. 1632, S. 1635, 
supra note 48. at 795—6. 787. 

18 Citrus Fruit from Fla. to North Atlantic Points, 211 I. C. C. 585 (1935), 218 I. C. Cc. 
637 (19236), 226 I. C. C. 315 (1988): Citrus Fruit from Fla. to Baltimore, 237 I. C. C. 
245 (1940) ; Citrus Fruit from Fla. to Baltimore, 2 U. S. M. C. 210 (19389). 


156 Proposed Lake Erie-Ohio River Canal, Report to the President, 235 I. C. C. 753 (1939). 
1857 See notes 54, 55 supra. 
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In 1940, however, the railroads and the Commission triumphed and the water 
carrier industry was brought under a comprehensive system of control.” 
This did not ameliorate the antagonism between the water carriers and the 
Commission, and, again unlike the motor carriers, the water carrier industry 
never developed affiliations with any significant segment of the ICC. The 
Oommission does not have a separate water carrier division, and, whereas 
the Bureau of Motor Carriers is the Commission's largest bureau, the Bureau 
of Water Carriers and Freight Forwarders is one of its smallest. In 1950 
this bureau had only twenty-one employees,” and in addition to its water 
carrier duties it also supervised the regulation of freight forwarders and rate 
oureaus. The water carriers have consequently frequently complained that 
their interests are neglected, but these complaints have not produced any 
remedies.” The Commission has remained closely affiliated with the railroads 

In applying the provisions of the Transportation Act of 1940 to the inland 
waterways operators the ICC has continued most of the policies which alienated 
the barge lines in the 1930's. The Commission is still reluctant to require 
railroads to enter into through routes and joint rates with the water lines. 
In considering complaints initiated in the middle 1930's as to the rail-barge 
differential under the all-rail rate, the Commission, in the words of the Hoover 
Commission study, prolonged the proceeding “beyond all reasonable length.” 
and did not reach a decision until July 1948.“ This long delay helped the 
railroads and was burdensome to the water lines.“ The final decision of the 
Commission rejected requests of water carrier interests for a substantial differ- 
ential under the rail rate. It held that cost-of-service considerations did not 
justify differentials at all, but also held that congressional policy embodied in 
Sec. 307 (d) of the Interstate Commerce Act required it to maintain some 
differential beneficial to the water carriers.“ The ICC has also endeavored 
to permit railroads to maintain rates discriminating against traffic receiving 
a water haul. In one notable controversy concerning the shipment of ex-barge 
grain from Chicago to the east, the Commission's approval of the higher rates 
charged on such grain was eventually invalidated by the Supreme Court. 
Despite this action, the Commission has allowed the railroads to maintain similar 
discriminatory rates on a large volume of traffic, this necessitating further legal 


action on the part of the water carriers.” The continued liberality of the 


854 Stat. 929 (1940). This became Part III of the Interstate Commerce Act. Previ 
ously ICC authority over the water carriers had been limited to through routes and joint 
rates, Hepburn Act, 34 Stat. 584 (1906), Denison Act, 45 Stat. 978 (1928), Motor Carrier 
Act, 49 Stat. 543 (1935), and railroad control and operation of competing water carriers, 
Panama Canal Act, 37 Stat. 560 (1912). In administering § 4 and other provisions deal- 
ing with railroad rates, however, the Commission continually had to consider rail-water 
relationships. 

1 Hearings on Independent Offices Appropriation Bill for 1951, supra, note 5, at 788-9. 
This was just one percent of the Commission's staff. 

1° Hearings before Senate Committee on Interstate and Foreign Commerce on the Mer- 
chant Marine Study and Investigation, S8ist Cong., 2d Sess., 1158-60, 1201 (1950) ; Com- 
mission on Organization, op. cit., supra, note 5, at TII-34, IIIT-38. 

161 See 1 National Transportation Inquiry, supra, note 23, at 16: ‘‘There seems to be 
a general feeling among the water-carrier operators that the Interstate Commerce Com- 
mission has been lax in enforcing the provisions of these sections, thus denying water 
carriers the right to participate in through traffic to and from points beyond the port of 
interchange.” For example, see Inland Nav. Co. v. Big Creek & Telocaset R. Co., Docket 
No. 29458 (1951), 88 Traffic World 27 (Aug. 11, 1951). 

162 Commission on Organization, op. cit., supra, note 5, at I-56. 

8 Tbid. See also: Hearings on S. Res. 253, 254, 255, 256, supra, note 35, at 133; 1 Presi- 
“> ater Resources Policy Commission, a Water Policy for the American People, 437 

veo . 

1% Pail and Barge Joint Rates, 270 I. C. C. 591 (1948) This decision was sustained 
in the courts against a railroad challenge. Ala., G. 8. R. Co. v. United States, 88 F. Supp. 
982 (N. D. Til. 1950), aff'd, 340 U. S. 216 (1951). 

16 Grain Proportionals, Ez-Barge to Official Territory, 246 I. C. C. 353 (1941), 248 
I. C. C. 307 (1941), 262 I. C. C. 7 (1945) ; Cargill, Inc. vy. United States, 44 F. Supp. 368 

N. D. Ill. 1942): 7. 0. CO. v. Inland Waterways Corp., 319 U. S. 671 (19438); 7. C. C. v. 

echling, 330 U. S. 567 (1947). See also Coast Transp. Co., Inc. v. Aberdeen € R. R. Co., 
256 I. C. C. 339 (1943), 268 I. C. C. 438 (1947); Grain to, from, and within Southern 
Territory, 259 I. C. C. 629 (1945), 270 I. C. C. 713 (1948). 

168 Amer. Barge Line Co., Arrow Transportation Co., Inland Waterways Corp. v. Akron 
Cc. Y. R. Co. et al., Docket No. 30744, 87 Traffic World 54 (Jan. 27, 1951). 
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Commission in granting Fourth Section relief, particularly for rates established 
on an “out-of-pocket” cost basis, has likewise evoked severe criticism from 
waterway interests.” The Commission’s interpretation of the certificate pro- 
visions of the 1940 Act has also hamstrung the water carriers in a number of 
ways.” These various policies reflecting the Commission's railroad affiliation 
have cause the inland waterways operators to maintain their critical and even 
hostile attitude toward the Commission.” 

While the barge lines have suffered from the Commission’s railroad partiality, 
they have at least been able to stay in business. Such has not been the case with 
the coastwise and intercoastal carriers. The combination of the war, railroad 
competition, and the unsympathetic attitude of the ICC has drastically weakens! 
the domestic ocean shipping industry.*” Service was suspended during the war, 
the traffic went to the rails, and with ICC concurrence it has stayed there. For 
a year and a half, from the end of the war until July 1947, the War Shipping 
Administration and the Maritime Commission operated a common and contract 
carrier service in the intercoastal and coastwise trades. The difficulties 
encountered in this operation made it clear that the resumption of private service 
would be dependent upon a readjustment of railroad water-competitive rates. 
Consequently, in March 1946 the two maritime agencies asked the Conunission 
to initiate an investigation of these rates. Nine months later the ICC began to 
comply with this request and instituted the first of five major investigations into 
water-rail competitive rates. The net result of these investigations has been 
virtually inconsequential. The water carriers have repeatedly been denied 
substantial relief which would permit them to resume operations on anything 
remotely resembling their prewar scale. Practically the only rate increases 






7 1 National Transportation Inquiry, supra, note 23, at 15, 63; 1 A Water Policy for 
the American People, supra, note 163, at 205-8, 213, 215: “Railroads are permitted to cut 
rates to move traffic which might otherwise go by water and to recoup their revenues by 
increasing the rail rates on non-water-competitive traffic.” The Rivers and Harbors Con- 


gress has urged curbing the ICC’s power to grant exemptions to § 4. 85 Traffic World II 
(April 1, 1950). 


i McAllister Lighterage Linea vy. United States, 327 U. S. 655 (1946): Boston Tow 
Boat Co. v. United States, 321 U. S. 632 (1944); Cornell Steamboat Co. v. United States, 
8321 U. S. 6384 (1944): Barrett Line y. United States, 326 U. S. 179 (1945): 56 ICC Ann. 
Rep. 141 (1942) ; United States vy. Seatrain Lines, 329 U. S. 424 (1947) : 61 ICC Ann. Rep. 
50-1 (1947); 1 National Transportation Inquiry, supra, note 23, at 17. See, generally, 
Board of Investigation and Research, Federal Regulatory Restrictions on Motor and Water 
Carriers, supra, note 140, at 247-66. 

1® National Transportation Inquiry, supra, note 23, at 16-17, 68-69; Hearings on 
Domestic Land and Water Transportation, supra, note 21, at 1271-3, 1287-9, 1394; 1 A 
Water Policy for the American People, supra, note 163, at 439. The Rivers and Harbors 
Congress urged in 1944 that legislation be adopted providing “for the reconstitution of the 
Interstate Commerce Commission with a view to securing a wholesome balance between the 
several competing forms of transportation on the one hand and the general public interest 
on the other. It is felt that under the existing organization of the Commission there is 
a steadily diminishing recognition of the necessity for such a balance, and a continuing 
tendency to serve the interest of the rail carriers at the expense of the other interests 
named.” Hearings on National Transportation Policy, supra, note 27, at 151. 

~~ On June 30, 1939, there were 235 vessels of 1,187,000 deadweight tonnage in the 
coastwise trades and 143 vessels (1,377,000 deadweight tons) in intercoastal service. On 
Dec. 31, 1949, there were 78 vessels {including 6 Government ships operating under 
charter) with a tonnage of 552,000 deadweight tons in the coastwise trade and 58 vessels 
(including 32 Government ships under charter) of 651,000 deadweight tons in the inter- 
coastal trade. Hearings on Merchant Marine Study and Investigation, supra, note 160, at 
1186. See also 61 ICC Ann. Rep. 46-7 (1947); 62 ICC Ann. Rep. 47-8 (1948); ICC, 
Problems in the Regulation of Domestic Transportation by Water, Ex Parte No. 165, 
Report of C. S. Morgan 239-346 (1946). In 1950 the Commission noted a slight improve- 
ment in the situation of the water carriers. 64 ICC Ann. Rep. 11-15 (1950). 

71 War Shipping Administration Temporary Authority Application (Coastwise 
Intercoastal), 260 I. C. C. 589 (1945) ; 60 ICC Ann. Rep. 34—5 (1946). 

7260 ICC Ann. Rep. 32—4 (1946): Transcontinental Rail Rates, 268 I. C. C. 567, 
169-70 (1947); 1 National Transportation Inquiry, supra, note 23, at 232-4. The pro- 
‘eedings instituted in this investigation were Docket No. 29663, Transcontinental Rail 
Rates ; No. 29664, Intercoastal Water Rates; No. 29708, All Water, Water-Rail and Rail- 
Water Rates between Pacific Coast Ports and Interior Points; No. 29721, All Rail Com- 
modity Rates between Calif., Ore. and Wash.; No. 29722, Pacific Coastwise Water Rates. 
In addition the following proceedings were reopened : Pacific Coast Fourth Section Applica- 
tions, 129 I. C. C. 3 (1927); Consolidated Southwestern Cases, 123 I. C. C. 203 (1927); 
Bull 8. 8. Lines vy. Abilene € 8. Ry. Co., 237 I. C. C. 15 (1940) ; Tex-O-Kan Flour Mills 
Co. v. Abilene € 8. Ry. Co., 241 I. C. C. 243 (1940) ; Agwilines, Inc. vy. Akron, C. € Y. 


Ry. Co., 248 I. C. C. 255 (1942). For further citations of these cases, see note 173, infra, 
and 61 ICC Ann. Rep. 50 (1947). 


and 


‘ 
c 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 279 


which have been ordered have been minor ones readily acquiesced to by the 
railroads.” At the same time the Commission allowed the railroads to introduce 
lower increases on water-competitive traffic in their general rate advance cases, 
and also to put into effect in the last few years new lower rates on highly com 
petitive individual items.“ The result of these policies has been vigorous crit 
cism of the Commission by the alienated water carriers, ard various suggestions 
from them for the reorganization of water carrier regulation 


IV. RAILROAD AFFILIATION AND COMMISSION VIABILITY 


The pattern of affiliation of the Commission with the railroads described in 
the preceding pages is the basic reason for the decreasing viability of the Com 
mission. This decline has four significant aspects: 

(1) The alienation of nonrailroad interest groups.—This process has been 
described in regard to the water carriers and motor carriers. The fourth major 
type of transportation, the air carriers, also recognize the Commission's railroad 
affiliations and have blocked the extension of Commission power into their 
field.” Among shippers the Commission can only command qualified support 
from the large industrial shippers of the National Industrial Traffic Leacue, 
which has always been closely associated with the railroads. Other shippers, 
and agricultural groups in particular, are generally hostile towards the Com- 
mission.’” 

(2) The alienation of other Government agencies.—With some agencies, such 
as the Department of Agriculture and the Maritime Commission, estrangement 
has developed because these bodies are closely affiliated with interest groups 
alienated from the Commission. In a larger number of instances, however, it 
has been because the Commission espousal of the relatively narrow interests 
of the railroads has conflicted with the responsibility felt by these other agencies 
to some broader interest and their dependence upon some broader basis of 
political support. This is particularly true of such agencies as the Departments 


17361 ICC Ann. Rep. 47-9 (1947): 62 id. at 6, 49-52 (1948); 64 id. at 51 (1950); 

Alli Rail Commodity Ratea between Calif., Ore., and Wash., 268 I. C. €. 515 (1947), § 

I. C. C. 511 (1950): Agrrilines, Inc. v. Akron, C. & Y. Ry. Co., 248 1. C. C. 255 

266 1. C. C. TR (1946), 268 I. C. C. 261 (1947): Tranacontinental Rail Rates, 268 1. C 
567 (1947); Trr-O-Kan Flour Mills vy. Abilene € 8S. Ry. Co., 255 1. C. C. 5 (1942). 263 
I. C. C. 91 (1945): 63 ICC Ann. Rep. 53 (1949). See comments of Chairman 
of the Maritime Commission. Hearings on Merchant Marine Study and Investication, 
supra. note 160, at 1187, and Galland, The Intercoastal Dilemma, 17 ICC Practitioner's 
J. 229-33 (1949). For the importance of the Pacific Coast proceeding to the water car- 
riers, see: Hearings on Merchant Marine Study and Investigation. supra. at 1'57-8, 
1202-5: Hearings on Cross, Mitchell, and Knudson, supra, note 113, at 22: 85 Traffie 
World 11 (April 15, 1950). 

1% Increased Railway Rates, Fares, and Charges, 1946, 266 I. C. CG. S87 (1946): 
Increased Freight Rates, 1947, 270 I. C. C. 403 (1948): 1 National Transportation In 
quiry, supra, note 23. at 231; ICC Problems in the Regulation of Domestic Transportation 
by Water, supra, note 170. at 343: 62 ICC Ann. Rep. 48 (1948); Hearings on Merchant 
Marine Study and Investigation, supra. note 160, at 1236-7. The subcommittee holding 
these hearings has described the situation in the following terms: “One thing is clear, 
and that is that the intent of Congress regarding the allowance of discriminatory practices 
by one form of transportation against another is sufficiently clear to call for an im- 
mediate change from what appears to be undue favoritism shown the rail lines in quoting 
of rates at noncompensatory levels in one place and at inflated levels in another.” 
Rep. No. 2494, Sist Cong.. 2d Sess. 90 (1950). See also id. at &2. 

1% Hearings on Domestic Land and Water Transportation, supra. note 21. at 1251, 
1371. et seq.; Hearings on National Transportation Policy, supra, note 27. at 170, 176-7: 
Hearings on Merchant Marine Study and Investigation. supra, note 160. at 1157-67. 
1265-68, 1270-1. 1276—7. 1274-5; Commission on Organization, op. cit., supra, note 5, at 
at III-10—11, ITI-34, III-38. 

1781 National Transportation Ineuiry, sunra note 22 at 25-20: Hearings on National 
Transportation Policy, supra note 27, at 4-8, 222-4; Barker, State of the Industry, 5 Air 
Trenenort 22 (Oct. 1947). " 

177 See 21 Nation’s Agricniture 18 (Jan. 1946). 23 id. at 16 (Feb. 1948): Amer. Farm 
Bureau Federation, 25 Official News Letters 5 (Dec. 25. 1946). 1, 4 (May 1, 1946): 27 
id. 5-6 (Dec. 22, 1948) ; 25 National Union Farmer 1-2 (April 15, 1946), 5 (May 1, 1946) : 
27 14 at 7 (Oct. 1949) : 95 Cone. Ree. A-2002-05 (1949). 7 

There have been frequent conflicts between the Commission and various government 
agencies in the latters’ capacities as shinners. See Commission on Organization. on. cit. 
supra note 5, at III-20-21. The most notable instance of this nature has been the attempt 
by the Department of Justice to secure refunds of several hundred million dollars in 
overcharves naid by the rovernment to the railroad« during the war. The ICC has reso- 
lutely sided with the carriers in this conflict and the Government has been unsuccessful 
in getting its money back. See United States v. I. C. C.. 887 U. S&S. 428 (1949) 
struction Finance Corp. vy. Ala. G. S. R. Co., 276 1. C. C. 627 (1949) : 64 ICC Ann. Rep. 50 
(1950). Legislation introduced into Congress to prevent future suits against the railroads 
for renarations was supnorted bv the rai'roads and the ICC and opposed by the Comptroller 
General, the Secretaries of Defense and Commerce, and the Department of Justice. 86 
Traffic World.29 (Aug. 26, 1950), 51 (Sept. 9, 1950). : 
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of Commerce, Interior, and Defense, the Antitrust Division, and the price stabili- 
zation agencies.’™ 

(3) Subversion of congressional intent.—In interpreting the Interstate Com- 
merce Act in the interests of the railroads it is quite obvious that the Commission 
is applying the law in a manner not intended by the Congress. In 1940 Congress 
declared the national transportation policy to include “fair and impartial reg- 
ulation of all modes of transportation.” Congress also wrote into the acts of 
1935 and 1940 various provisions designed to insure that this policy would be 
carried out. The failure of the Commission to do this has resulted in increased 
criticism of the Commission in Congress.’” 

(4) Passivity and loss of leadership—The general purpose of the railroads 
during the past quarter century has been first the preservation, and then sub- 
sequently, after it had been lost, the restoration of their transportation mon- 
opoly. Because of its affiliation with the railroads the Commission has, like 
them, become a defender of the status quo. To this end it has maintained 
an outdated, formalistic type of procedure.” It has been slow to introduce the 
most simple and accepted new techniques of modern management.™ It has 
failed to develop effecive devices for representing the public interest.” It has 
neglected administrative planning, and has failed to develop a coherent trans- 
portation policy aside from that of giving the railroads what they want.” As 


1% See, in general, Commission on Organization, op. cit. supra note 5, at I1I—14, LII-19, 
1-22-23. IV-—7 : Stern, “Inconsistency” in Government Litigation, 65 Harv. L. Rev. 762-3 
951). For illustrative cases of legal conflicts between the KCC and other agencies, see 
10 v. Inland Waterways Corp., 319 U. S. 671 (1948); ICC v. Mechling, 330 U. 8. 567 
(1947) ; United States vy. ICC, 337 U. S. 426 (1949) ; ICC v. Jersey City, 322 U. 8S. 503 
(1944) ; North Carolina vy. United States, 325 U. S. 507 (1945) ; Levinson v. Spector Motor 
Service, 330 U. S. 649 (1947) : Henderson vy. United States, 339 U. S. 816 (1950) ; McLean 
Trucking Co. v. United States, 321 U. 8S. 67 (1944). The ICC is undoubtedly unique among 
Government agencies in the extent to which it has been involved in legal controversies with 
other agencies. In discussing the problem of the representation of Government interest, 
Stern, supra, at 763-4, speaking in regard to the Federal Communications Commis- 
sion, Federal Maritime Board and the Department of Agriculture, states that: “Although 
in theory the same difficulties could arise as with the Interstate Commerce Commission, 
in practice this has occurred in only one current case, involving the Maritime Commis- 
sion. Not many cases, either absolutely or in comparison to those under the Interstate 
Commerce Act, have arisen under these statutes, and these cases have not otherwise re- 
sulted in any disagreement or conflict in Government interests.” 

17 Two examples of the results of Congress’ fear that the ICC was railroad minded are 
found in the Transportation Act of 1940: the Whittington Amendment providing that all 
the provisions of the Interstate Commerce Act shall be administered and enforced with 
a view to carrying out the National Transportation Policy and the revision of the rule 
of ratemaking to protect motor and water carriers against “umbrella” ratemaking on 
behalf of the railroads. 54 Stat. 899, 912, 924, 938 (1940). See also Williams, The ICC 
and The Regulation of Intercarrier Competition, 63 Harv. L. Rev. 1353-54 (1950): 
Dearing & Owen, National Transportation Policy 273 (1949); Sen. Rep. No. 2494, 81st 
Cong., 2d Sess. 90: Hearings on National Transportation Policy, supra, note 27, at 22; 
115 Railway Age 68 (July 10, 1943); Hearings on J. Monroe Johnson, supra, note 8, at 
10-11; N. Y. Times, April 15, 1950, p. 21, col. 5. 

18 Attorney Generals Committee on Administrative Procedure, op. cit. supra note 65, 
passim ; Commission on Organization, op. cit., supra, note 5, at I-52—59, II-19, IV-—32: 
61 1CC Ann. Rep. 14-19 (1947). The Hoover Commission staff report stated (p. II—24) : 
“To a remarkable extent the Commission has operated by judicial processes, although 
allowing somewhat more flexibility than is the practice of the courts. Its procedures 
appear to have become more and more formalized as the volume of its work has increased, 
its bar has become organized, and its tradition has grown.” For criticism of its procedure 
by motor bus and truck operators, see Hearings on National Transportation Policy, supra, 
note 27, at 58-9, 146. The Commission procedure in railroad reorganization cases is 
attacked as “stiff and “legalistic” in Swaine, A Decade of Railroad Reorganization under 
Section 77 of the Federal Bankruptcy Act, 56 Harv. L. Rev. 1054-8 (1943). 

181 Commission on Organization, op. cit., supra, note 5, at I-23-24: ‘“The Commission 
completely lacks any provision of organization and management personnel in its adminis- 
trative setup. As a result such changes in organization as occur come about in somewhat 
haphazard way, largely as changes in personnel or other matters of expediency require or 
suggest.” See also id. at IIl-44—47, and LaRoe, Administrative Side of the Interstate 
Commerce Commission, 18 ICC Practitioner’s J. 113-16 (1950). The age and quality of the 
Commission's personnel has also been the occasion of comment. Commission on Organiza- 
tion, supra at II-49-60; Curry, The Future Place of the Hearing Examiner in the Inter- 
state ee Commission, 17 ICC Practitioner's J. 313-14 (1950) ; Williams, supra, note 
179, at 1366-7. 

2 This deficiency and the manner in which it benefits the railroads is discussed at 
length RY try Official Notice, 62 Harv. L. Rev. 542—5 (1949) and Williams, supra note 
179, at 1364-6. 

8'The failure of the ICC in this area is best indicated by the recurring creation of 
temporary transportation planning agencies, e. g., National Transportation Committee, 
1933, Federal Coordinator of Transportation, 1933-36, the Committee of Three, 1938, 
the Committee of Six, 1938, the Board of Investigation and Research, 1940-44. Two of 
the most systematic approaches to transportation policy by federal agencies are those 
of the National Resources Planning Board, Transportation and National Policy (1943) 
and the Secretary of Commerce, Report to the President (1949). For comments on the 
the lack of initiative and advance planning on the part of the ICC, see Commission on 
Organization, ep. cit., supra, note 5, at II-27-30, II-35-37, IV-19, IV-41-45; Hearings 
on Cross, Mitchell and Knudson, supra, note 113, at 23; Davis, Administrative Powers, 
63 Harv. L. Rev. 223-5 (1940) ; Williams, supra, note 179, at 1354—5. 
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a result, it has been slow to recognize and deal with obvious evils, such as 
the freight classification problem or the question of state limitations on truck 
sizes and weights. It has also been unable to adjust its thinking and actions to 
the new demands of an era in which defense considerations are paramount 
These failures of the Commission have inevitably led to the formation within 
the executive branch of a responsible office which can take the lead in national! 
transportation policy and planning.™ 

Given this situation in regard to the ICC, what, then, is desirable public policy’ 
The independence of a regulatory commission is based upon the premise that 
this independence will aid it in being objective and impartial. When such a 
commission loses its objectivity and impartiality by becoming dependent upon 
the support of a single narrow interest group, obviously the rationale for main 
taining its independence has ceased to exist, and it becomes necessary to sub 
ordinate this agency to some other agency possessing a broader outlook and a 
broader basis of political support. It is undoubtedly desirable to have an agency 
within the federal government affiliated with the railroads and able to represent 
their interests. It is undoubtedly undesirable to have such an agency independ 
ent of all administrative supervision, masquerading as an impartial tribunal, 
and controlling competing carrier groups. Fortunately the recent reorganization 
of the Maritime Commission suggests a pattern for application to the ICC. 

The Interstate Commerce Commission should be abolished as an independent 
agency. Its executive functions should be transferred, as the Hoover Commis- 
sion recommended, to the Secretary of Commerce. The motor and water car 
riers should be emancipated by dividing the regulatory functions of the ICC 
among three separate commissions dealing respectively with rail, water, and high- 
way transportation. These three commissions should all be placed within the 
Department of Commerce in a position similar to the of the Maritime Board and 
subject to the same general policy guidance of the Secretary.” 

The Supreme Court of the United States once remarked that: 

“The outlook of the Commission and its powers must be greater than the 
interest of the railroads or of that which may affect those interests. It must 
be as comprehensive as the interest of the whole country.” ™ 

This is not only a norm of public policy; it is also a requisite for administra 
tive viability. The railroads may still, at least in the immediate future, furnish 
the Commission with powerful political support. tut the prolonged failure of 
the Commission to adhere to the Court's standard must eventually make the 
Commission unviable and lead to its replacement by other instrumentalities 
better able to act in the public interest. 


Mr. Srvuxts. Your statement before the Senate Committee on Inter 
state and Foreign Commerce on the freight cars will also be put into 
the record as you requested. 

Mr. McDonatp. Thank you. 


Exureir 8 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE SECRETARY, NATIONAI 
FARMERS UNION, BEFORE THE SENATE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE IN REGARD TO THE FREIGHT-CAR SHORTAGE, JULY 28,1955. 


Senator Monroney. The next witness is Mr. Angus McDonald, assistant legis 
lative secretary of the National Farmers Union. 


184 See note 9, supra. and text. 

1% See Commission on Organization, the Independent Regulatory Commissions 12 (1949) 
for the recommendation of the transfer of the executive functions of the carriers who have 
also gone on record in favor of separate industry commissions with an appellate commis 
sion to resolve conflicting decisions. Hearings on S. Res. 253, 254, 255, 256, supra, note 
35, at 162-3; Hearings on Domestic Land and Water Transportation, 862-7; Transport 
Topics, Feb. 5, 1951. Placing the separate commissions in the Department of Commerce 
would remove the need for an appellate commission since it would be up to the Secretary 
to define general transportation policies and to resolve differences among the commissions 
To leave the separate commissions outside the general policy guidance of the Secretary 
would be to maintain the existing artificial distinction and conflict between promotiona! 
and regulatory policies. Commission on Organization, Department of Commerce 14-15 
(1949) ; Secretary of Commerce, Report to the President 43—6 (1949) : 1 President's Water 
Resources Policy Commission, a Water Policy for the American People 212, 432-3 (1950). 
The railroads themselves have Loving ye | argued that this is a distinction that cannot be 
maintained. Hearings on Domestic Land and Water Transportation, supra, note 21, at 
490-3. The logic of the situation requires the unification of all transportation policy 
responsibility in the Department of Commerce. See H. R. Doc. Nos. 503, 526, Sist Cong., 
2d Sess. (1950). 

18% ICC vy. Chicago, R. I. € Pac. Ry. Co., 218 U. 8. 88, 103 (1910). 
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Would you come forward, Mr. McDonald? Mr. McDonald, we appreciate your 
attending and giving us the advice of your fine organization, which operates ex: 
tensively throughout the grain-producing area that is so troubled by this re- 
curring car shortage. 

Would you proceed in your own way? 

Mr. McDonaLp. Mr. Chairman, I have no prepared statement. I do, however, 
have several documents here, telegrams received this morning, in regard to the 
freight-car shortage in important so-called farmers union areas, namely, Mon- 
tana, North Dakota, South Dakota, and Minnesota. 

Senator MONRonreY. You may proceed in your own way, Mr. McDonald. You 
can read the telegrams or discuss them. 

Mr. McDonatp. I believe to save time, without additional comment on the 
situation, it would be well just to read these telegrams. They are rather brief. 

Here is one from Don Chapman, president of the Montana Farmers Union: 

“Harvest in Montana has not started as yet, except in very limited areas in 
the southern part of the State. However, the freight-car shortage has already 
become acute in some areas. The Farmers Union Grain Terminal Association 
is our wholesale regional cooperative grain marketing association in Montana 
with approximately 80 local warehouses affiliated or owned by our association. 

“At the present time, approximately 50 of these local warehouses under the 
supervision of the Great Falls district office has a shortage of 1,000 freight cars 
to ship wheat purchased from farmers, cash grain. It is estimated that there 
is a shortage of 5,000 boxcars to move the remainder of old crop, barley and 
wheat to be received at all affiliated warehouses. 

“In eastern Montana we will require about 3,000 cars to ship out the old crop 
at affiliated warehouses. Our 1955 crop will be one of the largest on record, 
estimated at 89 million bushels of wheat, if harvested with no more than normal 
storm and rust damage. 

‘These figures indicate a freight shortage much worse than in the past year.” 

I will proceed to read the telegram received also today from E. C. Wieland 
on behalf of Glenn J. Talbott, president of the North Dakota Farmers Union: 

“Harvest not yet underway but estimate on shortage of boxcars in North 
Dakota area runs upward from 1,500 cars needed. Much of the immediate 
need is for cars to ship stored grain to terminals to make room for new grain 
being harvested. 

“Demand for boxcars will increase as the harvest gets underway, with no 
indication that cars in increasing quantities will be available.” 

I proceed to read the wire from Edwin Christianson, president, Minnesota 
Farmers Union: 

“Shortage of boxcars is severe in Minnesota. A spot check today of the major 
railroads serving this area shows a uniform picture of need. One railroad re- 
ports that it is getting only about 125 of the 500 cars it needs each day. Other 
railroads likewise say they are getting only about one-fourth of the cars they 
need. 

“Many of the cars which are available are unfit for grain loading. Many local 
elevators are experiencing difficulties in getting cars enough to load out the grain 
taken in for the account of the Commodity Credit Corporation. It is imperative 
that Interstate Commerce Commission order every possible grain car moved 
immediately from the East to the Midwest grain area.” 

I would like to comment briefly on that part of the wire relating to cars unfit 
for grain loading. According to my information, Mr. Chairman, a car which is 
fit for wheat and other commodities for human consumption is a class A car. 
At any rate, a class A car, I am informed, must be available to transport wheat. 

Now, it may be that there is a surplus or a plenitude of cars in certain cate- 
gories. However, it is important to bear in mind that these shortages, at least 
in these cars referred to in these wires, require class A cars. 

I will proceed to read the wire from Paul W. Opsahl, president of the South 
Dakota Farmers Union. 

“Boxcar situation very serious and South Dakota grain harvest underway: 
grain being piled up on the ground for lack of boxcars; contacted 14 elevators 
and they are all plugged. Chicago Northwestern Railroad and Milwaukee Rail- 
road have the least cars.. Am convinced this condition prevails all over the 
State.” 

Here is a very brief wire from C. W. Croes, of the South Dakota Wheat Growers 
Association : 

“Car situation very bad. Most stations blocked.” 
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Yesterday, Mr. Chairman, I called up one E. J. Barry, who handles transpor- 
tation problems for the Farmers Union cooperative in St. Paul. This coopera- 
tive, consisting of 150,000 or 160,000 Farmers Union members, is the largest 
cooperative in the world, handling 150 to 200 million bushels of wheat a year 
over the 5-State area. 

Mr. Barry informed me that the situation was very critical, according to all 
the information that he had, especially in Montana and North Dakota. In other 
words, he corroborated the information that I have received this morning in 
these telegrams. Mr. Barry is also very close to the situation generally. He 
is a member of the Minneapolis Grain Exchange and chairman of the transpor- 
tation committee of the Minneapolis Grain Exchange. 

Now, without consuming a lot of time, after a very brief study of the situa- 
tion, here are the recommendations of the Farmers Union. In view of these 
serious freight-car shortages, the Farmers Union recommends that the com 
mittee and other duly authorized agencies make every attempt to secure all the 
facts which relate to the shortage. 

We urge that since the accelerated tax-amortization program which to date 
amounts to over $1.5 billions was designed to relieve the freight car shortage— 
that $1.5 billions of rapid tax writeoffs refers only to freight cars—that every 
railroad in the United States which has benefited from the program be required 
to furnish a statement showing what the rates of return on capital and surplus 
would have been if all property and facilities amortized at an acceserated rate 
had been amortized at the rate normally used. 

We suggest that since the combined purchases of freight cars by railroads 
have not been large enough to attain the goals set up by the Office of Defense 
Mobilization, that the railroads furnish the committee a table showing tne com 
mittee that number of cars by types each railroad should purchase to meet the 
goals established by ODM. The table should also show the number of cars 
actttally purchased, by types, by each railroad. 

Finally, we suggest the creation of a super corporation under the auspices of 
the Association of American Railroads that could control all railroad equipment 
used for transporting freight patterned somewhere along the lines of the Pullman 
Co.’s operations. 

Ownership would not rest with the Government, but with the railroads. Each 
railroad participating in the pooling arrangement could be predicated either 
upon a tonnage or mileage or some other mutually agreeable arrangement. 

Senator Monroney. Now, would all the freight cars be owned by this one super 
corporation, or would this be for an extra supply of emergency cars? 

Mr. McDonaLp. This recommendation is merely a suggestion to give the Asso- 
ciation of American Railroads power to route cars throughout the United States 
wherever needed. If it were mutually decided that tithe should be in the hands 
of the new corporation, that would be up to the railroads. 

Senator Monroney. You mean ownership of the cars? They could get it ona 
lease if they wanted to? 

Mr. McDona.p. That is correct, Mr. Chairman; whether it was leased or 
loaned, or whether title was in the new corporation or not would be up to the 
railroads themselves to decide. 

Senator Monroney. But then this corporation, the management of it, could 
then channel the cars into the parts of the country where they are most urgently 
needed on an emergency basis? 

Mr. McDonaLp. Yes, sir. Our purpose is not to increase the Government’s 
authority over the American Association of Railroads or any railroad in the 
United States. 

Senator Monroney. But the industry would have some mechanism for doing 
that? 

Mr. McDonatp. It would be an industry-run program. But in view of these 
very severe shortages and these brief telegrams I think should convince any fair- 
minded person that the situation is indeed very serious, something must be done, 
and done now, if farmers are not to suffer disastrous losses this year. 

Senator Monroney. We are getting it not only from farmers, but from shippers 
as well, where it is not just a short-term crisis, as we have had in the past, but it 
is now for the full year and almost in every part of the country we do have this 
overall shortage of lack of construction and building of new cars, keeping the 
old ones in repair. 

Mr. McDona.p. I would like to add a little—I have been told by the experts 
in the Department of Agriculture that this matter may be primarily a distribu- 
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tion problem, In other words, there may be enough cars if properly routed and 
if speedily routed to take care of the situation, but it seems to us until you have 
authority and a program to bring that about, that the shortage will continue, 
and the experience of a number of years—not only this one—leads us to believe 
that some new approach like this corporation that I mentioned should be tried. 

Senator Monroney. Yes, but you still would be spreading too few cars over too 
much business, even with that approach. You might be able to shorten the time 
and get the cars where they are most urgently needed, but all the testimony we 
have received here from the Minneapolis Traffic Association, with complete 
figures, and from all others, is that there is a nationwide, yearwide annual short- 
age of these cars; that nothing can be done until you get more cars purchased by 
the railroads, and also an adequate program of repair and maintenance on the 
ears so you won't have 30,000 or more sitting in bad order on the sidetracks. 

Mr. McDonap. Yes, sir. I am sure that is correct, but you will agree, I be- 
lieve, that a better system of distribution would help. 

Senator MoOnRONEY. It would, indeed, and we have figures to show that many 
of these companies are using up to 26 percent or more above their own cars, while 
the cars of railroads operating in the farm areas are usually on hand as low as 
62 percent. 

Did you have anything further? 

Mr. McDonatp. That is all, Mr. Chairman. 

Senator Monroney. Thank you very much. 
very much, Mr. McDonald. 

Mr. McDonatp. Thank you. 


Mr. Sruuts. I have no questions, Mr. Chairman. 

Mr. Apams. I have just a few brief questions, Mr. MeDonald. 

If railroads were deregulated in accordance with the Cabinet Com- 
mittee report, you feel that we would get the kind of situation that 
prevailed in the days of the Standard Oil trust. Is that right 4 

Mr. McDonatp. Yes, sir. 

Mr. Apams. Geographical discrimination and perhaps commodity 
discrimination on a predatory basis. Is that correct ? 

Mr. McDonaup. I believe so. I might say that I read this report- 
it is very brief—and the principal objection that. the committee has 
with our present regulations seems to be that the judgment of an 
impartial commission has been substituted for the judgment of man- 
agement in regulation. 

Mr. Apams. Mr. McDonald, if the Cabinet Committee recom- 
mendation were followed, and the railroads were indeed regulated, 
would not predatory activity on their part still be subject to antitrust 
prosecution ¢ 

That is, if they engaged in the kind of predatory ratecutting and 
discrimination to drive out competing forms of transportation, would 
that still not be illegal under the Cabinet Committee recommenda- 
tions ¢ 

Mr. McDonatvp. As far as railroads are concerned, I believe they 
are exempt from the antitrust laws under a bill passed in the 80th 
Congress, I believe, called the Reed-Bulwinkle Act. Other carriers, 
I believe, are not exempt from the antitrust law. 

Mr. Apams. Would you say if the Reed-Bulwinkle Act were re- 
pealed and the Cabinet Committee recommendations were put into 
effect that the public interest would then be protected ? 

Mr. McDonatp. Oh, no, I don’t think that the remedy is to be found 
in the antitrust laws for regulation. I feel very strongly that the 
recommendations of the Cabinet Committee would make the Inter- 
state Commerce Commission a cipher. It would negate the power 
of the Commission, largely. So that if you do not have this law we 
referred to, then the only remedy you would have in the event trans- 
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portation wasn’t carried on in the public interest would be the anti 
trust laws, and as you know, Mr. Adams, that is very slow and very 
inefficient, and it is really not the point here. 

The point is here we want a system of regulation which will, from 
day to day, carry on our transportation system, or make it function 
in a manner which will protect the public interest. 

Mr. Apams. Is it your contention that 

Mr. McDonaup. That wouldn't be the criterion if you had the 
antitrust enforcement. 

Mr. Apams. Is it your contention that the Interstate Commerce 
« ommission is doing a better job of protecting the public interest im 
the field of railroad regulations than we could siatidinbhe under a 
regime of competition’ Between different forms of transportation ‘ 

Mr. McDonarp. Well, I think the Interstate Commerce Commis 
sion is doing a very poor job: has done a poor job over the years. | 
think the Interstate Commerce Commission has been very lenient and 
very kind to the railroads in granting 11 general freight increases 
dating from the time farm income began to decline in 1946. 

However, despite maladministration and poor administration of 
the law, we certainly do not think that cutthroat competition is the 
answer. We think that history proves that it is not. 

Mr. Apams. No, but you would say that if the Cabinet Committee 
recommendations were put into effect, there should be very stric* 

safeguards against cutthroat competition—and I use that word ad- 
vised] y—cutthroat predatory competition against competing forms 
of transportation. 

Mr. McDona.p. Yes; but we are opposed to any of these regula 
tions being put into effect that I remember at the moment. 

Mr. Apams. Thank you, sir. 

Mr. McDonap. Thank you. 

Senator Durr. We will now adjourn until 2 o'clock. 

(Whereupon, at 11:45 a. m., the committee recessed until 2 p. m 
of the same day.) 

AFTERNOON SESSION 


Senator Durr. Mr. Secretary, you may proceed whenever you are 
ready. 


STATEMENT OF HON. SINCLAIR WEEKS, SECRETARY OF COMMERCE, 
ACCOMPANIED BY LOUIS S. ROTHSCHILD, UNDER SECRETARY 
FOR TRANSPORTATION; PHILIP A. RAY, GENERAL COUNSEL; 
ED MARGOLIN, OFFICE 0F THE UNDER SECRETARY FOR TRANS- 
PORTATION; AL KREBS, GENERAL COUNSEL’S OFFICE, DEPART- 
MENT OF COMMERCE 


Secretary Weeks. Mr. Chairman, I am pleased to be here today. | 
have a statement that I think I will read if I may and then answer any 
questions that you have. I would like to identify those who are with 
me. 

Mr. Rothschild, Under Secretary for Transportation; Mr. Ray, 
General Counsel; Mr. Margolin, of the Office of the Under Secretary 
for Transportation Division of the Department ; and Mr. Krebs, of the 
General Counsel’s office. 
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I believe that you are approaching this whole question from the 
standpoint of both the aa trucker and the small a 

The specific responsibility for administration of the Motor Carrier 
Act rests exclusively with the ICC. Since the executive branch has no 
legislative mandate to review this phase of regulation, a review of 
the efficacy of Commission regulation is properly the function of the 
Congress. 

I believe it would be of interest at the outset of my testimony to in- 
dicate briefly the statutory responsibility of the Department of Com- 
merce for the promotion of business in general, and the relationship of 
the transportation functions of the Department to this basic statutory 
provision. I should then like to discuss the applicatitons and limita- 
tions of our responsibilities to the administration of the Motor Carrier 
Act. 

A statement of the Department’s responsibility toward the busines 
community in general is contained in the Organic Act of the Depart- 
ment. of Commerce, approved February 14, 1903 (32 Stat. 826). 

This act provides that the Department of Commerce shall foster, 
promote, and develop the foreign and domestic commerce, the manu- 
facturing and shiping industries, and the transportation facilities 
of the United States. 

Transportation activities have a very prominent role in the De- 
partment of Commerce. They include the promotion of highways and 
airports, the provision of airway facilities, the promotion of an 
American-flag merchant marine, and the provision of weather-fore- 
casting services which are of special importance to the transportation 
industry. The expenditures for these transportation promotional 
activities constitute over 95 percent of the budget of the Department. 

All but one of the major Federal transport promotional programs 
are within the Department of Commerce—the exception being the 
program of navigation improvements by the Army Engineers. There 
is consequently within our Department the opportunity and responsi- 
bility for a continuing central coordination of virtually all such 
programs carried on by the executive branch of the Government. 

The Secretary of Commerce has been designated as the President’s 
principal adviser in transportation matters. He is expected to assume 
leadership in the executive branch in the formulation of sound trans- 
portation policies which will work toward the development of a 
healthy and privately owned transportation system. 

To assist the Secretary of Commerce in his transportation responsi- 
bilities, the Office of the Under Secretary of Commerce for Transporta- 
tion was established. This Office provides the Secretary with policy 
advice, analysis of current transportation problems, and administra- 
tive guidance in the implementation of transportation programs. 

An important part of the responsibilites of the Under Secretary for 
Transportation is to assess the adequacy of transportation facilities 
and services and to recommend such modifications or changes in Fed- 
eral policy as appear necessary to correct deficiencies. 

The transportation responsibility of the Department of Commerce, 
great as it is, has very definite and appropriate limitations. 

The Department has no direct responsibility for the economic regu- 
lation of domestic transportation. That authority has been delegated 
by Congress through statute to be exercised by the Interstate Com- 
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merce Commission, the Civil Aeronautics Board, and the Federal 
Maritime Board. 

Therefore, the Department is not accountable for the day-to-day 
administration of transport regulatory legislation. 

Nevertheless, our concern with the ability of the Nation’s trans 
portation to meet commercial and defense needs requires that the De- 
partment give close attention to whether the soihibuey laws are in 
any way inhibiting the development of a healthy and reliable trans- 
portation system. 

It was this basic problem that prompted the establishment of the 
President’s Advisory Committee on Transport Policy and Organiza 
tion under my chairmanship. 

The Secretary of Defense and the Director of the Office of Defense 
Mobilization served as the other regular members. The Committee 
examined present-day requirements in transportation and changes 
needed in the Interstate Commerce Act to permit the industry to func- 
tion and develop more soundly in accord with today’s dynainic econ- 
omy. Our report was released in April of this year and legislation 
(S. 1920, H. R. 6141, and H. R. 6142) incorporating our recommenda- 
tions are pending in Congress. 

The Committee made two basic findings: 

1. That regulatory policies have not kept abreast. of the intensive 
and widespread competition which characterizes domestic surface 
transportation today. 

2. That the commerce and defense of the Nation demand the main- 
tenance of an adequate common carrier system by all forms of trans 
port, rail, highway, water, and air. 

The Committee found that the present Interstate Commerce Act is 
not in all respects well adapted to the current situation in trans- 
portation. 

Certain regulatory standards in the statute were felt to be better 
suited to a period 30 years ago when monopoly conditions character- 
ized the industry. 

Also, deficiencies in the act have resulted in an erosion of common- 
carrier services through extensive expansion of private and con- 
tract haulage and in exemptions from regulation of important sectors 
of the transportation industry offering common-carrier services. 

The committee was convinced that the Interstate Commerce Act 
should be amended to aline it with current conditions in transporta- 
tion. We recommended first that the national transportation policy 
should be restated to make it clear that common carriers should have 
greater freedom, short of unjustly discriminatory practices, to reflect 
their true economic and service characteristics in competitive pricing. 
In other words, we believed that greater reliance should be placed on 
competitive forces in ratemaking. 

There has been a tendency in recent years for the Commission, 
under the present policy, to disallow certain reductions in rates in 
order to preserve an existing relationship of traffic division among 
carriers, even when these rates were otherwise fair and compensatory. 

This is generally known as the fair-share doctrine, which, when ap- 
lied, has had the effect of causing many shippers to pay higher rates 
or transport services than they would if the forces of competition 
were given freer rein. Under the recommended change in the na- 
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tional transportation policy which stresses full but fair competition, 
the Commission would not be required to apply the fair-share doctrine. 

In this connection, I invite your attention to the declaration of 
policy contained in section 202 of the Small Business Act of 1955 
(Public Law 268, approved August 9, 1955), which states that— 

The essence of the American economic system of private enterprise is free 
competition * * *. The preservation and expansion of such competition is basic, 
not only to the economic well-being but to the security of this Nation. 

Such sentiments parallel the thinking of the Presidential Advisory 
Committee on Transport Policy as an appropriate philosophy for the 
regulation of transportation. The recommendations for changing 
the national transportation policy are, I believe, in accord with the 
spirit of the Small Business Act. 

The Advisory Committee’s recommendations dealing with the ICC's 
authority to fix rates do not depart radically from current regulatory 
practices. The ICC would continue to have authority, as now, to 
prescribe reasonable maximum or reasonable minimum rates. Only 
the authority to prescribe precise rates is eliminated. No change 
whatever is proposed in its authority to correct unjustly diserimina- 
tory pricing or practices. 

As you know, the initiative and responsibility for ae rates in 
the first instance rests with the carriers. Normally carriers must 

ive 30 days’ notice before instituting any rate and all rates must 
S filed and published in accordance with ICC tariff circulars. 

Needless to say, none of this procedure would be changed by the 
Advisory Committee’s recommendations. The overwhelming major- 
ity of rates are published and go into effect without challenge. 

The ICC now exercises its authority to prescribe rates only when 
a proposed rate or one in effect is assailed by a shipper ora competitor, 
or when it investigates a rate on its own motion. This practice like- 
wise would continue. 

The Committee did not intend that any particular form of trans- 
portation should have the power to destroy another whether it excels, 
equals, or falls short in service characteristics. Its purpose here in 
line with the revised declaration of policy was to assure an environ- 
ment of fair competition. 

Fair opportunity for responsible carriers to fix reasonable com- 
petitive rates under proper supervision of the ICC will not result 
In ruinous rate wars. 

Retention of the ICC’s authority over minimum rates recognizes 
that pricing below the directly ascertainable costs of doing business 
is an unfair competitive practice. At the same time, retention of 
the maximum rate authority protects the shipper from unreasonably 
high rates. 

Modification of the Commission’s suspension authority was also 
recommended by the Advisory Committee. This authority was put 
into the Interstate Commerce Act in 1910 primarily to benefit the 
shipper. Under the act today, the Commission has authority to 
suspend rates upon protest by shippers or competing carriers or 
upon its own initiative. 

Rates can be suspended for up to 7 months, and the burden of proof 
that the proposed rate is just and reasonable is placed on the carrier 
initiating the rate. However, very few rates are protested and sus- 
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pended at the request of shippers, particularly smaller shippers. The 
great majority of requests for suspension are filed by competing 
carriers and it was the feeling of the Advisory Committee that this 
procedure has become a device to thwart competition by preventing 
or delaying the institution of new rates. Therefore, the Advisory 
Committee recommended that the period of suspension be shortened 
to 90 days and that when the protestant is a carrier the burden of 
proof be placed on the protesting carrier. 

These recommendations were designed to strengthen the forces of 
effective but fair competition among transportation agencies. Other 
recommendations have as their purpose the elimination of specific 
abuses or unfair competition. 

The Committee found areas of unfair competition in the field of 
motor private and contract carriage. Certain private carriers con- 
duct operations which go beyond the appropriate sphere of private 
transportation and in effect have invaded for-hire carriers’ rights. 

Similarly many contract carriers perform in effect a type of com- 
mon carriage through the practice of entering into a large number 
of contracts. 

Such unfair competition is further accentuated by the fact that 
the act requires contract carriers to file only their minimum rates, 
which leaves the actual rate charged undisclosed. This is in direct 
contrast to the requirement that all common carrier rates be published. 

The Advisory Committee recommendations to cope with this grow- 
ing area of unfair competition are felt to be effective and equitable. 
The Interstate Commerce Act would be amended to redefine both 
private and contract carriage. Private carriage would include trans- 
portation incidental to the conduct of a nontransportation business 
but would clearly exclude operations of those who acquire goods for 
the purpose of transporting a. 

Contract carriage would be defined as for-hire transportation pro- 
viding specialized services under bilateral contract or services equiva- 
lent to one fide private carriage. Contract carriers would be re- 
quired to file actual charges, rather than minimum charges as now 
required by the act. 

The Adee Committee recognized that these changes would 
render illegal many private and contract operations which are now 
conducted on a legal basis. 

Such carriers, in the interests of equity, should be given the oppor- 
tunity to qualify either as contract or common carriers, as appropriate. 

On many occasions I have stated that free and fair competition 
is in the best interests of small business. Small business also has a 
very real interest in the other major concern of the Advisory Com- 
mittee on Transport Policy: preservation and strengthening of 
healthy common carrier service. No area of business activity has a 
greater dependence on common carriers than has small business. 

The maintenance of a private fleet of trucks or barges requires not 
only a large volume of business if any economies are to be realized, but 
capital investments generally bey yond the capacity of small businesses. 

The same is true of contract carrier services, which invariably re- 
quire an assured volume. While private and contract transportation 
have proved economical in many instances, the conditions for their 
success are seldom found in small business. Only common-carrier 
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service can handle efficiently and economically small or irregular 
shipments and they can do this only because they combine the ship- 
ments of thousands of individual businesses, great and small. 

For this reason small business has a special interest in the preserva- 
tion and development of a stable and strong common-carrier indus- 
try. Ifthe common carrier cannot retain the large volume shipments 
of the larger shippers, his cost and revenue outlook is adversely 
affected. | 

Often he must as a result raise his rates to shippers who cannot 
ship except by common carrier. Most often this means small business. 

This fact was recognized by the President’s Advisory Committee 
and was one of the motives for the measures designed to eliminate 
unfair competition and to enable common carriers to compete more 
effectively for all types of traffic. 

The Committee had in mind the welfare of all segments, small and 
large, of the common-carrier industry subject to the Interstate Com- 
merce Act. In this connection the recommendations apply equally to 
common carriers by truck, water, and rail. 

Likewise, the Committee had in mind the welfare of all classes 
and types of shippers and consumers. 

The Committee made no recommendations concerning the certifica- 
tion carriers, other than those relating to revisions in the definition 
of private and contract carriage. The basic law governing the certif- 
ication of common carriers gives considerable administrative discre- 
tion to the ICC, so that adjustments can be made as circumstances 
warrant. This appears to be a sound approach. The number of car- 
riers in a field should never be so great as to weaken the common car- 
rier industry through excessive and cutthroat competition. 

At the same time there should be sufficient common carrier service 
for the smaller communities and for the smaller shippers, wherever 
they may be located. 

But the relationship of transportation and small business may be 
viewed in a larger context. The questions we should ask are: 

Are adequate common carrier services available to small business? 
Do rates properly reflect the competitive situation in today’s trans- 
port market? Are basic facilities such as highways available for 
-arrier service to business in all sections of the country ? 

The Commerce Department, through its leadership in the Presi- 
dent’s Advisory Committee on Transport Policy and through its ef- 
forts to overcome the great deficiencies in our highway system, is try- 
ing to provide the solution to these problems. 

It is my firm conviction that enactment of both the Advisory Com- 
mittee recommendations and the President’s recommendations for 
highway development will aid not only the small transportation com- 
panies and the small businesses who are dependent on common car- 
rier services, but also the consumer on whose purchases rests the sound- 
ness of the entire economy. 

Mr. Chairman, I would just like to add that I have been delighted 
to see the committee undertake this study. 

It is true and we think right that we have in some ways recommended 
stiffening up the regulation rather than taking the direction that 
some might take, stiffening up the regulation of this industry about 
which we are talking to serve and protect the common carrier element 
in the transportation industry. 
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And certainly when I say that I am gratified that this committee Is 
looking into it, it is for this simple reason: You are interested in small 
business, which I think we all are, and small business and the small 
shipper just could not exist without a heathy common carrier system. 
I urge that nothing be done to weaken the common carrier system but 
that some of the things that we have recommended be done to 
strengthen it. 

Thank you very much, sir. 

Senator Durr. Mr. Secretary, before luncheon Angus McDonald, 
assistant legislative secretary of the National Farm Union, read a 
statement in the course of which on page 4 he criticized the report, 
and I wondered if you would like to look at what he had to say and 
put on the record any rejoinder to what he did say ? 

Secretary Weeks. May I make answer to it later for the record? 

Senator Durr. Whichever way you choose. 

Secretary Weeks. May I look at it for just a second? 

Senator Durr. Yes, sir. 

If you would prefer to file an addendum in answer to that later, 
that would be entirely agreeable if you prefer to do it that way. 

Secretary Weeks. Well, Mr. Chairman, I should like to prepare a 
statement for the record which will answer some of the points he has 
raised. I have just read one page. I don’t know how long it goes on. 

Senator Durr. I would suggest that perhaps you would prefer to 
have some time to examine this in detail and file your answer to what 
he said. 

Secretary Weeks. I would like very much to do that. At the mo- 
ment I will say I completely disagree with his conclusions. We have 
nothing in mind or in contemplation that, in my judgment, would 
authorize or permit any cutthroat rate wars. 

Senator Durr. In view of the fact that that is all a part of the 
record so far, it is very right to give you an opportunity to know that 
it has been said so you have an opportunity to make a rejoinder to it. 

Secretary Weeks. I appreciate that very much. I think we can 
make the rejoinder and make it convincingly. 

(Material subsequently supplied by Secretary Weeks follows.) 


ExuHrsitT 6 


ComMMENTS BY Hon. SINCLAIR WEEKS ON TESTIMONY OF Mr. ANGUS MCDONALD 
BEFORE THE SENATE SELECT COMMITTEE ON SMALL BustNess, DECEMBER 2, 1955. 
IN WuHIcH HE CRITICIZES THE REPORT OF THE PRESIDENTIAL ADVISORY Com MIT- 
TEE ON TRANSPORT POLICY AND ORGANIZATION 


On December 2, 1955, Mr. Angus McDonald, assistant legislative secretary, 
National Farmers Union, testified before the Senate Select Committee on Small 
Business which was holding hearings on the administration of the Motor Carrier 
Act by the Interstate Commerce Commission. During his testimony and appear- 
ing at page 4 of his prepared statement, dated November 30, 1955, Mr. McDonald 
stated that because the report of the Presidential Advisory Committee on Trans- 
port Policy and Organization embodied the recommendations of certain Cabinet 
officers, it was “entitled to careful consideration.” While frankly admitting 
that his examination of the report was cursory, he expressed amazement that 
“responsible public officials would make such recommendations.” 

Mr. McDonald states at page 4 of his prepared statement, “If the recommenda- 
tions of this committee are acted on by the Congress, more than half a century 
of experience in legislation will be discarded * * *.” 

If taken literally, this allegation is partially true, for the Advisory Committee 
in its report and the implementing legislation would discard certain obsolete pro- 
visions of the Interstate Commerce Act which the committee is convinced unduly 





292 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


interfere with the realization of maximum effectiveness in our transportation 
system. However, this allegation implies that the Advisory Committee recom- 
mends completely overthrowing all existing concepts of regulation for the trans- 
portation industry. This is not the case at all. 

The Advisory Committee’s reappraisal of transportation policy led to two 
fundamental findings: 

1. That adjustment of regulatory policies to the intensive and widespread 
competition which characterizes the domestic surface transportation indus- 
try today is long overdue; and, 

2. That restoration and maintenance of a progressive and financially 
strong common-carrier industry is of paramount importance to the Nation’s 
commercial and defense needs. 

The committee, however, did not find it necessary to overthrow existing 
regulatory patterns to meet the objectives inherent in these findings. Rather 
the correlative revisions in Federal transportation policy constitute a modest 
and well-balanced program within the framework of the present organization 
and jurisdiction of the Interstate Commerce Commission. 

The change in the declaration of national transportation policy proposed by 
the Committee emphasizes that greater reliance shall be placed on competitive 
forces and that economic regulation shall be reduced to a minimum consistent 
with the public interest. Competition, which is often called the mainspring of 
the Nation’s economy, is not a novel concept newly discovered for application to 
the economics of the transportation industry. It has in fact been fostered and 
promoted by the Government over the years. But the Committee observed that 
to an excessive degree the present policy declaration has interfered with the 
processes of full and fair competition and has substantially reduced the oppor- 
tunities for carriers to reflect their true economic and service characteristics in 
their rates. In other words, the judgment of the regulatory body too often has 
been substituted for that of carrier management. For example, the prohibition 
in the present policy declaration against destructive competition can and has 
been interpreted to mean that competition which is fair but injurious to a com- 
peting form of transportation violates the policy of the law. Again, the policy- 
and rate-making standards of section 15a of the Interstate Commerce Act fre- 
quently have been taken to mean that competitors shall have an opportunity 
to obtain a share of the traffic available regardless of the inherent cost and 
service advantages that one carrier may have over another in a given instance. 

Thus, the Committee feels that it is essential to reword the declaration of 
policy to stress a philosophy of full and fair competition in order to help assure 
that the public might fully realize the inherent cost and service advantages of 
each mode of transportation. However, the Committee would not discard, but 
retain with full vigor, those parts of the policy declaration which provide for the 
encouragement and development of a low cost, efficient and financially sound 
transportation system by all transportation means, and which provide that this 
system shall be privately owned and operated and adequate for commercial and 
defense needs. It also would continue those provisions which provide that the 
Interstate Commerce Commission must pay due regard to “the public interest,” 
to the “national defense, postal service and commerce,” to the “highest standards 
of service,” to the encouragement of “fair wages and equitable working con- 
ditions” and, finally, to “fair and impartial” regulation. 

That the Advisory Committee does not advocate the abandonment of prevail- 
ing concepts of regulation is clearly evident in its proposals respecting the Com- 
mission’s power to regulate rates. Basically the proposed changes would limit 
the Commission’s authority to prescription of maximum or minimum rates and 
remove only the authority to prescribe precise rates. No change whatever is 
proposed in its authority to correct unjustly discriminatory pricing or practices. 
The Committee’s proposals would provide all common carriers with greater free- 
dom, subject to adequate statutory standards and Commission control, to adjust 
their rates and bid for competitive traffic in accordance with their best business 
judgment. 

There is attached to this memorandum a paper entitled, “Memorandum on 
Changes in Minimum-Maximum Rate Controls Proposed by the Presidential 
Advisory Committee on Transport Policy and Organization,” together with 
appendixes A, B. C, and D, which supplement the testimony of the Secretary 
of Commerce before the subcommittee of the House Committee on Interstate and 
Foreign Commerce, September 19, 1955. This detailed explanation of the pro- 
posed changes fully substantiates that the committee’s proposals would mod- 
ernize—not abandon—the regulatory processes. The committee is firmly con- 
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vinced that maximum effectiveness of our transport system cannot be realized 
until rate regulation is modernized to recognize and place greater reliance in 
ratemaking on the current extent of competition for traffic among carriers and 
modes of transportation. 

Finally, the committee’s specific proposals to strengthen the common carrier 
industry are designed primarily to clarify existing provisions of the act or to 
extend the Commission’s authority over matters that have mitigated against the 
maintenance of a healthy common carrier system. 

Continuing on page 4, Mr. McDonald states, “* * * our great transportation 
system will return to the law of the jungle. We think there is a fallacy run- 
ning through the report. This fallacy is that cutthroat competition between the 
different types of transportation will strengthen our better transportation 
system.” 

He then presents briefly his analysis of “what cutthroat competition will mean.” 
The substance of his analysis is that because the railroads are the “strongest” 
segment of the transportation industry it could drive trucks out of business by 
cutting rates on truck competitive traffic and make up their losses on noncom- 
petitive traffic by charging unreasonably high rates. This, he implies, would 
result in discriminatory rebates and other practices and deprive the public of 
uniformity in rate treatment. 

The Advisory Committee has no intention of instituting a system of “cut 
throat” or ruinous competition in the transportation industry. As indicated 
above, it recommends rather that greater reliance shall be placed on competitive 
forces of transportation in ratemaking so as to stimulate carrier initiative 
toward developing and making their inherent advantages more readily available 
to the public. Low cost to the user of transportation services and the consumer 
is one of the more important inherent advantages. 

All types of carriers, motor, rail, and water, do not require and should not 
rely on regulatory rate umbrellas to compete in the modern day transport system. 
Each performs distinct transportation functions which are geared to the needs 
of various types of traffic and users and which should not require regulatory 
props from the Government. Within the minimum and maximum rate limits 
proposed by the Committee, every regulated carrier would have reasonable 
opportunity to quote rates which will attract traffic that can use its facilities 
advantageously. To deny this opportunity creates a policy of preference for 
carriers having service advantages who at equal rates would have a near 
monopoly of the traffic. 

The real objective of placing greater emphasis on competitive factors in rate- 
making is more equitable distribution of traffic among competing carriers in 
accordance with their economic capabilities and the attainment of the lowest 
cost transportation system consistent with the public’s requirements for service. 
It is contrary to sound public policy to deny shippers the benefits available 
through both inherent cost and service advantages of every mode of transport. 
Carriers with cost advantages should be permitted to offer service at competitive 
rates which do not unjustly discriminate against other patrons of the carrier 
or fall below the recommended lower limit of reasonableness. Other forms of 
transportation characterized by distinctive service advantages, such as rapid 
delivery, door-to-door handling, and low cost on shorter haul or small volume 
traffic, may capitalize on their superior services which should be expected to 
command a rate premium. Under the committee’s recommendations, carriers 
could better reflect differences in service quality in their rates, and the public 
could purchase service at a price more in keeping with the quality it desires. 

Mr. McDonald inaccurately implies that motor carriers have no noncompetitive 
traffic. Trucks have great inherent service and cost advantages in short-haul 
traffic extending sometimes to intermediate distances and the range of such 
advantages has been lengthening. Truck flexibility is of great value where the 
shipping or receiving point is located away from rail or water facilities—a 
situation becoming more common today with improved highways, business de- 
centralization, and service requiring split deliveries. In addition, for certain 
types of commodities, such as perishables, service considerations far outweigh 
rate considerations. 

The ICC has been policing competitive ratemaking for many years and would 
continue to do so under the proposed changes. The changes simply provide for 
greater and, in the committee’s opinion, more equitable latitude for all types 
of common carriers to adjust rates within reasonable limits. Such rate flexi- 
bility, under regulatory supervision and within reasonable bounds, should not 
result in the railroads or any other one form of transportation eliminating all 
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others. On the contrary, public interest in maximum utility of transportation 


resources is served better by a policy which encourages the market to determine 
the appropriate use of each form in accord with shippers’ judgments of carrier 
fitness in terms of both cost and service. Where the emphasis in rate reduction 
is put upon the development of cost reduction, the spur to efficiency should be 
considerably enhanced. 

Turning now to the question of uniformity in rates, it seems well settled that 
a main purpose of the Interstate Commerce Act was to remedy the abuses and 
evils.incident to the near monopoly position of the railroads. Supreme Court 
Justice White stated in New York, New Haven and Hartford Railroad Company 
v. Interstate Commerce Commission (200 U.S. 361, 391, (1906) ) : 

“It cannot be challenged that the great purpose of the act to regulate com- 
merce, whilst seeking to prevent unjust and unreasonable rates, was to secure 
equality of rates as to all and to destroy favoritism, these last being accom- 
plished by requiring the publication of tariffs and by prohibiting secret departures 
from such tariffs, and forbidding rebates, preferences and all other forms of 
undue discrimination.” [Italic supplied.] 

Thus, personal discrimination of the kind resorted to by railroads in the 
preregulation era and which Mr. McDonald seems to fear will again oppress the 
shipping public has been banned for nearly 70 years. The advisory committee’s 
report recommends no change in these controls; in fact, it actually tightens them 
by redefining private and contract carriage, by subjecting contract carriers to 
publication of actual rates, and by removing the dry-bulk commodity exemption 
for water carriers. 

No one would dispute that shippers and travelers are entitled to uniformity 
in rate treatment. That is the rule for all common carriers under the common 
law and regulatory statutes. But uniformity in rate treatment does not imply 
uniform rates for all. What is required when unequal rates are quoted is that 
dissimilarity in rates cannot exceed dissimilarity in the conditions and circum- 
stances surrounding the movements in question. In other words, discrimination 
is not unlawful unless it is unjust. In this accepted sense, if a rate does no 
more than reflect differences, there is no discrimination at all, as there is when 
it fails adequately to reflect these differences. This concept is fundamental 
and is found in all rate structures. 

Rate uniformity as between competing carriers of different types does not 
exist today. For example, in some instances, truck rates are established and 
maintained at a point above rail rates where service considerations slightly 
oeverbalance the higher rates. Again, water carrier rates are frequently set 
below those of land carriers by an amount believed to compensate for service 
disadvantages. If. however, shippers attach value to superior service, they 
presumably would be willing to pay for it. Opportunity for carriers to adjust 
rates more closely to costs will afford shippers this election, and provide a test 
of the value assigned to the service. 

Reasonably, if uniformity of rates were to be compelled by regulation, then 
unifermity of service should likewise be compelled in fairness to the various 
types of carriers. Neither, however, is desirable under our modern dynamic 
transport system. 

In many instances service competition cannot exist unless there is also rate 
competition. Very often, the dissimilarity of operating conditions, economic 
characteristics, and physical properties makes it impossible for carriers of dif- 
ferent modes to compete servicewise, or if possible, only with substantial in- 
creases in cost which would likely make the service unprofitable. Carriers 
offering suitable and efficient though less complete services should not be pre- 
vented from adjusting their rates, within reasonable limits, to the extent neces- 
sary to meet shippers’ requirements for quality and price of service. To operate 
effectively, a carrier irrespective of mode must reach traffic which can advan- 
tageously use its service, even though its service may differ in quality from that 
offered by another type of carrier. Fair opportunity to do so within lawful 
limits would provide added incentive for improving efficiency and service. 

There is an appropriate place in the transportation system for adequate lower 
cost services if efficiently performed. All forms of transport, including the rail- 
roads, have made and should continue their efforts to improve their services, but 
not in a way that perverts their inherent characteristics in order to approximate 
the characteristics of quite different types of carriers. 

On page 5 of his statement Mr. McDonald opposes “weakening” or “dispensing 
with” the ICC minimum rate power stating that under the Committee's proposal, 
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railroads might be able to stifle truck competition without reducing their rates 
below out-of-pocket costs. 

It should be perfectly clear that the Advisory Committee does not advocats 
the establishment of rates on any traffic below the directly ascertainable costs 
of producing the service. It intends that any rates which do not contribute 
something to overhead would be unlawful. The provisions of the proposed legis 
lation now before the Congress provide that the determination of reasonable 
ininimum rates should be left to the judgment of the Commission and permits it 
to give such weight to value of the service as it may deem justifiable and employ 
such cost standards as it considers appropriate. The bill would not, however 
permit the Commission to give consideration to the effect of such rate on the 
traffic of any other mode of transportation, or the relationship of such rate to 
the rate of any other mode of transportation, or whether such rate is lower 
than necessary to meet the competition of any other mode. The Commission 
would be guided instead by the conditions surrounding transportation by the 
carrier or carriers that propose the rates. 

Under the Committee’s recommendations, the regulated trucking industry 
would have the same opportunity as the railroad and water cominon carrie! 
dustry to adjust rates in respect to shipper demands for service. Where carrier 
of any mode are willing and capable of providing an acceptable although less 
complete service at lower rates, the shipping public should not be denied that 
service merely because a higher cost or superior service carrier wishes to cor 
tinue under the protection of earlier established rate umbrellas. This situatio 
is just as much an abuse of the shipping public as were monopoly compelled o1 
discriminatory rates in the earlier days. 

Carriers such as railroads and water carriers offering mass transportati 
can usually handle added traffic at relatively lower unit costs. For this reason 
fuller utilization of existing facilities made possible by the added traffic, even 
at lower rates, will always be profitable if the rates more than cover the added 
costs of providing the service. Any contribution such traffic makes in excess of 
these costs will reduce the overhead burden that has to be borne by other traffir 
It is reasonable to expect that rather than causing an increase in rates on othe 
traffic, this overhead contribution might make decreases possible if overal 
profits should exceed a reasonable return. As long as unused carrying capacity 
is available on the railways, highways, or waterways, maximum efficiency and 
lowest possible transportation costs will not be achieved 

As already indicated, service considerations should attract many shippers to 
use motor transportation even though the railroads or other carriers established 
lower rates. Reference has been made also to the substantial development of 
off rail industry. For example, in less truckload traffic, motor carriers appear to 
have an advantage in cost over a considerable range of distances even where the 
comparison is with rail out-of-pocket cost. In addition, in many cases, such as 
back-haul traffic, the motor-carrier costs are probably so low that the railroads 
would have difficulty competing on a cost-of-service basis, even if service consid 
erations were disregarded. It is probable also that considerable short-haul rail 
traffic would be diverted to motor carriers if certain of the rail rates were 
brought up to the basis proposed. Where unreasonable rate adjustments are 
made by regulated carriers, recourse to the Interstate Commerce Commissio 
would always be available. It is also of particular importance that the Com 
mittee would retain section 3 of the act unimpaired and extends no license to 
selective rate cutting. 


DECEMBER 14, 1955. 





EXHIBIT 6 (A) 


SUPPLEMENTAL TESTIMONY OF SECRETARY OF COMMERCE WEEKS ON THE ADVISORY 
COMMITTEE REPORT ON TRANSPORT POLICY BEFORE THE SUBcoMMITTEE OF HovusE 
INTERSTATE AND ForREIGN COMMERCE SEPTEMBER 19), 1955 


MEMORANDUM ON CHANGES IN MINIMUM-MAXIMUM RATE CONTROLS PROPOSED EY THI 
PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT POLICY AND ORGANIZATION 


Until 1920 the only ratemaking powers vested with the Interstate Commerce 
Commission were the authority to prescribe maximum rates and, in situations 
where unjust discrimination was shown to exist, to order a carrier to remove the 
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unjust discrimination. The carrier was free to correct the discrimination as it 
chose providing that the resulting rates were not unreasonably high. 

As originally enacted in 1887, the Act To Regulate Commerce did not empower 
the Commission to prescribe rates. The Commission assumed that it had an 
implied power to prescribe maximum rates and did so until 1897, but in that 
year the Supreme Court ruled that the Commission was without power to pre 
scribe rates for the future. It was not until 1906 that the Congress gave the 
Commission authority, upon complaint, to prescribe a reasonable maximum rate 
This power was to be exercised only when the Commission found the existing 
charges to be unlawful under the provisions of the act. While prior to this 
time, the Commission could condemn an unreasonably high rate and award 
reparations, it could not remedy the situation for the future. After 1906, if 
upon complaint the Commission found the assailed rate to be unreasonable, it 
could not only award reparations but could also require that the rate for the 
future should not exceed a prescribed maximum. 

This authority, however, applied only in respect to rates already in effect 
because the Commission had no authority to entertain the question of the rea- 
sonableness of a proposed rate. It was for this reason deemed to be an inade- 
quate remedy for shippers under certain circumstances. Hence, in 1910, Con 
gress granted authority to the Commission to suspend proposals to change rates 
before they went into effect pending a determination of their lawfulness. As 
originally enacted, suspension power applied only to proposals for increased rates 
Under this provision, a shipper would continue to enjoy the old rate until the 
Commission had determined whether the proposed rate was lawful, or until 
the suspension period expired. 

At the close of World War I the Congress after taking a new look at railroad 
regulation introduced several important amendments to the act. The Congress 
added to the Commission's rate powers by granting authority to prescribe rea- 
sonable minimum rates in the place of rates found to be unduly low and au 
thority to prescribe precise rates. The suspension power became available in 
instances where rates were alleged to be too low as well as where they were 
alleged to be too high. The later development of a growing competition by other 
types of transportation was not, however, foreseen in 1920. At that time Con- 
gress did not anticipate that suspension power would come to be used principally 
in respect to reduced rather than increased rates. This has, however, been the 
history as carriers of one type have sought to prevent carriers of another type 
from putting reduced rates into effect. 





In 1935 motor common carriers in interstate commerce, other than carriers 
of exempt commodities, were brought under standards and procedures essentially 
the same as those hitherto aplicable to railroads except that the long-and-short- 
haul prohibition was not made applicable to them. In 1940 water common car- 
riers in domestic service, other than exempt carriers, were placed under regula 
tion. In 1942 freight forwarders were brought under control except for applica- 
tion of the long-and-short-haul clause. What is hereinafter said will refer to 
all common carriers subject to the Commission's ratemaking jurisdiction. 

Carriers are required by the act as it now stands, as at common law, to 
establish just and reasonable rates. Carriers also are required to initiate 
rates. They do this by publishing a new tariff to take effect in the place of an 
existing tariff, or by publishing a supplement to an existing tariff which cancels 
portions of the old tariff and substitutes changes in the rates, rules, or regula- 
tions. These tariffs are published and filed in accordance with the provisions 
of the tariff circulars which the Commission has issued. Except upon special 
permission from the Commission carriers may not place rates into effect in less 
than 30 days after the date of filing and of posting in the public tariff files, which 
they are required to maintain. Literally thousands of new or changed rates are 
so initiated and become applicable without protest or suspension and investiga 
tion by the Commission. 

Any tariffs issued, however, are subject to suspension upon the Commission's 
own motion or upon protest by shippers or by carriers. Ordinarily, the Commis 
sion does not endeavor to check new tariff filings except for conformance with 
the requirements of its tariff circulars. It generally relies upon protest to ¢all 
to its attention changes in rates, rules, or regulations which might be unlawfu! 
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nder the act. In the presence of substantial protest, it normally suspends for 
nvestigation and in the meantime the old tariff remains in effect. The Commis 
sion may, Without any findings as to what would be a lawful rate, prevent car- 
riers from putting the proposed rates into effect by simply finding them unlawful 
in some respect and requiring the offending tariff to be withdrawn. As a result 
the old tariff remains in force until the carrier finds some proposal which the 
Commission will consider to be lawful and which it will allow to go into effect. 
In other instances the Commission may find the proposed rates lawful or may 
prescribe what will be lawful rates for the future. 

Apart from carriers’ proposals for new or changed rates, any party properly 
entitled to complain may lodge a complaint with the Commission against any 
existing tariff rate, charge, classification or rule or regulation alleging the 
specific Ways in which he believes the charge in question is unlawful. Such a 
complaint will normally determine the character of the action which the Com- 

ssion will consider. The complaint may allege that the rate is so high as to 
he in excess of a reasonable maximum rate by a specified amount. If the Com 
mission finds that the complaint has merit, it may in such an instance prescribe 
a reasonable maximum rate for the future and, on occasion, for the past as well 
in order to permit the shipper to pray for reparations. Again, the complainant 
muy allege that the rate creates an undue preference and an undue prejudice. 
if the Commission finds such prejudice and preference to exist it nay require 
the carrier to remove it. Or again, the complainant may allege that the rate is 
below a reasonable minimum level and pray the Commission to prescribe a rea- 
sonable minimum rate at some higher level specified in the complaint. If the 
Commission finds such a complaint to have merit, it will normally prescribe 
a just and reasonable minimum rate for the future. 

The Commission does not ordinarily prescribe precise rates although its 
actions not infrequently have that effect. When, for example, the Commission 
considers proposed rate changes which are under suspension, and finds them 

nlawful, its action approximates the fixing of precise rates by indefinitely keep- 
ing the existing rates in force. When also, as section 183 (4) authorizes, the 
Coumission requires intrastate rates to be raised to the current interstate level 
to remove any undue preference or prejudice against interstate commerce, it is 
in effect fixing precise rates. Likewise, when the Commission finds that the 
rates of one type of carrier should be related to the rates of another by a fixed 
differential expressed in cents per 100 pounds, it is in effect prescribing a precise 
rate. 

The position is one where the Commission can, and frequently does, require 
carriers to keep in force or to place in effect rates which lie somewhere within 
what the court has normally construed to be the zone of reasonableness.? In 
other words, these rates are neither reasonable minimum rates or reasonable 
maximum rates, but lie somewhere between. 

It should be understood that the Commission considers the lawfulness of only 
a small portion of the rates that are proposed by carriers and embraced in tariffs 
which are lawfully published and filed. The Commission does not fix rates of 
any kind except when it has occasion to investigate the lawfulness of the rates 
nitiated by the carrier. When it does have occasion to prescribe reasonable 
minimum or reasonable maximum rates, or for any reason precise rates, the re- 
sulting rates apply only to the traffic for which they were prescribed. While 
prescribed rates have some value as evidence in cases involving other rates, 
they are not definite guideposts either as to what constitutes reasonable maximum 
or reasonable minimum rates in conditions other than those to which they spe- 
cifically apply. 

A very considerable portion of the rates in existence are not rates which have 
ever been prescribed by the Commission nor are they rates applying on traffic 
tor Which the Commission had prescribed either maximum or the minimum rates 
at some time in the past. Furthermore, the Commission normally is called upon 
only to fix either a minimum or a maximum rate depending upon the circum- 
stances surrounding the issues which are brought before it. The occasion 
Would hardly arise where the Commission would prescribe both reasonable 
minimum and reasonable maximum rates applying to the same traffic. Since 
the maximum-rate law has been much more frequently exercised than the mini- 
lnum-rate power, much more of the rate structure is controlled by outstanding 
orders fixing reasonable maximum rates than orders fixing minimum rates. The 
ability of the Commission to require the cancellation of tariffs in suspension and 
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investigation cases frequently makes unnecessary the prescription of minimum 
rates, although the carrier is nonetheless prevented from putting reductions into 
effect. 

It occasionally happens, of course, that traffic for which the Commission at 
some time in the past has prescribed reasonable maximum rates has for one 
reason or another been deemed by the carriers to require reduced rates which 
the carriers have accordingly published. It is possible that such reduced rates 
may have reached such a level as to be challenged on the ground that they now 
fall below a minimum reasonable level. The Commission might under such 
circumstances prescribe reasonable minimum rates notwithstanding that the 
order prescribing reasonable maximum rates still remains in effect. In such a 
situation both sides of the zone of reasonableness will have been defined by the 
Commission, although it is very likely that the order prescribing maximum 
rates is at this point so old that it might well be challenged upon a new state of 
facts should the question again arise. 

No substantial change in the ratemaking powers of the Commission would 
occur under the Presidential Advisory Committee’s proposal. The processes 
described above would continue about the same except for (1) the modification 
of the suspension powers, (2) the absence of the requirement for prior approval 
of long- and short-haul departures, and (3) the fixing of precise rates. Rate 
initiation by the carriers, petitions for suspension, and filing of complaint subject 
to the modifications of requirements as to the showing to be made when seeking 
suspension, would continue as heretofore. The Commission in passing upon 
rates depending upon the nature of the complaint or protest before it, could fix 
a minimum reasonable rate if the protesting action was to the effect that the 
proposed rate was unreasonably low. On the other hand, it might fix a maximum 
rate in those instances where it was alleged the proposed rate was unduly high, 
subject to limitation on the Commission’s power not to reduce a rate below the 
fully distributed costs exclusive of losses from other types of traffic. As indi- 
cated above, it would not be the normal situation in those instances where the 
Commission would investigate a given rate for it to prescribe both the minimum 
and the maximum for any given rate or rate structure. 

The courts have traditionally recognized the existence of a zone of reason- 
ableness insofar as it bears upon the regulation of public utilities. With respect 
to transportation rates, however, the zone of reasonableness has been seriously 
narrowed by the trend of Commission and court interpretation. Whenever the 
Commission is called upon to fix a precise rate and does so, clearly the carrier 
is deprived of discretion, for that precise rate is fixed within the traditional zone 
of reasonableness. The court has also made clear in a recent decision that the 
Commission may prescribe a rate or rates which fall below the cost of perforn- 
ing the service when such rate or rates are a part of a structure of rates which, 
taken as a whole, is compensatory in character.’ Under these circumstances, it 
is conceivable that rates might be prescribed which even fall below the lower 
limit of the zone of reasonableness as traditionally understood. In any event, 
the carriers have encountered great difficulty in increasing rates where the 
present rates are not compensatory on certain types of traffic, not because the 
Commission has prescribed rates which are not compensatory, but because it 
fails to find that the proposals of the carriers for increasing the rates are in all 
respects lawful. 

The intent of the committee’s recommendations is to open out the zone of 
reasonableness and put it back into its traditional form. Under the committee's 
proposals the carriers would initiate rates as now. They would publish and 
file the rates in tariffs under the provisions of the present applicable tariff cir- 
culars. They would be required under the provisions of the amended Interstate 
Commerce Act, and so far as railroads are concerned under the provisions of 
the Elkins Act, to charge no other rate for any service than the applicable rate 
shown in the effective tariff. That is to say, the rate will always be published 
and its exact amount known or available to shippers. Upon a substantial pre- 
liminary showing that proposed rates contained in tariffs filed with the Com- 
mission probably fall below a reasonable minimum level, the Commission could, 
as at present, suspend and investigate. If the Commission found the protest to 
be warranted by the facts, it might prescribe reasonable minimum rates, or it 
might refuse to permit the tariffs to become effective just as it does today. 

It would be left to apply precisely the present sandards in considering whether 
such a rate fell below a reasonable minimum level, with one major exception. 
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Under the proposed rule of ratemaking, the Commission would not be entitled to 
declare that such a rate was unlawful merely because it fell below rates cut 
rently in effect in the tariffs of competitors, or merely because it might have 
adverse effects upon competitors. Indeed, the Commission would not be entitled 
to take into consideration at all the level of rates of competitors or the effect of 
the proposed rates upon competitors. Otherwise, however, it would be required 
under the act to apply all of the present standards in testing the rates to deter 
mine their lawfulness as a reasonable minimum rates for the currier or cat 
riers naming the rates. Parenthetically, even today some argue that the proviso 
of section 3 (1) which states, “That this paragraph (which forbids undue o1 
unreasonable preference or advantage) shall not be construed to apply to dis 
crimination, prejudice, or disadvantage to the traffic of any other carrier of what- 
ever description,” precludes the Commission from a consideration of the effect 
of the rates on competing carriers. 

Under the committee’s proposals, as now, the Commission would not be re 
quired, nor indeed would it be permitted, to prescribe any rates or to fix any 
standards for rates except when the Commission found after proper pro 
ceedings that certain existing or proposed rates were, or Would be, unlawful 
Such proceeding would necessarily result from an investigation on the Com 
mission’s Own motion in the belief that certain existing rates were unlawful in 
some respect, or as a result of substantial protest or complaint. In such in 
stances, it would, under these proposals as at present, exercise its available 
ratemaking powers to correct the proved unlawfulness. In other words, the 
Commission would not, as a result of a particular proceeding, fix both a mini 
mum and a maximum level of rates, nor would it be required to fix any such 
minimum or maximum except when in a proper proceeding some element of 
unlawfulness was disclosed in the rates initiated by the carriers. 


ATTACHMENTS 
(APPENDIX A. Brier HISTORY OF THE ICC’s RATEMAKING POWER) 


The original Act to Regulate Commerce of 1SS7 did little more than write inte 
statutory law the common-law rule that rates of common curriers by railroad 
should be just and reasonable. It changed the common law by vesting with a 
new agency of its creation, the Interstate Commerce Commission, the power 
of determining the reasonableness of a published rate and awarding reparation 
where the rate was found to be unreasonable. This power was theretofore: exer- 
cised by the courts. The act relegated to the courts the authority to enforce 
the Commission’s awards. The Commission was without authority either to 
prescribe a rate to be charged in the future or to fix the maximum level to be 
observed. Neither could it entertain the question of the lawfulness of a pro- 
posal to increase rates. 

In 1906, the Commission was authorized to prescribe a reasonable maximum 
rate upon complaint as to the lawfulness of an existing rate. In 1910, it was 
authorized to suspend a proposal to increase rates pending a determination of 
its lawfulness. In 1920, the authority was extended to the prescription of a 
precise rate, or the maximum or minimum rate, or the maximum and minimum 
limits within which the carriers’ rate must range. The suspension power became 
available in reduced-rate situations. Subject to certain exceptions, the Com- 
mission was authorized to exercise substantially the same authority over the 
rates of motor common Carriers in 1935, rates of water Common carriers in 1940, 
and rates of freight forwarders in 1942. 
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APPENDIX B 


NORMAL RATE-MAKING PROCEDURE 


PRESIDENTIAL ADVISORY 
PRESENT LAW 1/ COMMITTEE PROPOSAL 





CARRIER INITIATES A RATE | 2/ NO CHANGE 








By publishing and filing a new 
tariff or supplement with ICC 
in accordance with applicable 
IcC tariff circulars and by 
posting the proposed rate in 
blic tariff files 


NO GHANGE 





























In no less than 
30 days' after no- 
tice to the ICC 

and to the public 


In less than 30 

days' notice with 
special permission 
from the ICC 






1 Under the committee proposals, carriers would be required, as now, to establish just 
and reasonable rates, fares, charges, and rules and regulations applicable thereto. All 
rates in the first instance are initiated by the carriers and the vast majority become 
applicable without protest or suspension and investigation. 

As now, carriers could not charge any rate other than the applicable tariff rate shown 
for the particular traffic. This rate will always be published and its exact amount shown. 

2 Section 4 of the Interstate Commerce Act requires that rail and water common carriers 
shall obtain prior approval of the ICC before initiating a charge which is less for a longer 
than for a shorter distance or a charge which is greater as a through rate than the aggre- 
gate of the intermediate rates. The advisory committee proposal continues the statutory 
prohibiion against charging less for the longer than the shorter distance, but would 
authorize carriers to initiate such rates provided the charge is necessary to meet actual 
competition and does not result in less than a just and reasonable charge. Such rates 
would be subject to complaint and suspension and could be attacked as being discriminatory 
under section 3 and section 4 of the act. The aggregate of intermediates clause would 
be deleted. 
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SHIPPERS OR SHIPPER IMTERESTS 
who generally allege that proposed 
rate is unreasonably high or is un- 
ustly discriminato 


COMPETING CARRIERS 
who generally allege that the proposed . CHANGE 
rate is unreasonably low 





ICC CONSIDERS PROTESTS AND MAY (a), (b), or (c) 





















* CHANGE 

Allow rate to become 

Allow rate to become effective as proposed 
effective as proposed but set the matter 4 CHANGE 


for investigation 


ICC'S POWER TO SUSPEND PROPOSED Aut? NTINUED, SUSPENSION PI 
7 TO 3 MONTHS, PROTESTANTS REQ! TO MAKE A SUBSTANTIAL PHI 
THAT THE PROPOSED RATE IS POSASLY UNLAWFUL, THAT IT WOULD Pix 
PROTESTANT, AND THAT THE PROTESTANT WOULD HAVE NO ADEQUATE > 
OF SUSPENSION 


Suspend the proposed rate pending 
an investigation and determina- 
tion of its lawfulness 





CC DECISION AND ORDER AFTER HEARING MAY 


a b), or (c 















MO CHANGE, EXCEPT THAT THE BUADE ¥ PROOF WOULD SHIFT T 
PROTESTANT IS ALSO A CARKIER 






Find the proposed rate is 















(a) lawful for the future and w CHANGE 
allow it to become effective 
Find the proposed rate will be unl aw- WO CHANGE IN THE ICC'S AUTHORITY TO FIND A PROPOSED RAT 
(b)—q ful for the future in which case the FIND A RATE IS BELOW A MINIMUM REASONABLE RATE USIWO ALJ E 1 
existing rate remains in effect EXCEPT THAT IT MAY NOT CONSIDER THE EFFECT OF THE PROPOS! AT 
OTHER MODE OF TRANSPORTATION, i T ‘ELAT ION P THE HAT* 
nd the proposed rate will be oeae TRANSPORTATION, O& WHETHER THE CWARGE 1S LOWER THAN NI 
(c)—]| unlawful for the future and TION OF ANY OTHER MOLE _ TRAN PORTATION, — - 
a b ° or da THAN A JUST AND REASONABLE ,HARGE r ad Ex EEDS srs 
VICE TO WHICH IT APPLIES, EXCLUSIVE OF ISSES IN OT 





Mx @ maximum reasonable 
rate to be observed for the 
future 


ICC WOULD KETAIN ITS PRESEN 
MO CHANGE MUM OR A MAXIMUM LEVEL OF AATI 
THE FUTURE, IW FIXING MINIMUM 
RATES, THE ICC WOULD APPLY 
TESTS IT NOW APPLIES EXCEPT ? 
CHANGES AND THE REVISED DECLAKA 
TION POLICY, THE NEw UBCLABA 
ENCOURAG® COMPETITION BETWEEN 
TION, WOULD ENCOURAGE CARAIER! 

TRUE ECOMOMIC CAPABILITIES IN Ti 
WO CHANGE DISCOURAGE THE ICC From BSTIT 

POR THAT OF THE CARRIERS 









Fix a ainimum reasonable 
rate to be observed for the 
future 


(b) 


(c)—4 for the future to other rates 


by a fixed differential 


(d)—j Fix a precise rate for the future AUTHORITY DELETED 











y ICC may on its own mtion and without answer or other formal pleading enter upon @ hearing concerning the lawfulness of & proposed rate @nd pending 
suspend the operation of the rate. ‘The Advisory Cemmbesten proposes no change in this power, 
References to memorandum: Pages 2, 3, k and 5. eS Tee 





DIX C 





PROPOSED RATE IS PROTESTED 


PRESIDENTIAL ADVISORY COMMITTEE PHOPOSAL 


NO CHANGE 


NO CHANGE 


NO CHANGE 


NO CHANGE 


ICC'S POWER TO SUSPEND PROPOSED RATE CONTINUED. SUSPENSION PERIOD REDUCED FROM 
7 TO 3 MONTHS, PROTESTANTS REQUIRED TO MAKE A SUBSTANTIAL PRELIMINARY SHOWING 
THAT THE PROPOSED RATE IS PROBABLY UNLAWFUL, THAT IT WOULD PROBABLY INJURE THE 
PROTESTANT, AND THAT THE PROTESTANT WOULD HAVE NO ADEQUATE REMEDY IN THE ABSENCE 
OF SUSPENSION 


NO CHANGE, EXCEPT THAT THE BURDEN OF PROOF WOULD SHIFT TO PROTESTANT WHEN 
PROTESTANT IS ALSO A CARRIER 


NO CHANGE 


NO CHANGE IN THE ICC'S AUTHORITY TO FIND A PROPOSED RATE IS UNLAWFUL. THE ICC MAY 
FIND A RATE IS BELOW A MINIMUM REASONABLE RATE USING ALL THE TESTS IT NOW EMPLOYS 
EXCEPT THAT IT MAY NOT CONSIDER THE EFFECT OF THE PROPOSED RATE ON THE CHARGE OF ANY 
OTHER MODE OF TRANSPORTATION, OR THE RELATION OF THE RATE TO THE CHARGE OF ANY OTHER 
MODE OF TRANSPORTATION, OR WHETHER THE CHARGE IS LOWER THAN NECESSARY TO MEET THE 
COMPETITION OF ANY OTHER MODE OF TRANSPORTATION. THE ICC MAY FIND A RATE IS MORE 
THAN A JUST AND REASONABLE CHARGE IF IT EXCEEDS THE FULL COST OF PEXFORMING THE SER- 
VICE TO WHICH IT APPLIES, EXCLUSIVE OF LOSSES IN OTHER SERVICES, 


ICC WOULD RETAIN ITS PRESENT POWER TO FIX A MINI- 
NO CHANGE MUM OR A MAXIMUM LEVEL OF RATES TO BE OBSERVED FOR 
THE FUTURE. IN FIXING MINIMUM OR MAXIMUM LEVEL OF 
RATES, THE ICC WOULD APPLY THE SAME STANDARDS AND 
TESTS IT NOW APPLIES EXCEPT FOR THE ABOVE NOTED 
CHANGES AND THE REVISED DECLARATION OF TRANSPORTA- 
TION POLICY. THE NEW DECLARATION OF POLICY WOULD 
ENCOURAGE COMPETITION BETWEEN MODES OF TRANSPORTA- 
TION, WCULD ENCOURAGE CARRIERS TO REFLECT THEIR 
TRUE ECONOMIC CAPABILITIES IN THEIR RATES, AND 
NO CHANGE DISCOURAGE THE ICC FROM SUBSTITUTING ITS JUDGMENT 

FOR THAT OF THE CARRIERS 


AUTHORITY DELETED 





,earing concerning the lawfulness of a proposed rate and pending such hearing and decision 
iis power. 
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Mr. Srutts. Mr. Secretary, I will start off by asking several specific 
questions on your statement. On page 8 you say that— 
some of the operations of the private contract carriers would be made illegal 
inder the recommendations of the Advisory Committee. Such carriers in the 


nterests of equity should be given the opportunity to qualify either as contract 
r common carriers as appropriate. 


On page 9, you say: 

The basie law gives considerable administrative discretion to the ICC— 
That is, in granting certification. 

This appears to be a sound approach and would not be changed. 

My question, Mr. Secretary : How would the legislation you sent up 
assure us that those men who are now operating in the contract and 
private field would be given certification by the ICC 4 

Secretary Weeks. Well, the implementing legislation, if it does not 
require such action, should. Our intention has been that it should 
require the ICC to certify these as appropriate. 

Mr. Stuurs. So your answer is that the legislation introduced in the 
last session of the Senate and the House would make a change in the 
certification power of the ICC? 

Secretary Weeks. That is my interpretation of it. It would make 
it mandatory for them to take such action. 

Mr. Sruurs. The President’s Committee would thereby try to pre- 
serve equity by forcing the ICC to allow these men who are now in 
business to remain in business in some way. 

Secretary Weeks. That is correct. 

May I refer to the proposed statute, H. R. 6141, section 24 (a) ? 

Any person holding a valid permit to operate as a contract carrier by motor 
vehicle as defined by former section 203 of the Interstate Commerce Act, as 
amended, when this section takes effect shall elect to operate hereafter (1) asa 
contract carrier by motor vehicle on the one hand or as a common carrier on the 
other hand and shall advise the ICC in writing under such regulations as the 
Commission may prescribe of its election within 180 days after the effective date. 

In other words, as I see it—I would like my counsel to correct me— 
he lays out the specifications under which he would operate and the 
Commission has to certify him. 

Mr. Sruurs. This would be a new form, parallel to the grandfather 
rights in the act of 1935. Is that same provision contained in 8. 1920? 

Secretary Weeks. It is identical. 

Mr. Apams. Mr. Secretary, I wonder if you would agree that as « 
veneral rule, speaking of the economy as a whole, competition ought 
to be permitted to do as much of the world’s work as it is sc 
capable of doing? 

Secretary Weeks. I certainly believe that in every phase of our 
economy. 

Mr. Apams. Would you say again that it is generally true that 
perhaps the public interest is better protected by more competition 
rather than by more regulation ¢ 

Secretary Weeks. The more competition you have in life, the better 
off you are. That is my belief. 

Mr. Apams. Is that the reason why the Cabinet Committee recom- 
mended substantial deregulation of the railroads—that is, limiting 


ICC power over rail rates, and so on—to enable railroads to compete 
more effectively ? 
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Mr. Struts. Mr. Secretary, I will start off by asking several specific 
questions on your statement. On page 8 you say that- 

Some of the operations of the private contract carriers would be made illegal 

inder the recommendations of the Advisory Committee. Such carriers in the 

nterests of equity should be given the opportunity to qualify either as contract 
common carriers as appropriate. 

On page 9, you say: 

The basic law gives considerable administrative discretion to the ICC— 
Phat is, in granting certification. 

This appears to be a sound approach and would not be changed. 

My question, Mr. Secretary : How would the legislation you sent up 
assure us that those men who are now operating in the contract and 
private field would be given certification by the ICC ¢ 

Secretary WrEeks. W ell, the implementing legislation, if it does not 
require such action, should. Our intention has been that it should 
require the ICC to certify these as appropriate. 

Mr. Sruurs. So your answer is that the legislation introduced in the 
last session of the Senate and the House would make a change in the 
ertification power of the ICC? 

Secretary Weeks. That is my interpretation of it. It would make 
it mandatory for them to take such action. 

Mr. Srutts. The President’s Committee would thereby try to pre- 
serve equity by forcing the ICC to allow these men who are now in 
business to remain in business in some way. 

Secretary Weeks. That is correct. 

May I refer to the proposed statute, H. R. 6141, section 24 (a) ¢ 

Any person holding a valid permit to operate as a contract carrier by motor 
vehicle as defined by former section 203 of the Interstate Commerce Act, as 
amended, when this section takes effect shall elect to operate hereafter (1) as a 
contract carrier by motor vehicle on the one hand or as a common carrier on the 
other hand and shall advise the ICC in writing under such regulations as the 
Commission may prescribe of its election within 180 days after the effective date. 

In other words, as I see it—I would like my counsel to correct me 
he lays out the specifications under which he would operate and the 
Commission has to certify him. 

Mr. Sruurs. This would be a new form, parallel to the grandfather 
rights in the act of 1935. Is that same provision contained in S. 1920? 

Secretary Werks. It is identical. 

Mr. Apams. Mr. Secretary, I wonder if you would agree that as a 
veneral rule, speaking of the economy as a whole, competition ought 
to be permitted to do as much of the world’s work as it is ini 
capable of doing? 

Secretary Wrexs. I cert tainly believe that in every phase of our 
economy. 

Mr. Apams. Would you say again that it is generally true that 
perhaps the public interest is better protected by more competition 
rather than by more regulation ? 

Secretary Weeks. The more competition you have in life, the better 
off you are. That is my belief. 

Mr. Avams. Is that the reason why the Cabinet Committee recom- 
mended substantial deregulation of the railroads—that is, limiting 


ICC power over rail rates, and so on—to enable railroads to compete 
more effectively ? 
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Secretary Weeks. I don’t understand that we specified railroads © 
any other specific type of transportation, All we say in effect is 
that within the limits of minimum and maximum rate regulation, 
subject to the rates being compensatory and nondiscriminatory —that 
within those broad limits there shall be an _ where competitio: 
shall be effective for the benefit of the shipper. I don’t care if it is ; 
barge or a truck or a railroad. If I am a shipper, I think I ought 
to be able to buy my transportation at a competitive rate, within 
those limits—the best rate, the rate that suits me best, service 
considered. 

Mr. Apams. In other words, you would say it is true that, under 
your proposals, railroads would be allowed to compete more effec 
tively in the interests of shippers. Would that be a fair statement ? 

Secretary Weeks. All of the common carrier elements would com- 
pete more effectively, I think. This thing does not apply more to 

railroads than it does to the trucking business. The common-carriet 

truck is just as much interested in our recommendations, in my judg- 
ment—and I think I can bring evidence to bear that they are—as 
any other common-carrier element of the overall tr: ansportation 
system. 

Mr. Apams. The hope was for more competition, then / 

Secretary Werks. Yes. 

Mr. Apams. Mr. Secretary, did you in that report discuss the Reed- 
Bulwinkle Act at all? 

Secretary Werks. I wouldn't think that came into our discussion 
at all. 

Mr. Ray. The general subject naturally was considered in context 
with the recommendations of the committee but the committee made 
no recommendation as to changing or repeal of the Reed-Bulwinkle 
Act. 

Mr. Apams. Is it fair to say that if you want more competition, 
you do not proceed to that objective by exempting carriers from the 
requirement of competition ; is that correct / 

Secretary Weeks. I would like to have you repeat that question. 
[ am not quite sure I get it. 

Mr. Apams. If the. objective is more competition, then you would 
not exempt carriers from their obligation to compete; would you? 

Secretary Weeks. Certainly not. 

Mr. Apams. Doesn’t the Reed-Bulwinkle Act do that as far as rail- 
roads are concerned ¢ 

Secretary Werks. Will you answer that, Mr. Ray / 

Mr. Ray. I think it does it in the entire field to a degree, of course. 
The opposite argument or point of view is that in a country such as 
ours you must have some ability to establish through rates and con- 
necting rates and things of that character. The Reed-Bulwinkle 
Act also contained one provision which is supposed to guarantee free- 
dom of independent action on the part of carriers. 

Mr. Apams. Judge Barnes, as you know, was here yesterday and 
he commented on the inability of individual carriers to break’ aw ay 
from this joint ratemaking process that is authorized by the Reed- 
Bulwinkle Act. 

Would you not say that it is true that if you want genuine compe- 
tition among competing railroads you have to re peal the Reed-Bul 
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winkle Act, which permits them to collaborate, to collude, if you 
please ‘ : 

Mr. Ray. I don’t think we would be prepared to agree to that 
stated in that form. Actually, Professor Adams, the recommenda- 
tions of Mr. Weeks’ committee to some degree deal with this prob- 
lem, because they are designed to eliminate or reduce the area in 
which protests of new rates can be knocked out. If a particular new 
or lower rate is advanced on some commodity or classification, there 
is less chance, I would say, that it would be knocked out by associa- 
tion action and more chance that it would result in competition. 

Mr. Apams. Mr. Secretary, let me ask you this,if Imay. Speaking 
about the free sector of the economy—that is, outside the field of 
transportation—would you say that a trade association ought to have 
the right to fix prices for the various companies in that industry 

Secretary Weeks. No. 

Mr. Apams. Would you allow a trade association to fix prices for 
its individual members even though under the association’s bylaws 
any member is allowed to break away from the.price fixed by the 
association 4 

Secretary Werks. I can’t answer as to the legal aspect of that, but 
as a practical matter I certainly would be opposed to it. In a given 
industry, I want hard, tough, fighting competition and I don’t want 
any part of a trade association mixing into prices. It never did in 
any trade association I was interested in or active in and I don't 
believe in it. 

Mr. ApAms. In other words, you do not get more competition by 
permitting competitors to play footsie with one another / 

Secretary WrEEKs. You are just as right as you can be. 

Mr. Apams. Yet here you have a situation under the Reed-Bul- 
winkle Act where that sort of thing is authorized. Would you ap- 
prove that sort of thing in the transportation field / 

Secretary Weeks. I am not prepared to comment on the Reed-Bul- 
winkle Act. 

I would say this: In this whole area, you start 30 years ago with a 
monopolistic situation because there was only one type of transpor- 
tation on the land surface and none in the air. Now, as we see it, we 
have the possibility of effective competition but which does not exist 
today because the regulatory practices have not kept pace with the 
developments in the industry. 

Mr. Apams. That is quite true. Would you go on to say that in 
order to permit greater play for these competitive forces you would 
not want to encourage price fixing in any form—price fixing or rate 
xing, for that matter / 

Secretary Weeks. I don’t believe in price fixing. 

Mr. Avams. Or rate fixing ? 

Secretary Weeks. Or rate fixing. 

Mr. Struts. In summary, then, you would say that to the extent that 
your recommendations sought more competition, you would also seek 
less exemption from the antitrust laws. That is, you would ask, to 
the extent that you free these people from supervision by the regula- 
tory bodies, you then bring them under the purview of the antitrust 
agencies ? 

Secretary Werks. You are getting into the antitrust field. I would 
like my counsel to answer that question. Mr. Ray. 
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Mr. Ray. I think the philosophy of the Secretary’s committee is 
that, given an opportunity within the regulatory framework, intense 
competition and fair competition will result. I think we believe 
that. I am sure we do, that such competition will take place to a 
significant degree despite the existence of the Reed-Bulwinkle Act. 
It seems to me that the discussion of the Reed-Bulwinkle Act in all 
of its broader applications as related to an industry which is a regu 
lated industry and which always will have certain monopolistic ele- 
ments as long as you have a common carrier industry, goes way beyond 
the questions dealt with in the specific Cabinet C ommittee report. 

Secretary Werks. May I make this general statement in response 
to what I think your questions intended to bring forth. Where you 
have, as I see it, an absolute monopoly, like maybe the telephone busi- 
ness or the gas business or whatnot, you do have an absolute require- 
ment for regulation. 

But here is the transportation business that was once a monopoly, 
but isnot today. I would like to repeat that we are trying to introduce 
competition that can exist but which regulatory practices have not 
permitted. 

Senator Durr. In other words, as I understand it, you want to 
vitalize competition which has been devitalized by regulation. It fits 
a situation which formerly existed ? 

Secretary Werks. That is right. Also the other half of the problem 
is that this helps to strengthen the common carrier section of the 
industry. The further you go toward weakening it, the more you are 
hurting the shipper, the user of transportation. If you went to the 
end of eliminating common carriers, nobody would take traffic except 
where it would be ver y profitable and beneficial to them and the public 
would suffer very greatly. 

Senator Durr. In certain instances, instead of regulation, there 
would certainly be a bidding for business which would have a greatly 
stimulating effect on the industry in certain areas: isn’t that true? 

Secretary Weeks. I think so. 

Mr. Apams. Mr. Secretary, a moment ago you were talking nae 
local electricity companies and local gas companies. Would you sa 
that they are natural monopolies, so to speak ’ g 

An electric company serving the city of Washington, for example? 

Secretary Weeks. Generally speaking, as a practical matter I would 
say they were. 

Mr. Apams. A natural monopoly of that sort is usually regulated re. 
the Government as far as rates and related matters are concerned: 
that right? 

Secretary Werks. Yes; usually by local government. 

Mr. Apams. What is the reason why a natural monopoly is regu- 
lated ? 

Secretary Weeks. You generally franchise use of the public way to 
avoid waste through duphcation:; for example, by authorizing a gas 
company to put its mains through a municipality. It then has monop- 
olistic advantages in its operation against which the public must be 
protected. 

Mr. Apams. In other words, the company could charge excessively 
high rates unless it was regulated by the Government: is ‘that correct? 

Secretary Weeks. I would think so. 
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Mr. Apams. And what is the reason why the Government grants 
such an exclusive franchise? Is it because competition in that type 
of industry would be uneconomic ¢ 

That is, costs would be too high if you had five competing electric 
companies serving the city of Ww ashington ; is that correct? 

Secretary Werks. Yes, sir; that is definitely so. If you put 5 gas 
mains for 5 companies under the same streets, it would cost the public 
a lot of money one way or another. 

Mr. Apams. The very nature of the industry is such that it is eco- 
nomic to have only one company; is that correct / 

Secretary Werks. Yes, sir. 

Mr. Apas. Mr. Secretary, would you say that the trucking indus- 
try has the same economic characteristics as that local gas or electric 
company ¢ 

Secretary Weeks. No. 

Mr. Apams. In what sense would you say that the economic char- 
acteristics of the trucking industry are different from this natural 
monopoly that we have just been discussing ? 

Secretary Weeks. Well, it seems to me self-evident that it is differ- 
ent. The trucking industry is a part of transportation and has com- 
petition with other forms of transportation. There are lots of ways 
for a shipper to ship his merchandise and get his raw materials. I 
see no possible analogy there. 

Mr. Apams. In other words, if we m: Ly use a concrete example, tak- 
ing the route segment between New Y ork and Chie ‘ago, the economics 
of the trucking industry are such that, if you need a . thouasnd trucks 
operating on that line, it would be feasible to have 1 company own 
a thousand trucks or to have 2 companies owning 500 each or maybe 
have 500 companies owning 2 trucks each. 

Would that. be correct? There are no specific advantages to scale, 
in other words ? 

Secretary Weeks. Well, naturally, you are getting into quite an area 
there, if I may say so. Mass production in industry ~ people 
to have things sometimes that they would not have if it were not 
for mass production. Then we have antitrust laws th at prevent 
crowding out competition. You have to draw a line there some place 
that gives the public, the consumer, the benefit of our ability in mass 
production technique and at the same time keeps alive the competition 
that drives the price down continually and gives him a better bargain. 

Mr. Apams. You would agree, then, that there are no technic al or 
technological factors that would make trucking a big business indus- 
try in the same sense as the automobile industry? Perhaps it is feasible 
to have only 3 or 4 or 5 companies in automobiles but you would 
certainly say that from a technological point of view it is ‘feasible to 
have a large number of companies in the trucking field, is that correct ? 

Secretary Werks. I think so; yes 

Mr. Apams. The trucking industry is certainly one where competi- 
tion is perfectly feasible. 

Secretary Weeks. It seems so to me. 


Mr. ApAms. Competition among a large number of independent 
firms. 


Is that correct? 
Secretary Werks. Yes. 
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May I add there, that again I think you want to remember that you 
have to protect that common carrier truck. 

Mr. Apams. Oh, yes. But you would agree that in the trucking in- 
dustry, no great aggregation of capital is required to get into the field 
as compared to automobiles, for example ‘ 

Secretary Werks. You mean the manufacture of automobiles, for 
example? 

Mr. Apams. Yes. 

Secretary Weeks. No; although I take it some of these trucks cost 
money and you need plenty of capital to get into the business. 

Mr. Apams. But nothing compared to the amount of capital required 
in steel and automobiles, is that correct ? 

Secretary Weeks. I shouldn't think so. 

Mr. Apams. Then can we agree that here is an industry that because 
of its economic characteristics is certainly suited to a regime of coni- 
petition / 

Secretary Werks. I think it is. 

Mr. Apams. Why then can we not rely on more competition within 
the trucking segment of the transportation industry rather than on 
more regulation to protect the public interest ? 

Secretary Weeks. Our recommendations call for more competition, 
not only within the trucking industry but within all transportation 
industry. 

Mr. Apams. In other words you would have no objection to more 
competition within the trucking industry, would you / 

Secretary Werks. Not as long as you are protecting the common 
carrier and as long as you are not allowing them to indulge in dis- 
criminatory practice and failing to have their rates compensatory. 

Mr. Apams. Mr. Secretary, would you advocate protecting a local 
grocery store from competition ? 

Secretary Weeks. Certainly not. 

Mr. Apams. You would not deny an enterprising young man the 
right to open a grocery store on the same block that has a store now 
in existence, would you? 

Secretary Weeks. Certainly not. 

Mr. Apams. All right. 

What are the policy considerations, then, that prompt you to say 
that the common carrier in the trucking industry ought to be 
protected / ; 

Why?! 

Secretary Werks. Because the common carrier in any transporta- 
tion field is absolutely essential to the transportation system. You 
have to have published rates. You cannot have unduly discrimina- 
tory rates. You and I have to have the same rate if we employ the 
same service for the same commodity. And you have to have a car- 
rier that has fixed schedules and regular routes. 

How vou could possibly exist without a common carrier in the 
transportation field, I don’t know. 

Mr. Apams. Does a local grocery store have to publish its rates? 
How do buyers find out what the market price of a particular type 
of canned goods is? 

Secretary WrEEKs. You go and look on the can. 

Mr. Apams. Exactly. In other words— 
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Secretary WEeEPFKS. a you can’t look on the can in the contract 
carrier’s rates because he does not publish them. 

Mr. Apams. The American consumer is a lot smarter than a lot of 
bureaucrats think he is, wouldn’t you agree to that ¢ 

Secretary Weeks. What was that last ¢ 

Mr. Apams. Would you say that the American consumer is a great 
deal smarter than many people i in Government and in the universities 
and all over the country give him credit for being / 

Wouldn’t you say that is correct ¢ 

Secretary Weeks. Yes, sir: I certainly would. 

Mr. ADAMS. In other words you can let the consumer, by and large. 
use his reason in determining who is giving him a good deal: is thet 
right, let the consumer judge / 

Secretary WEEKS. In business, ves: in merchandising of a product. 
But in the transportation area, the same thing would not apply. 

Mr. Apams. Let me ask you this, Mr. Secretary. Why not‘ If 
there is a large number of truckers in the industry—and nobody has 
complained that the number of firms in trucking is inadequate—if 
you have a large number of firms in the true ‘king industry, does the 
consumer have ‘ample choice among competing carriers / 

Secretary Weeks. Do you want to answer that / 

Mr. Roruscuitp. To a degree, yes: but to a degree not, Mr. Adams. 
The common carrier transport company must not only charge reason- 
able rates, but he also has a stated service obligation. He must make 
certain stops, certain towns, certain route coverage regardless of 
whether or not there is any freight there to be hauled and he has to 
(lo it generally on known se hedules. 

That is the protection that the small-business man has because he 
knows he can get that service when and as he needs it. If you had 
a totally unregulated transportation industry, the rails or the truckers 
or anybody else would be interested only in serving that part of the 
trade which was most profitable and they would bypass all the little 
fellows. 

Mr. Apams. Mr. Secretary, isn’t it true though that we have to rely 
wherever possible on the competitive market? If truckers want to 
operate only on profit: able route segments—say between Chicago and 
New York—wouldn’t the competitive market take care of things like 
that? The rates would go down, the profitability of running that seg- 
ment would go down. Then, lo and behold, fewer truckers would want 
to travel between New York and Chicago. Isn't that rmght, Mr. 
Secretary ? 

Mr. Roruscuitp. Meanwhile a small town in Indiana might starve 
to death. 

Secretary Weeks. I can’t agree with you. Your questioning seems 
to me to be leading up to complete deregulation, which I don’t think 
is practical or would produce what I think you want to produce, 

Mr. Apams. Mr. Secretary, I don’t want to produce anything right 
now. I just have the privilege granted by this committee to explore 
with the expert on t ‘ansportation the problems of this industry and 
[ just want to establish your thinking for the record. I have no per- 
sonal views in the matter for the present purpose. 

Secretary Werks. Then may I say this, that a common-carrier in- 
dustry is fundamental to the whole picture and if you don’t have 
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trains and trucks, airplanes, and shipping running on fixed schedules 
at fixed and published rates, which provide the shipper, whoever he 
may be, big or little, with a service that he must have, I think you 
would have chaos in the transportation industry. 

Mr. Sruurs. Mr. Secretary, I wonder if I might just ask you here, 
since both you and Mr. Rothschild mentioned the duties of the com- 
mon carrier to serve unproductive points, why there are so many people 
hauling agricultural exempt commodities at low rates even though 
they may have to back right into a farmer’s backyard, pick up one cow 
and take it to a collecting station or a hundred seals of feed while 
no common carrier would be willing to go and pick up that one item 
at the farm. 

It seems to me that in the segment of the trucking industry which 
is most competitive, the least regulated, there is probably the best 
service. 

At least that is the testimony of every farmer who has appeared and 
every farm representative who has appeared before this committee. 

Secretary Weeks. Thas is why we have private and contract car- 
riers. 

Mr. Sruuts. And exempt carriers. These people are actually for- 
hire carriers and they are fortunate enough to have support in Con- 
gress to keep an agricultural exemption. 

Secretary Weeks. There is plenty of business in all those fields. We 
don’t have anything against private carriers or contract carriers or 
exempt carriers although we did recommend that the Congress take a 
look at the list of exemptions which is constantly growing. We have 
no quarrel with private, contract, or exempt carriers. They have 
their place in the field, but we would like to have more precise defini- 
tions of what they can and should do. 

Mr. Struts. One other question. I wonder if you have made any 
study or if Mr. Rothschild’s office has any figures to show how many 
loss points are regularly served by common carriers‘ We have this in 
the airline industry. The figures were given to us by the CAB. The 
ICC said they could not give us such figures for motor transport. | 
wondered if you had any / 

Mr. Rornscuip. They don’t exist, Walter. 

Mr. Stvuuts. They do not exist. How can you force a common car- 
rier to stop in a town on his route, which you say is unprofitable and 
which is the reason you are protecting him from competition? How 
can we guarantee that he will stop in every small town on his route 
and pick up any size shipment ? 

Secretary WrEEKs. One good example is in the air business where the 
CAB directs schedules to certain points, small and large. 

Mr. Srutts. In the airline industry, I agree; but I wondered about 
the motor-carrier industry. 

Secretary Weeks. I think the same thing would apply in effect with 
the ICC. Would you want to answer that ? 

Mr. Marcouin. It would be within the discretion of the Interstate 
Commerce Commission to see whether that was done. 

Mr. Sruuts. Are you aware of any enforcement proceedings whereby 
the ICC has taken away a carrier certification because he has not 
served every shipper along every point in his route ? 

Mr. Marcourn. I am not aware of that but I know it is within the 
powers of the Commission to look into that. 
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Mr. Srutts. Lam sure it is within their power. But this committee 

as had testimony that carriers certified to serve small towns do not 
ac ctively serve them and will not solicit business in those areas. 

Mr. Apams. Mr. Secretary, you would agree that regulation of this 
ndustry should be conducted in the interest of consumers; is that 
right? 

Secretary Weeks. Yes, sir. 

Mr. Apams. In this case the shipper ¢ 

Secretary Weeks. Yes. 

Mr. Apams. And the shipper should have maximum freedom to 
noose ¢ 

Is that right ¢ 

Secretary Weeks. I think so. 

Mr. Apams. Freedom of choice is the watchword here ¢ 

Have many complaints, proportionately speaking, come to your 
ittention concerning the operation of the exempt carriers for agri- 
ulture?) Have many farmers as individuals or as groups complained 
ibout the performance of the exempt segment of the motor-carrier 
ndustry Q 

Secretary Weeks. I can only say as to that, and I will confine my 
observation to the recommendation the Committee made which was to 
the effect that there have been tremendous enlargements in the scope 
of agricultural exemptions and we recommended that C ongress look 
at that in the light of present conditions and see where they wanted 
the exemptions to start and where to stop. 

The court decisions have considerably extended what we think may 
have been the original intent of Congress. 

Now, as to who is complaining about it, I can’t tell you offhand. 
| know there have been complaints. 

Mr. Apams. Specifically, you don’t recollect any farm organization, 
for example, complaining to the President’s Cabinet Committee about 
the operation of the exemption ? 

Secretary Werks. I can’t recollect whether that was so or not. The 
task committee that studied these things. Where their complaints 
came from I don’t know, but they received complaints. 

Mr. Apams. Mr. Secretary, has it been called to your attention that 
we had appear before this committee representatives from every single 
farm organization—well, the major farm organizations in the ¢ ountr y; 
the Farm Bureau, the Grange, the National Farmers Union and the 
National Council of Farm Cooperatives expressing great satisfaction 
with the operation of this segment of the industry, that is the exempt 
-egment of the trucking industry. 

Has that been called to your attention ? 

Secretary Weeks. I think not, but I would expect them to express 
that satisfaction. Iam sure the industry, the transportation industry, 
has been serving them well in this exempt field and what they have 
been doing for the farmer would be satisfactory. But you also find 
the hauling of certain things like cocoa beans falling within the field 
of agricultural exemption. “Such products do not concern any farmer 
in the country. 

Mr. Apams. Cocoa beans are a foreign product. We will leave them 
out of consideration. For any domestic product you feel the farmer, 
as a rational consumer, knows what is in his best interest ? 

Secretary Werks. Certainly. 
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Mr. Apams. And he is satisfied with the agricultural exemption, 
is that correct ? 

Secretary Weeks, If he came here and said so, he must be. 

Mr. Apams. And you would accept that as a rational judgment 
about the performance of an industry ? 

Secretary Werks. I am sure there is no problem to this except as 
to where Congress wants the exemptions to start and to stop. That 
is all there is to this problem. 

Mr. Apams. I just have two more brief questions. 

If this exempt segment of the trucking industry is operating to the 
great satisfaction of shippers—in this case, Renite~de you suppose 
that we might experiment with an extension of the exemption to 
shippers who are producers of manufactured products? 

Secretary Weeks. I don’t think I should guess today. Any prop- 
erly authorized contract carrier can pick up a load from a manufac- 
turer. 

Mr. Srvuurs. If he has the route structure, I think: is that right ? 

Secretary Werks. If he has the route structure. ; 

Mr. Sruurs. Yes. 

Secretary Weeks. Yes. But again I say any encroachments on the 
common-carrier field I think are bad. 

Mr. Apams. Generally, then, you would agree that competition 
means rivalry among individuals over such questions as rates, for 
example, and service / 

Secretary Werks. Yes. 

Mr. Apams. And a competitive industry is also one which provides 
competitive opportunity; is that right? 

Secretary Werks. Yes. 

Mr. Apams. That is people are free to get into the industry ? 

Secretary Wrexs. Well, if you are going to have any regulation 
whatever, you should have a certain certificate from the regulatory 
body. Any attempt I think to liken the competition in this field with 
competition within a given manufacturing industry, any attempt to 
create an analogy there, I think, is not on sound ground, because you 
must have regulation in the transportation field and you must have a 
certification to go into the business and so on and I think all you have 
to do is give it as much competition as you can. 

Mr. Apams. In other words, there ought to be licensing by this 
Government agency to determine if the applicant is fit, willing, and 
able to provide a particular service, that would be part of the regula- 
tion wouldn’t it? Is that right? 

Secretary Werks. Yes. 

Mr. Apams. And then also you would agree that we ought to get as 
many people in as possible. That is, an application ought to be 
approved in that respect unless there is a showing that it is against 
the public interest. Would you say that is right as a matter of policy? 

Secretary Weeks. That is right. 

Mr. Apams. Thank you, that is all, Mr. Secretary. 

Senator Durr. This record will be kept open for 2 weeks to allow 
anyone who desires to make a further written statement for the record 
and that will include your opportunity to make a rejoinder to this 
statement made this morning. 

Secretary Werks. Thank you, Mr. Chairman. 

(Whereupon at 3:10 p. m. the hearing was closed.) 
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APPENDIX 1 


RePy OF THE INTERSTATE COMMERCE COMMISSION TO QUESTIONNAIRE OF THE 
SELECT COMMITTEE ON SMALL BUSINESS OF THE UNITED STATES SENATE Con- 
CERNING THE ADMINISTRATION OF THE MOTOR CARRIER ACT, NOVEMBER 28, 1955 


i. What are the major provisions of the Motor Carrier Act of 1935? 


The original Motor Carrier Act, 1935, also known as part II of the Interstate 
Commerce Act, became law on August 9, 1935. It has many times been amended 
and appears as title 49, United States Code, sections 301-328, except certain parts 
which have been incorporated into part I of the act, title 49, United States Code, 
sections 1-26. 

The following may be said to be the major provisions of the Motor Carrier 
Act, 1935, as amended : 

(a) The National Transportation Policy, title 49, United States Code, preced- 
ing section 1. 

(b) Classes of carriers and brokers.—The classes of Motor Carriers which are 
subject to the Interstate Commerce Act are defined in section 208 (a) (14), (15), 
and (17). Brokers are defined in section 203 (a) (18). They may be briefly 
described as follows: 

1. Common earriers which transport passengers or property in interstate or 
foreign commerce for the general public, for compensation. 

2. Contract carriers which transport passengers or property in interstate or 
foreign commerce, for compensation, but, unlike the common carrier, limit their 
service to certain customers, under special and individual contracts or agree- 
ments. 

3. Private carriers of property which do not transport for hire, but transport 
only property of which the carrier is the owner, lessee, or bailee, generally in the 
furtherance of a commercial enterprise. There is no corresponding private car- 
rier of passengers subject to the act. 

4. Brokers of interstate and foreign transportation are persons who are not 
carriers, but who as intermediaries arrange, provide, procure transportation 
subject to the act. 

(c) Exemptions.—Sections 202 (c) and 208 (b) list 12 or more classes of 
common and contract carriers or motor carriers for hire operations which are 
specifically exempted from all requirements of the act except those relating to 
safety of operation, standards of equipment, and qualifications and maximum 
hours of service of employees whose activities affect safety of operations. Many 
of the operations within these exemptions are of great importance in the trans- 
portation industry, for example, section 203 (b) (6) exempts, to the extent indi- 
cated, motor vehicles used in carrying ordinary livestock, fish (including shell- 
fish) and agricultural commodities (not including manufactured products 
thereof), if such motor vehicles are not at the same time used in transporting 
for compensation property not within the exemption, or passengers. Section 
~02 (c) exempts, as indicated, collection, delivery, and transfer service within 
terminal areas, performed for motor carriers, or by or for railroads, water car- 
riers, and freight forwarders subject to the act. Section 203 (b) (8) exempts, 
'o the extent indicated, local motor vehicle transportation in interstate or foreign 
commerce, for compensatiton within cities and towns, between contiguous cities 
and towns, and within their commercial zones. 

(d) Private carriers of property.——Private carriers of property by motor 
vehicle, as in the case of the exempt operation mentioned above, are subject 
only to those provisions of the act which relate to safety of operations, stand- 
ards of equipment, and qualifications and maximum hours of service of 
employees whose activities affect safety of operations. 
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(e) Licensing.—Sections 206, 207, and 208 provide for the issuance 0 
certificates authorizing motor common carrier operations in interstate and 
foreign commerce upon a finding of public convenience and necessity and thai 
the applicant is fit, willing, and able to conduct the proposed operation and 
comply with the requirements prescribed under the act. Operations as a common 
carrier without a certificate (other than the “exempt” operations mentioned 
above) are prohibited except that by the second proviso of section 206 (a) 
motor common carrier engaged in intrastate operation within a single State unde: 
a certificate of public convenience and necessity issued by that State may partic 
pate in interstate and foreign operations without obtaining a certificate fron 
this Commission. 

Section 208 provides for the issuance of permits authorizing operations i) 
interstate and foreign commerce as a contract carrier, upon a finding that th: 
applicant is fit, willing, and able properly to perform the services of a contract 
carrier and comply with the requirements prescribed by and under authority of 
the act, and that proposed operations will be consistent with the public interes: 
and the national transportation policy. Motor contract carrier operation in 
interstate and foreign commerce without a permit is prohibited, except that m 
authorization is required for contract carrier operations within the exemptions 
in sections 202 (c) and 203 (b), mentioned above. 

Section 211 provides for the licensing of brokers of interstate and foreign 
transportation upon a finding that the applicant is fit, willing, and able to 
conduct the operations of a broker and that the operations will be consistent 
with the public interest and the national transportation policy. 

Section 212 (a) provides for the suspension of revocation of certificates, 
permits, and licenses after hearing, for willful violation of the act or a require- 
ment established thereunder, but no such authorization may be revoked (except 
upon request of the holder) unless the holder has failed to comply with au 
order issued after opportunity for hearing commanding obedience to the 
requirement. 

(f) Issuance of securities—Section 214 provides for the regulation of the 
issuance of securities by common and contract motor carriers (not including 
those within the mentioned exemptions), where the value of the securities of 
such carrier exceed $1 million. 

(9) Security for the protection of the public—Section 215 requires all common 
and contract motor carriers (other than those within the exemptions in section 
202 (c), 203 (a) (14) and 203 (b)) to provide insurance or other security 
covering the carriers liability for personal injuries, deaths and property damage 
caused by the negligent operation of its vehicles upon the highways. Such 
common carriers also are required to provide cargo insurance or other security 
for the protection of shippers and consignee suffering loss of or damage to 
property being transported. 

(h) Rates, fares, and practices—Section 216 requires motor common car 
riers (other than those exempt by section 202 (c), 2083 (a) (14) and 203 (b)) 
to provide safe and adequate service, equipment, and facilities, and to establish 
and observe just and reasonable rates, fares, charges, and practices. Such 
carriers also are prohibited from making, giving, or causing any unjust discrim- 
ination or any undue preference or prejudice between persons, places, districts. 
territories, or descriptions of traffic. Motor carriers of passengers are required to 
establish reasonable through routes and joint rates with other such carriers. 
Motor carriers of property are permitted to establish through routes and joint 
rates with other such carriers, but they may not be required to do so. Motor 
carriers of passenges and motor carriers of property may establish through 
routes and joint rates with regulated common carriers, other than motor car- 
riers, including railroads, but they may not be required to do so. 

Section 216 confers upon the Commission authority, after hearing, to deter- 
mine, upon complaint or in a proceeding instituted upon its own initiative. 
whether any rate, rule, regulation, or practice of such common carriers is in vio- 
lation of any of the above requirements, and to prescribe the maximum, minimum, 
or the specific rate charge, rule, regulation or practice thereafter to be made 
effective. The Commission is authorized to suspend for a period not exceed- 
ing 7 months, any proposed change in any rate, charge, rule, regulation or 
practice, pending the determination of its lawfulness. 

Section 216 (h) and (i) prescribe a rule of ratemaking for such motor com- 
mon carriers, including a provision that the carrires certificate shall not be re- 
- garded as having value for purposes of ratemaking. 
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(j) Tariffs of common carriers.—Section 217 requires motor common carriers, 
other than those within the exemptions in section 202 (c), 208 (a) (14), and 
203 (b), to publish, keep open for public inspection, and file with the Commis- 
sion tariffs showing all their rates, fares, and charges, and all rules, regula- 
tions, or practices affecting the value thereof. Changes in such tariffs may be 
made only upon the publication and filing of such changes 30 days in advance of 
their effective date, unless establishment on a shorter notice is specifically 
authorized by the Commission. 

(k) Contract carrier rates and schedules——Section 218 requires motor con 
tract carriers, other than those within the exemptions in section 202 (¢), 
»O3 (a) (14), and 208 (b), to publish, file with the Commission, and observe 
just and reasonable minimum rates covering services rendered by them. The 
minimum rates stated in the schedules must be those actually maintained and 
charged and not a fictitious minimum. Changes in such schedules may be made 

nly by new schedules filed and posted 30 days in advance of their effective 
date, except where establishment on shorter notice is authorized by the Com- 
mission. The Commission after hearing, instituted by complaint or upon the Com- 
mission’s own initiative, may determine whether any rate or charge is below a 
rensonable minimum level and prescribe the minimum rates, charges, or prac- 
tices thereafter to be established and observed. The Commission may sus- 
pend for not more than 7 months any proposed reduction in any minimum rates, 
charges, regulations, or practices pending a determination of their lawfulness. 

(l) Receipts, bills of lading, liability —Section 219 states the liability of motor 
common earriers for loss of or damage to property accepted by such carriers 
for transportation, including a provision that where a shipment is handled in 
joint line service by two or more carriers the shipper or consignee may recover 
from either the originating line or the delivering line for any ioss of or damage 
to the shipment, regardless as to whether the loss or damage was caused by 
that line or any connecting line participating in the through movement. Motor 
common earriers are required to issue bills of lading for shipment received. 

(m) Accounts, reports, and records.—Section 220 authorizes the Commission 
to require the filing of annual and other reports by motor carriers and to pre- 
scribe systems of accounts to be used by such carriers. Pursuance to such au- 
thority, the Commission has required rather comprehensive reports and accounts 
of class I motor carriers, which are those having gross annual operating revenues 
of $200,000 or more. At the close of the year 1954 there were 2,624 class I motor 
carriers of property. We have prescribed no system of accounts for class II 
carriers (those having gross annual operating revenues of $50,000 and over, 
but under $200,000) or for class III carriers (those having gross annual oper- 
ating revenue of less than $50,000). There is at present 5,580 class II carriers, 
and 9,980 class III carriers. Class II and III carriers are required to file brief 
annual reports containing a minimum of data. 

Under authority of this section we have required common and contract car- 
riers to file reports of the more serious accidents and certain reports relating 
to excess hours of service of drivers. All motor carriers, including private’ car- 
riers, With some exceptions, are required to keep certain records relating to safety 
matters. 

(n) Penalties, enforcement.—Section 222 provides various penalties forfeitures 
for violations of the provisions of the act and the requirements established there- 
under. It also provides for civil actions by the Commission to compel observ- 
ence of the act and requirements established thereunder. 

Section 223 provides limitations upon the extension of credit for freight charges 
by motor common carriers subject to the rate observance provisions of the 
act. 

Section 5 (1) of the Interstate Commerce Act, applicable both to railroads and 
(0) motor common carriers, prohibits the pooling or division of traffic, revenue, 
Services or gross or net earnings between such carriers without the approval of 
the Commission. 

Section 5 (2)—(12) inclusive applicable to railroads and to motor common and 
contract carriers, prohibits the merger, consolidation, or common control of two 
or more such carriers without a determination by the Commission that such 
action will be consistent with the public interest. Unifications of motor car- 
riers, where 20 or less vehicles are involved, do not require approval unless a 
trast of ee or permit from one holder to another is necessary, in 
oon case, the transfer is subject to the regulations prescribed under section 
-l2 (b) as any other transfer not involving the unification of two or more car- 
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riers. Such transfers are usually handled without hearings, upon a showing of 
fitness by the transferee. 

(0) Safety, hours of service, and standards of equipment.—Section 204 (a) 
(1), (2) and (3) authorizes the Commission to prescribe for common, contract 
and private motor carriers operating in interstate or foreign commerce, require- 
ments with respect to safety of operations, qualifications and maximum hours 
of service of employers whose activities affect safety of operations, and stand- 
ards of equipment. 

The Explesives Act (18 U. S. C. 831-835), requires the Commission to pre- 
scribe regulations for the packing, marking and safe handling of explosives 
and other dangerous commodities in interstate and foreign commerce by com- 
mon carriers, including motor common carriers. Regulation with respect to 
the transportation of such commoidties by contract carriers by motor vehicle 
and private carriers by motor vehicle and prescribed under section 204 (a) of 
the Interstate Commerce Act. 


2. What, in the Commission's view, are the most important elements of the 


act’s legislative history? 


It is assumed that this question refers not only to the legislative history of 
the original Motor Carrier Act, 1935, but also to refinements of the statute as 
experience was gained. The coverage of these subjects here is necessarily brief. 

To 1935: The intercity motor-carrier industry grew rapidly from its small 
beginnings in the period of World WarI. Highways and vehicles were improved, 
the industry rendered a faster, and more convenient, and complete service than 
the railroads offered, railroad rate structures invited competition, and especially 
after 1929, widespread unemployment led many men into small-scale trucking 
operations with limited capital or to seek jobs under harsh working conditions. 
The industry was becoming increasingly chaotic. Railroads and water carriers 
felt the effects of its competition very severely. Extensive cuts in railroad rates 
ensued. The railroads sought regulation of this competition or relaxation of 
the regulation to which they were subject. State efforts to regulate motor 
earriers were handicapped by lack of power to control entry into interstate 
service, Buck v. Kuykendall, (266 U. S. 307, 1925), and Bush v. Maloy (267 
U. 8S. 317, 1925)). The Commission’s jurisdiction over motor transportation 
was limited to terminal services rendered in conjunction with rail service and to 
regulation with respect to safety of the transportation of explosives by common 
carriers. Bills were introduced in Congress to provide regulation, but none 
were passed. 

The Commission made two nationwide investigations for the purpose of fact- 
finding and possible legislative recommendations. Motor Bus and Motor Truck 
Operation (140 I. C. C. 685 (1928) ), and Coordination of Motor Transportation 
(182 I. C. C. 268 (1932)). The recommendations which resulted from each in- 
vestigation need not be detailed here beyond the statement that need was found 
for comprehensive regulation of motor transportation of persons and for a 
limited amount of regulation of motor transportation of property. 

The Office of Federal Coordinator of Transportation, set up in 1933 and headed 
by the late Commissioner Joseph B. Eastman, issued a legislative report on this 
subject and others. This report, Regulation of Transportation Agencies (S. 
Doc. No. 152, 73d Cong., 2d sess), was transmitted by the Commission on March 
10, 1934. The Commission referred to the motor and certain other legislation 
as “imperatively necessary under present conditions.” 

The Coordinator’s bill was based largely on the Rayburn bill (H. R. 6836, 
73d Cong., 2d sess.) but the two bills differed in several important respects. 
Amendments to the Rayburn bill submitted by the Commission, State commis- 
sions, and others who participated in the hearings on that bill were considered 
in drawing the Coordinator's bill. (Regulation of Transportation Agencies, 
p. 45.) The Rayburn bill “was drawn by the committee on legislation of the 
National Association of Railroad and Utilities Commissioners, and derives in 
turn from a bill largely worked out by that association in cooperation with a 
committee of the Association of Railroad Executives, representing also the 
electric lines, and a committee appointed by the American Highway Freight 
Association, a trucking organization which has since been merged into American 
Highway Trucking Associations, Inc. The latter organization appeared in 
opposition to the Rayburn bill, principally on the ground that the NRA Truck- 
ing Code, which became effective on February 26, 1934, will serve immediate 
purposes and furnish information and experience from which the need and form 
of permanent Federal legislation can best be determined.” (Same, p. 25 
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The Coordinator's survey of conditions, which included solicitation of the 
ews of Carriers, shippers, and others, showed, despite the expression of views 
to the contrary, the need for Federal regulation in the interest of the motor 
irrier industry, of other forms of transportation, and of shippers and the public 
generally. (Same, pp. 13-27.) The public interest in regulation is discussed at 
pages 22-23 

Changes in the Coordinator’s bill, some of which were worked out in coopera- 
tion with the Coordinator and with the advice of the Commission, are stated 
with full documentation in Warren H. Wagner, A Legislative History of the 
\lotor Carrier Act, 1935. The important changes included, among others, a more 
mplete declaration of policy and broadening of the exemption provisions. 

There have been many amendments to the Motor Carrier Act, 1935. Some 
of these have been clarifying, some have related to procedure and some made 
substantive changes. The addition of section 202 (c) relieved from all except 
the safety requirements, carriers performing collection, delivery and transfer 
services; Changes in the definition of foreign commerce and in sections 206 and 
“09 made subject to the act transportation within the United States of trafli 
moving to and from Territories of the United States; the exemption from the 
securities provisions of section 214 was expanded to include carriers having total 
outstanding securities not exceeding $1 million instead of the former $500,000; 
i recent amendment to section 215 requires Canadian and Mexican carriers oper 
ating through the United States to provide insurance for the protection of the 
public, 


How does the Commission interpret “public convenience and necessity” as used 

in the act? 

In Pan American Bus Lines Operation (1 M. C. C. 190, 202-203), the Commis- 
sion for the first time discussed the meaning of “public convenience and neces- 
sity’ as used in section 207 (a). There Division 5 said: 

“Section 207 (a) of the Motor Carrier Act is similar in general to section 1 (18) 
of the Interstate Commerce Act, above quoted, and both employ the expression 
‘public convenience and necessity.’ The words ‘convenience’ and ‘necessity’ are 
used conjunctively, and we have found that they are not s\nonymous but must 
be given a separate and distinct meaning. Atlanta & St. A. B. Ry. Co. Application 
(71 I. C. C. 784). Yet it is clear that the word ‘necessity’ must be somewhat 
liberally construed, for there are comparatively few things in life which can be 
regarded as an absolute ‘necessity’ and it was surely not the intent of Congress to 
use the word in so strict and narrow a sense.” 

In San Antonio & A. P. Ry. Co. Construction (111 I. C. C. 483), at page 493, we 
said: 

“It is undesirable if not impossible to lay down any general rule by which it 
can be determined whether or not certificates of public convenience and neces- 
sity should be issued for the construction of proposed new lines of railroad. 
Livery case must be decided in the light of its own special circumstances.” 

Verhaps the best interpretation of the purpose underlying the “public cor 
venience and necessity” provisions was by the Supreme Court in Teras & N. O. R. 
Co. v. Northside Belt Ry. Co. (276 U. 8S. 475, 479), as follows: 

“The purpose of paragraphs 18 to 22 is to prevent interstate carriers from 
weakening themselves by constructing or operating superfluous lines, and to 
protect them from being weakened by another carrier’s operating in interstate 
commerce a competing line not required in the public interest.” 

The question, in substance, is whether the new operation or service will serve 
a useful purpose, responsive to a public demand or need; whether this purpose 
can be and will be served as well by existing lines or carriers; and whether it 
can be served by applicant with the new operation or service proposed without 
endangering or impairing the operations of existing carriers contrary to the 
public interest. 

While the meaning of the phrase ‘public convenience and necessity” is a 
question of law, but whether in a particular situation an operation is required 
by public convenience and necessity, is a question of fact involving the weighing 
and making of conflicting economic, operational, and other data by persons who 
are informed in this field. There can be no mechanical formula by which the 
many various facts that are presented may be resolved into a decision. Each 
case requires the application of informed judgment on an individual basis. 
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4. What weight does the Commission assign to competition as a component of the 
“public interest”? 


The phrase “consistent with the public interest” is prescribed in section 209 
(b) as a part of the standards governing the issuance of permits to motor con- 
tract carriers. It is assumed that “public interest’ as used in the question 
relates to this use. 

In determining whether a grant of authority to a contract carrier will be 
“consistent with the public interest”, the weight given to competition is some- 
what different from the common carrier cases mentioned in the answer to ques- 
tion 3. The Commission has interpreted the quoted phrase as meaning not con- 
tradictory or hostile to the public interest. Scott Bros. (2 M. C. C. 155). 

‘Yontract carriers are not required by the act to serve the public generally, 
and they serve only selected shippers with whom they may wish to contract. 
Their service is a specialized one rendered under individual contracts and 
agreements. They must publish and observe reasonable minimum rates, but 
there is no maximum “reasonableness” ceiling on their rates. Where the 
special services of a contract carrier are needed by a shipper, the application 
has been granted despite the existence of common carriers with authority to 
transport the commodities, but who do not render the special services. Motor 
Convoy (2 M. C. C. 197, 202). However, something substantial in the way of 
special services not accorded by existing common carriers must be shown. 
Kilmer (53 M. C. C. 561). Where a new contract carrier is seeking authority 
to transport where there are existing contract carriers, the application has 
been denied in the absence of any showing of inadequacy in the service of the 
existing carriers, or any special qualification on the part of the new applicant 
which was needed by shippers. Dresher & Co. (12 M. C. C. 63). 

It may be mentioned that the existence of contract carrier service has not 
been considered as a sufficient reason to warrant denial of a common carrier 
application. Rayfield (21 M. C. C. 214). In Quality Miik Service, Inc. (64 
M. C. C. 5), it said: 

“On reconsideration, we do not deem it advisable to deny motor common car- 
rier service to points in the remaining counties in Wisconsin which applicant 
cannot presently serve for the reason that the contract-carrier service now 
being rendered to the shipper’s competitor may not be available to the support- 
ing shipper. A contract carrier is not compelled to serve all shippers desiring 
to use its facility, and a shipper is entitled to dependable motor-carrier service 
which is not subject to the contingency of negotiating a satisfactory agreement 
for contract carriage or the burden of assuming the obligations of such a 
relationship.” 


5. What is the Commission’s view of the “national transportation policy” which 
the Commission is under statutory obligation to promote? 


The Commission accepts the national transportation policy as a source of 
guidance in its work, has made no recommendations looking to a change in 


wording of the policy, and finds no occasion at this time to offer such recom- 
mendations. 


6. What are the economic characteristics of the trucking industry? In what 


respects are they similar to, and different from those of the railroad 
industry? 


Among important economic characteristics of the trucking industry are the 
following: 

Number and size of firms.—The large number of motor carriers is an out- 
standing feature of the industry. In contrast to the 129 class I line-haul rail- 
ways in 1954 (revenues of over $1 million annually), there were 20 times that 
number, or 2,600 class I motor carriers of property (revenues of over $20),000 
annually), or far more than double the total number of railways of all classes. 
Class I railroads accounted in 1954 for 96 percent of the industry revenues; 
class I motor carriers accounted for 80 percent of the revenues of class I, II, 
and III carriers. There were about 18,000 of the latter carriers. In addition. 
there are thousands of for-hire interstate motor carriers which are exempt from 
economic regulation by the Commission. The largest railroad has over 9 per- 
cent of the more than $11 billion revenue of railroads in 1953, while the largest 
motor carrier had less than 1 percent of the class I-III revenue of about $5 
billion in the same year. As indicated in answer to question 22, motor carriers 
are largely small operators, though some carriers have more revenue than do 
many of the smaller class I railroads. 
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Specialization —While many motor carriers, particularly among those subject 
to the Commission’s general jurisdiction, are common carriers of general com- 
modities, a large number, such as the household goods and petroieum carriers, 
have found it profitable to specialize. This specialization is in marked contrast 
to the more general nature of most railway business. : 

Traffic handled.—(a) The traffic of motor carriers is largely less than truck- 
load, With large numbers of minimum -charge shipments, as opposed to the frac- 
tion of a percent of the rail total tons, which are less than carload; (b) revenues 
per ton-mile average about four times as much for class | motor carriers as for 
class 1 railways, which fact indicates a much higher rated type of traffic than is 
carried on the average by railroads; (c) traffic is more specialized (as indicated 
above) ; and (d@) motor-carrier interchange of shipments, while practiced and 
of importance, is not as common as with rail and generally involves fewer 
interchanges.” 

Flexibility and diversity —A marked degree of flexibility in operations is a 
feature of motor carrier transportation. Service can be adjusted to individual 
shippers’ needs, delivery can be made to consignee’s door or job site, ete. On 
the other hand, railroad facilities are fixed in nature, and service ordinarily 
cannot so easily be fitted in with the needs of particular shippers. 

Operating ratio— AS may be seen from the data supplied in response to ques- 
tion 23, the operating ratios of motor carriers are characteristically over 90 
percent, and ot all class I common carriers of general freight in 1952, 95.5 per- 
cent. Such a ratio meant that only about 4.5 cents of each dollar of operating 
revenue Was available for profit, income taxes, and fixed charges. With the 
heavy incidence of fixed charges, such high operating ratios would be disastrous 
for railroads. 

Selected factors.—Certain economic characteristics of motor carriers, and 
their differences from railroads, are indicated in the accompanying tables. 
Differences in accounting make these comparisons approximate ouly. These 
tables cover class I line-haul railways, and the class I motor carriers (common 
or contract) reporting to the Commission. Attention may be directed particu- 
larly to: 

(a) Maintenance of way and structures is not found in motor-carrier accounts. 
Motor carriers, however, pay motor vehicle license, fuel and, in some instances, 
mileage taxes for the use of the highways. Omission of this item (16.6 per- 
cent of rail expenses) means necessarily a considerable difference in distribu- 
tion of motor and rail expenses. 

(b) Maintenance of equipment is a larger percentage of expense for rail than 
for motor cariers. The generally shorter life of motor vehicles is a factor 
here. 

(c) Traffic expense is very similar in percentage for both industries. 

(¢) Transportation expense is a somewhat higher proportion of expense for 
motor carriers than for rails. 

(ce) Miscellaneous operations, an item covered elsewhere in motor-carrier 
accounting, is a minor element in total railroad expense, although large in abso- 
lute amount. 

(f) General expenses are twice the percentage of total expense with motor 
carriers than they are with railways. 

(9) Taxes, because of the fact that so many motor carriers are sole pro- 
prietorships or partnerships, are not comparable. The income taxes of such 
owners involve personal factors apart from the motor-carrier operations, and, 
as they are not reported to the Commission, the tax factor is thus understated 
for motor carriers. There also are differences between social-security and rail- 
road retirement tax rates, and in other factors. 

(h) Terminal, insurance and safety, and depreciation and amortization, 
Which in total account for over a fifth of the motor-carrier expenses, are 
included in other groups of railway expenses. Terminal expenses represent a 
considerable part of the total expense of railroads.*? Also, most railways oper- 
ate as self-insurers. For motor carriers, there must be insurance or surety 
bonds on file or the carrier must have qualified under the Commission’s require- 
ments as a self-insurer. Thus far, the number who have so qualified is quite 


*In a survey of 1948 data, 60 motor carriers (each with over $1 million in revenue) 
had interchange traffic of 2,618,533 tons against 6,636,768 tons of local traffic while the 
respective class I rail figures were 2,216,867,000 and 631,031,000 tons (Selected Special 
Freight Statistics Statement No. 524, table 17). 

* Bureau of Accounts. Cost Finding and Valuation, Cost Finding Section, Rail Carload 
Cost Seales by Territories as of January 1, 1954, statement No. 2-54, tables 2 and 3. 
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small. Depreciation and amortization are influenced by the relatively short 
life of many motor-carrier facilities and the relatively longer lives of some rail 
properties.* 

(4) Because of differing types of operation, the ratios of operating revenues 
to investment likewise differ. Thus, the operating revenue per dollar of gross 
investment in 1953 was almost 8 times greater for class I intereity motor car- 
riers than for class I line-haul railroads, and almost 12 times per dollar of net 
investment.‘ These contrasts point up the economic differences in capital turn- 
over and in type and quantity of investment between the two industries. 

(j) Average annual compensation per employee does not differ greatly. Dif- 
ferences in the distribution of skilled, semiskilled, and unskilled occupations in 
the two industries must be considered in this connection. The percentage of 
total revenues represented by employee compensation was higher in 1953 for 
the railways by an economically significant amount.® 


Comparative income statement, class T line-haul railways and class I intercity 
motor carriers of property, 1953 


Class Trailways | !a8s I intercity motor 
carriers of property 


Item 


Amount Percent Amount Percent 








Number of carriers_- Kecad 127 2. 027 
Operating revenue _- gheiiakend eee eed $10, 664, 168, 841 $3, 493. 326, A78 


Expenses: 


Maintenance of way and structures 1, 583, 777. 188 16.6 : 
Maintenance of equipment 1, 982, 299, 607 20.7 381, 673, 191 11.2 
Traffic peach ti 230, 995, 882 2.4 93, 421, 264 2.7 


= 
o 
_ 


Transportation_- cule ae ied 3, 871, 833, 610 .§ , 739, 017, 909 50.9 
Mis’ellaneous operations ---__- aa ae 121, 173, 898 1.3 ; . 
General = nae 345, 148, 531 3.6 247, 349, 191 ie 
Taxes ! 1, 185, 001, 052 12.4 228, 302, 866 6.7 
Transportation for investment : — . ; ‘a : 
Terminal (2 : 415, 215, 747 12.1 
Insurance and safety ; @ 181, 157, 440 5.3 
Depreciation and amortization --__-_-_---- ee (2) 133, 042, 435 3. § 
Spererame SONtS— MSL... ... .. 20. -<246--.~--n-s- 234, 539, 645 2.5 i 
Total expenses - -_- ' Se acinchtaae miei 9, 554, 769, 413 100.0 | 3,419, 180, 043 100.0 
Net operating income , abso 1, 109, 399, 448 74, 146, 635 
Other income eee ; 309, 348, 660 &, 578, 541 
Total inoome............<-«. paki pintirebicha 1, 418, 748, 108 82, 725, 176 
Deductions from income: 
Miscellaneous deductions ; ; 62, 602, 469 6, 649, 677 
Rent for leased roads and equipment-.- 75, 528, 868 561, 545 
Interest charges 5 325, 820, 376 , 15, 182, 420 
Amortization of discount oa funded debt 3, 439, 256 138, 078 
Contingent charges (interest 27. 110, 743 
Income applied to sinking and other reserve funds 21, 019, 247 
Total deductions from income : 515, 520, 959 22, 531, 720 
Net income (after income taxes) -- ------ pate eee 903, 227, 149 3 60, 193, 456 


! All taxes, including Federal income and excess profits taxes. 

2 Included in other groups of railway expenses. 

3 Net i icome is overstated to the extent that income taxes are reported by corporations only. Income 
taxes of sole proprietorships and partnerships involve factors that do not arise from motor-carrier operations, 
and, therefore, are not reported to the Commission. 





Sources: Statistics of Railways in the United States, table 113; and Statistics of Class I Motor Carriers, 
table 1. 





2 Similar data will be found for the years 1941, 1948, and 1949 in Selected Special 
Freight Statistics, statement No. 524 of the Commission’s Bureau of Transport Economics 
and Statistics, table 49A. 

See second table. For similar data for earlier years, see Selected Special Freight 
Statistics, table 50. 

5 Similar data for earlier years are given in Selected Special Freight Statistics, table 51. 
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Operating revenues per dollar of investment in carrier-operating property, and 
employee compensation, class I line-haul railways and class I intercity moter 
carriers of property, 1953 


Class I motor 





Class I railways carriers 
property 

Nicanes tah OG ee Bb Ob wiclect dc Lt ke dbindestecectnassceueed oo 126 2, 027 
Kevenue-investment relationships: j 

Ce ace Sov hence ae tarce new ne inme .--------| $10, 664, 168, 861 $3, 493, 326, 678 

Investment in carrier operating property (gross) - 29, 213, 226, 705 $1, 190, 650, 346 

Revenue per dollar of gross investment. chi 0. 37 2. 93 

Depreciation and amortization reserve______- d $6, 695, 782, 999 $568, 047, 611 

Investment in carrier operating property (net)... ---- 22, 519, 443, 706 $622, 602, 835 

Revenue per dollar of net investment. _. ---- 2 > 0. 47 5. 61 
Employee relationships: 

\verage number of employees-.- -...-. — : 1 1, 205, 966 46, 678 

Potal compensation of employees. _--- $5, 324, 951, 119 $1, 417, 770, 439 

Average compensation per employee : $4, 416 $4, 623 

Percent total compensation of total revenues- -_...-- 49.9 40. 6 

Compensation charged to operations. __ $5, 016, 555, 043 (*) 

Percent compensation charged to operations of total revenues. 17.0 


is figure is the average of 12 midmonth counts. 

[does not cover drivers of equipment engaged by these carriers to perform ‘‘purchased transportation 
for motor carriers, 

ot available. 


\ 


ces: Rail, Statistics of Railways in the United States, 1953, tables 156 and 62, 63, 80, and 100 
Statistics of Class 1 Motor Carriers, 1953, table 1. 


lo what extent does the Cominission regard trucking as a typical public 

utility? Why? 

According to common usage, a typical public utility would be a water, power, 
or gus company, Since time immemorial carriers who transported for the gen- 
eral public were called Common carriers and given a special status in the law. 
Phis special status involved extraordinary rights and extraordinary duties. This 
special status obtained regardless of the means by which the carriage was per- 
formed, whether by water, wagon, railroad, motor vehicle, express company, 
freight forwarder, or aircraft. Coggs v. Bernard ( (17038) 2 Lord Raymond 909) ; 
Commercial Corp. vV. N.Y. Barge Corp. (314 U. 8. 104) ; Thomas vy. National Deliv- 
ery Association (24 F. Supp. 171). The meaning of the term “public utility” 
was discussed in Davies Warehouse Co. v. Bowles (321 U.S. 144). There appears 
to be no doubt but that a motor common carrier either is a public utility, or was 
regulated as such probably before usage developed the term “public utility.” 

A motor contract carrier under the Interstate Commerce Act is a successor to 
the common-law private carrier, and is not a public utility. During the recent 
war, an exemption applying to rates of public utilities was not regarded as 
applicable to motor contract carriers, E é L Transport v. Bowles (151 F. 2d 274). 
A contract carrier is under no duty to transport for anyone. He may impose as 
a condition to the acceptance of a shipment as high a rate as he chooses, and he 
Inay impose such limitations or conditions as he may desire. Unlike a common 
carrier which is by law an insurer of the goods he undertakes to transport, a 
contract carrier may agree upon whatever liability, if any, he may be willing to 
accept. In the absence of a contract covering the matter of liability for loss of 
or damage to cargo, he is liable only for negligence or willful acts, and the burden 
of proving such negligence or willful acts is upon the claimant. Under the Inter- 
state Commerce Act, and generally under State statutes, motor contract carriers 
are regulated as to entry into the business and as to minimum rates, primarily 
us a protection to common carriers. The regulation as to entry into the business, 
as to safety of operations, and as to insurance or other security for the protection 
of the public, also is for the protection of the general public. 

a 


‘. In what respects and to what extent does the regulatory problem in the truck- 
ing industry differ from that of the railroad industry? 

There are at present 952 railroads subject to the Interstate Commerce Act. 
There are 18,197 common and contract motor carriers of property operating under 
certificates or permits and subject to general regulation under the act. In addi- 
lion, there is subject to the requirements respecting safety of operations, maxi- 
unm hours of service of employees and standards of equipment, an unknown 
umber of private carriers by motor vehicle and for-hire motor carriers operating 
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under the exemptions in section 202 (c) and 203 (b). The number of motor 
carriers in these last 2 groups is unknown, but we have records of 27,888 private 
carriers and 9,610 exempt carriers. These numbers represent those who have 
come to our attention and on whom we have served copies of the safety regula- 
tions, The actual number may be several times this total of 37,498. The much 
larger number of motor carriers, obviously, creates problems not encountered in 
regulating the smaller number of railroads. 

With minor exceptions which create no great problems, all railroads admittedly 
are common carriers and are engaged in interstate and foreign commerce. In 
contrast, motor carriers may be either common, contract, exempt-for-hire carrier, 
or private carriers. The applicable requirements and duties vary with the class 
of carrier. Some of the problems of distinguishing between common and contract 
carriers are discussed in Craig (28 M. C. C. 629,31 M. C. C. 705) ; Midawest Trans- 
fer (49 M. C. C. 383) ; Contract Steel Carriers, Inc., U. 8. (129 F. Supp. 691). 
The exemption of certain common and contract motor carriers from all require- 
ments except those relating to safety, causes difficulties in administering and 
enforcing the act. The agricultural, fish, and livestock exemption in section 
203 (b) (6), particularly, has been the source of much confusion and controversy. 
Determination of exempt agricultural commodities (52 M. C. C. 511), I. C. ¢. vy. 
Kroblin (113 F. Supp. 599) ; I. C. C. v. Yeary (202 F. 2d, 151); I. C. C. v. Love 
(77 F. Supp. 63, 172 F; 2d, 224). 

Difficulties arise from the problem of distinguishing between private motor 
earriers and for-hire motor carriers. The nature of motor carriage makes 
relatively easy the unlawful engaging in for-hire operations under the guise of 
private carriage. Such deceptions are not easily discovered and prevented. 
Some of the deceptions used to give for hire operations the appearance of private 
earriage are the alleged buying and selling of commodities by the truck operator 
and the purported leasing of vehicles to shippers. Some of these problems are 
discussed in the following reports: J. C. C. v. Taylor (209 F. 2d 358) : I. C. €. v. 
Woodall (112 F. Supp. 639, 207 F. 2d 517): Empire Bor Corp. v. Willard Sulz- 
berger (104 F. Supp. 762). 

Regulated common and contract motor carriers usually are limited as to the 
territory within and the routes over which they may operate and as to the 
commodities they may transport. There are few corresponding problems with 
railroads. 

Because of their fixed location and other facts there is seldom doubt as to 
whether a railroad is an interstate carrier. Motor carriers, however, may 
readily operate wherever there is a highway, or in some instances where there 
is no highway. This encourages the unauthorized motor transportation by 
either licensed or unlicensed motor carriers. The question whether particular 
shipments or classes of traffic is interstate or intrastate is common to both motor 
carriers and railroads. 

Rate and service problems involving rail traffic have been more extensive and 
intense than have been such problems with respect to motor-carrier traffic. The 
reason for this is the heavier rail traffic and the more critical the adjustment of 
rail rates and service. 

The licensing of motor common and contract carriers and the policing thereof 
require much more activity and involve more problems than the licensing of 
railroad construction, extensions, and abandonments. The reasons for this are 
the larger number of motor carriers, the different classes of motor carriers, the 
fact that motor carriers are licensed with respect to routes, points, territory, 
and commodities, and the ease with which motor carriers operations may be 
changed or extended. This is not to minimize the problems involved in the 
extension and abandonment of rail trackage, whether such extension or abandon- 
ments are of main line or sidings, whether an operation is that of an electric 
interurban railroad, and other matters. 

The smaller average size of motor carriers and the fact that the smaller ones 
often are dependent upon a few shippers as their principal source of traffic often 
results in conditions of distress. Such conditions of distress tend to cause 
violations of the safety requirements, the operating authority provisions, the 
rate provisions, the insurance requirements for the protection of the public, 
and of other provisions. The railroads also have financial difficulties as indi- 
cated by the number of reorganizations in bankruptcy and the abandonment of 
branch lines. 
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9. What, in the Commission's view, are the inherent advantages of truck trane- 


portation? of rail transportation? of water transportation? of air transpor- 
tation? 

It may be noted at the outset that there is no generally accepted definition of 
“inherent advantage.” For present purposes an inherent advantage may be 
viewed as a characteristic of an agency of transportation which, for reasons 
associated with service or with cost, makes desirable the transportation of par- 
ticular Classes of traffic or of commodities in general by that agency rather than 
by another. The costs referred to are basically those of the carrier and may 
also be considered to include the costs of an facilities provided by public funds. 
The shipper views inherent advantages in terms of rates paid plus incidental 
charges which are borne by him in the light of service considerations. An in- 
herent advantage, in addition, should be viewed as one which rests on the basic 
nature of an agency of transportation rather than one that arises out of special 
circumstances of a short-lived nature. 

It is, of course, to be understood that a given form of transportation may have 
an inherent advantage as to only certain types of traffic or as to hauls of a 
certain length and that for other traffic and hauls the advantage may lie within 
competing form of transportation. In view of these considerations, it is not 
always easy or safe to generalize about inherent advantages. The Commission 
has not made overall generalizations of this kind in its decisions. 

This reply is confined to regulated transportation. The question of inherent 
advantages involves consideration of exempt for-hire and of private transporta- 
tion. Private carriage by water and by motor has played and is continuing to 
play an important part in the competitive transportation picture. Data as to 
exempt and private carriers are, however, limited, and further discussion of 
these carriers is not possible. 

Votor transportation.—As motor transportation developed in the late twenties 
and early thirties, it posed a large threat to the railroads. The extension of 
motor transportation led to considerable inquiry into its characteristics for 
the purpose of determining its long-run position as a competitor of the railroads, 
Its favorable characteristics, of the nature of inherent advantages, were princi- 
pally features of service; namely, time in transit and completeness and flexi- 
bility of service. There were offsetting considerations in some instances, such 
as lack of responsibility. In a general investigation reported in 1932 the Com- 
mission made a statement of motor-carrier advantages which is substantially 
representative of the situation down to the present time. It said: 

“The advantages of truck transportation from a service standpoint are to be 
found mainly in the speed, the completeness, and the flexibility of the service 
rendered.” (Coordination of Motor Transportation, 182 I. C. C. 263, 301 (1932).) 

A year earlier the Commission had noted that advantages of motor service 
also included “the transportation at carload rates of much smaller lots than 
are possible by railroad, and elimination of costly railroad packing require- 
ments.” Fifteen Percent Case, 1931,178 I. C. C. 539, 574 (1931). 

Various cases illustrate the presence of these factors. Motor transportation 
of magazines and periodicals from New York, Philadelphia, and Baltimore to 
Pittsburgh afforded faster service than did rail transportation and with the 
further advantage of avoiding the special packing and drayage necessary for 
rail handling (Magazines in Official Territory, 246 1. C. C. 325 (1941)). 

In a case relating to the transportation of new automobiles, motor carriers 
were found to be in a more favorable position than the railroads for much of 
the traffic. They usually pick up the automobiles at receiving lots adjacent 
to plants and unload them at the local dealer’s place of business. On the other 
hand, railroad transportation generally requires driving the cars to the rail- 
loading platform and careful loading at origin, and unloading at destination, 
With final transfer to the dealer’s place of business. Motor service at the time 
also Was more expeditious for distances of as much as 400 miles (New Automo- 
biles in Interstate Commerce, 259 I. C. C. 475, 482-84 (1945)). In many other 
decisions there has been mention of the disadvantage of railroads in serving 
shippers and consignees which do not have rail connection. 

In the transportation of livestock from Arizona, New Mexico, and El Paso, 
Tex., to California, advantages of motor service were shown to be loading and 
unloading of stock at places convenient to the shippers and the provision of 
fast service which minimized shrinkage (Cattle, Arizona, New Megico, and 
Texas to California, 270 I. C. C. 348 (1948) ). 
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Advantages of delivery of asphalt by motor carriers include the relatively 
small lots handled, the avoidance, because of the limited time in transit, of 
the reheating required for unloading from rail cars, and delivery at the job 
site (Asphalt to Washington and Idaho, 293 I. C. C. 193 (1954) ). 

On dried beans from Kansas City to Indianapolis, rail and motor minima of 
70,000 and 20,000 pounds, respectively, were of importance because use of the 
lower figure meant inventory savings to the consignee (Beans and Packing 
House Products from Kansas City, 52 M. C. C. 661 (1951)). The delivery of 
canned goods in relatively small lots was found to be an advantage of motor 
sarriers in Canned Goods in Official Territory (294 I. C. C. 371 (1955) ). 

Rail transportation—The outstanding inherent advantage of rail transporta- 
tion lies in the relatively low cost of large-scale movements of various com- 
modities, particularly those with heavy-loading characteristics, and of long- 
haul movements of various commodities. Another advantage, still generally 
retained, is the conformity of channels of trade to patterns of rail trans- 
portation. For some years after motor transportation came into the picture, rail 
transportation frequently had an advantage in dependability of service. 

The marketing of grain is an example of a type of commerce in which rail- 
roads, because of their great influence on the evolution of the marketing proces 
ses, have developed and, to a large extent, have maintained an advantage. Rail 
transportation provides such features as transit arrngements, inbound and out 
bound rates, and bills of lading generally acceptable for collateral. General and 
specific discussions of this matter appear in Coordination of Motor Transporta- 
tion (182 1. C. C. 2638, 301 (1932)), and Grain and Grain Products (293 I. C. C. 
479, 488 (1954) ). 

The cost advantage of railroads over motor carriers in the transportation of 
such heavy-loading commodities as coal and ore, at least for longer distances, 
seldom has been questioned. 

In the highly competitive field of petroleum products, rail carriers often have 
an advantage over motor carriers in costs for longer as distinguished from 
shorter hauls. In different situations there may be a considerable variation in 
the distance beyond which the railroads will be found to be the low-cost carriers. 
In southern territory in 1950 rail carriers were found to be the low-cost carriers 
for distances in excess of 50 miles; in Illinois territory and western trunkline 
territory, rail carriers were found in 1951 and 1953 to be the low-cost carriers 
for distances in excess of 75 miles. See Petroleum in Southern Territory, Rail 
(278 I. C. C. 323 (1950) ), Peteroleum Products in Illinois Territory (280 I. C. C. 
681 (1951)), and Petroleum, Colorado and Wyoming to W. T. L. Territory (289 
I. C. C. 457 (1953) ). 

The cost of transporting automobiles for relatively long distances was shown, 
in a case already discussed, to be less than the costs by motor carrier (New 
Automobiles in Interstate Commerce, 259 I. C. C. 475 (1945) ). 

Railroads also are the low-cost carriers as to certain high-grade commodities 
for which loadings per car are much higher than loadings per truck. In a 1954 
proceeding in which certain rates on cigarettes and manufactured tobacco in 
southern territory were in issue, the unit costs of transportation by rail at load- 
ings of 52,000 pounds per car were substantially less than the unit cost of motor 
carriers at loadings of 25,000 pounds. The railroads were permitted to main- 
tain a base rate for a minima of 36,000 pounds and rates.80 percent of the base 
rate on the quantity in excess of that figure (Manufactured Tobacco from Ky., 
N. C., and Va., to the South, 292 I. C. C. 427 (1954)). Economies of heavier 
loading likewise were present in connection with alcoholic liquors, and were 
reflected in base rates on a carload minimum of 28,000 pounds, with lower rates 
for quantities in excess thereof (Alcoholic Liquors to and from Peoria, 63 
M. C. C. 267 (1955) ). The loadings per car approximated 50,000 pounds and the 
truckload minimum was 30,000 pounds. 

Railroads appear to be making some headway in and may have an inherent 
advantage in the large-scale transportation of special bulk commodities, such 
as those which are adaptable to transportation in covered hopper cars but 
which otherwise would be moved only in packages. Thus, there has developed 
in the last few vears a significant trend toward the hopper-car transportation 
of such commodities as sugar, flour. and dry chemicals. At equal rates and 
rail and motor minima of 80,000 and 20,000 pounds, respectively, on trisodium 
phosphate from Joliet, Ill... to Ivorydale, Ohio, shippers made use of the rail 
rate. The rail movement was in paper-covered open hopper cars and certain 
consignees were able to receive loadings per car which averaged 104,000 pounds. 
Movement by motor carrier was in bags, which presumably involved expense for 
filling, handling, and emptying greater than the unit expense of loading and 
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oading railroad cars (Sodium Products, Ready Truck Lines 
(1951).) 
Water transportation.—Water transportation has its principal inherent advan 
ge in the transportation of bulk commodities and of certain other commodities 
vhich move in volume. The points served are, however, relatively limited in 
mber and the service generally is not adapted to traffic for which delivery 
ime is an important consideration. Bulk commodities permit of low-cost 
mechanical loading and unloading and generally involve service at fewer points 
en route. Railroads often cannot duplicate the low handling costs, serve many 
termediate points, and often are involved in regroupings of cars en route 
Water carriers generally are ie to have an a antage over rail and motor 
riers for the movement of petroleum products over longer distances. While 
vater carriers handle large quantities of such bulk commodities as coal and sulfur 
addition to petroleum products, they also handle a wide range of commodities, 
such as sugar, molasses. lumber, iron or steel, pig lead, and new automobiles. 
\ll of these commodities move in large lots, as on the Mississippi River system 
On the other hand, the high costs connected with the transfer of package freight 
have virtually ended the ee of such trathic by water lines. This dis 
lvantage is sought to be overcome by plans now deve loping for use in domestic 
trades of ships which will carry loaded and empty truck trailers. Seatrain, Inc., 
has carried railroad freight cars for many years. 
While water carriers are for a considerable number of commodities the low 
ost carriers, at least for the longer distances, question has been raised as to 
whether an “inherent advantage” actually exists in all instances. This question 
rises principally from the large public expenditures for transportation facilities. 
roposals, official and other, have been made from time to time for charging tolls 
for the use of inland waterways. Thus, the Commission on Organizatin of the 
Executive Branch of the Government, in its report on Water Resources and 
Power (June 1955), recommended that charges be assessed to recover mainte- 
nance and operating costs of inland waterways (vol. 1, p. 85). 
\ir transportation.—As the Commission does not regulate air transportation, 
is discussion is necessarily very general in nature. 
The outstanding advantage of air service lies in its fast transportation of ship 
ments, many of which fall within a general description of small shipments. 
While rates generally are higher than those of other transportation agencies, the 
e\peditious service is of advantage for such purposes as the quick restocking of 
uventories, the distribution of specialty items which must be made immediately 
vailable to retail outlets, the wide distribution of flowers and of perishables 
which might not survive the longer periods needed for surface transportation, 
ind the handling of emergency shipments, such as repair parts. As in the case 
of water carriers, there is the factor of governmental aid or support. It is well 
known that the Federal Government has made and continues to make airmail 
payments to some airlines which contain a subsidy. The Civil Aeronautics Board 
publishes data of this kind. The Government also maintains airport control 
facilities and airways. Federal and local governments have made substantial 
contributions to the construction of air terminals. The significance of the various 
forms of financial support is considered to be beyond the scope of the que stion 
and answer herein. 


What is the nature of competition between highway and airfreiaht? 
Two indications of the nature of the competition between highway and air- 
freight are supplied by (1) the ton-miles handled by each and (2) the average 
revenue per ton-mile. 


Ton-miles handled by each group in 1953 and 1954 * 


{In millions, with 1954 data partly preliminary] 


\irfreight and air express: 
DERGUMEnG OOONMINIINN 2 0-2. oeawackacneuendoae ; : ¥ 25 244. 7 
Nonscheduled operations siasg nese : 25 36. 5 


281.2 
214, 600.0 


Sources: Statistical Handbook of Civil Aviation, 1955, p. 90, and Transport Economies, October 1955, 
5. The air figures differ from those published in Transport Economics, October 1955, by reason of 
‘nission here of mail and excess baggage ton-miles. 
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Comparison of average ton-mile revenues ’* 


[Figures in cents per ton-mile} 











! 
| 
|} 1950 | 1951 | 1952 | 1953 | 1954 
inpecnniiimtsietneattatagseatisilinasmaeniagiiiitttini biases dtaiasieinati -|— sini ndsecitiemaetatiin pial nbn 
Domestic scheduled air trunklines: | | 
Airfreight - . 19, 23 20.91 | 21.80 | 22.24 | 22. 88 
Air express ___- . vndndg tte edges’, ae 36.53 | 30.26 39. 58 37. 69 
Airmail __- : seeds ae 99, 99 58. 86 2. 58 50. 82 | 41. 45 
Class I motor carrier: 
Common carrier -------.-.----- | 5. 009 5.174 5. 615 5. 732 Pp 6. 056 
Contract carrier - -- 4. 280 4.170 4. 459 4. 895 p 5.174 
Weighted average . | 4. 960 5. 099 5. 509 5. 663 p 5. 982 
Class I rail-.-.- ; 1. 329 1. 336 1. 430 1. 478 | 1, 421 








1 Air data from Air Transport Association of America; motor and rail data from Commission sources, 
The 1954 motor data are preliminary. 


Data are somewhat limited for air carriers other than the domestic trunkline 
carried covered in the table above, but a group of uncertificated nonscheduled 
carriers had average ton-mile revenues of 21.2 cents in 1950, and 21.7 cents in 
the first 9 months of 1951 (Monthly Comment, Feb. 16, 1933, p. 15). 

Statistics on lengths of haul are not available for air operations, but the hauls 
are generally considered to be considerably longer than the average for motor 
earriers or railroads. Class I motor common carriers had average hauls, accord- 
ing to data reported to the Commission, of 235 miles in 1950, 237 in 1951, 240 
in 1952, and 242 in 1953 (the latest available). Class I motor contract carriers 
had hauls, respectively, of 133, 128, 1380, and 137 miles for the same years. These 
figures are on a per carrier basis and do not reflect the entire length of haul of 
shipments interchanged between two or more Carriers. 

It appears, from the data given herein, that the air carriers handle long- 
distance traftic on which expedition is a decisive economic factor and that the 
total quantities handled and total ton-miles involved are relatively small. Motor 
carriers have shorter average hauls (although some carriers are operating with 
hauls averaging over 1,000 miles). The comparisons of ton-mile revenues show 
that air traffic is much higher rated than the motor carrier traffic. In fact, rela- 
tively little of the traffic is competitive as between the two modes of trans- 
portation. 

Some cooperation exists between air and truck for expeditious movement from 
or to airtields. 


11. What is the Commission’s estimate as to the cost of entcring the trucking 
industry, i. e., the capital investment required to launch @ new common 
carrier enterprise in interstate commerce? 


The costs of entering the interstate trucking business are extremely varied 
in nature and amount. The requirements of the States through which opera- 
tions are to be conducted, as to licenses, taxes, fees, insurance, and business 
permits, and sizes and weights of vehicles, must be considered as well as the 
Commission’s insurance regulations and the requirement under the Interstate 
Commerce Act that the applicant is fit, willing, and able, and that public con- 
venience and necessity require the service, if common carrier, and is consistent 
with the public interest, and the national transportation policy, if contract 
carrier. In addition to these factors, the matter of terrain to be covered, the 
type of traffic expected to be handled, and a number of other such local economic 
and physical factors need to be considered. 

While a small tractor with a cost of from $3,000 to $6,000 might suffice under 
certain conditions, with a trailer costing from $7,000 to $10,000, the use of second- 
hand equipment might reduce the cost considerably. On the other hand, if the 
carrier expected to handle maximum loads in the West, with long steep grades, 
long hauls, and other conditions calling for heavy equipment, which in turn 
would make diesel use economical, the tractor alone might cost nearly $20,000. 
Specialization in trailer design might add modification costs. Downpayments 
and terms naturally also vary. 

In addition, the need for working capital needs to be considered. The finding 
that there is a need for the service, and the fact that motor-carrier shipping 
charges are paid on a reasonably current basis, would appear to reduce the need 
to a minimum, but some amount undoubtedly would be required, and that amount 
would depend very largely on the particular circumstances. 

Data on fees and taxes can be obtained from the Bureau of Public Roads. 
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The insurance is dependent on the area and circumstances of use. Thus, while 
the insurance on a single tractor and semitrailer used within 50 miles of Wash- 
ington (including movement through Baltimore) has been quoted at about $312 
a year, there would be variation with local and other conditions. (The amount 
stated covers property damage and bodily inqury, the latter including public 
liability.) 

Legal fees ordinarily also are involved in applying for rights and meeting other 
preliminary regulatory and tax requirements. Of course, if the carrier expects 
to handle only exempt commodities, certain of the legal requirements are avoided. 

In short, the amount of capital required to enter the interstate trucking busi- 
ness is subject to an almost infinite variety of factors, depending on the credit 
of the individual, the area, the traffic to be handled, and a host of other factors. 
The range could easily be from $10,000 to several times that amount, but in some 
instances is even less than $10,000 under special circumstances. 

The Department of Commerce some years ago issued a pamphlet, Establishing 
and Operating a Truck Business, Industrial (Small Business), series No. 52 
(1946). The Commission does not have copies of this publication to send. 

Copies are being sent herewith of a pamphlet, Motor Carrier Information 
Bulletin, which provides instruction useful to an applicant for operating rights. 
A revised edition, which gives the Commission's revised insurance requirements, 
is in process of reproduction. 

The business of transporting for hire, by motor vehicle, particularly in inter- 
state and foreign commerce, is inherently more involved than would be most 
local businesses. Such a carrier necessarily uses the public highways. This 
means possible involvement with size and weight limitations, equipment stand- 
ards and accessories, taxes of various kinds including vehicle license taxes, ton- 
mile or truck-mile taxes, gasoline taxes (for example, some States require gaso- 
line tax to be paid on gasoline consumed in the State, unless purchased in the 
State), and other requirements. Where operations are conducted in or through 
several States, each State may have different requirements. The conducting 
of business in several States and possibly in many cities or towns involves ques- 
tions of business license, employees compensation, local taxes, and other matters. 
If the carrier engages in intrastate transportation in one or more States, as 
interstate carriers frequently find it necessary to do in order to round out their 
operation, it becomes subject, as to such intrastate business to regulation as to 
licensing, rates and other matters by each of the States. Under all the circum- 
stances, the business of motor-carrier transportation in interstate commerce, 
because of these complexities is not one to be undertaken by unqualified persons. 

As a matter of information, the Department of Transportation of the State 
of Washington in 1946 published a report on the life expectancy and prospects of 
common carrier truck operations in the State of Washington. This is a very 
interesting study covering 9,800 motor common carriers licensed by the State. 
It contains various breakdowns as to types of carriers and other data. Two of 
the tables and some accompanying comment in this report will be copied below: 

(S) The estimated average life of all common-carrier permits now and in the 
future is 2 years and 10 months divided into commodity groups as follows: 


Estimated average life by commodity classification 
Average life 
Commodity classification : in months 

General freight 39 
jp eel Lt, ie A El 2 BP BC I od a SER A Pin Oc 84 
Dump trucks 34 
eee ae eg) ert 28 
Lumber 29 
Household goods 39 
Machinery 83 
suilding materials : 38 


It is again exceedingly astounding to realize the point at which many permits 
were canceled. Of the 9,800 permits issued, 164 were canceled after living only 
1 month in spite of the fact that the permits themselves cost $25, that the regula- 
tory fees cost from $9 to $24, that certainly some costs had been suffered in con- 
celving the idea of the business, and most certainly some trouble had been gone 
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to in order to qualify for the permit issued. Early mortality contributes heavily 
to the low life experienced by the whole group as follows: 


Number of 


. or of 
Age at which canceled, ee "| Percent Age at which canceled permit Percer 
. hs ‘TITUS ( : nthe TITIES ( ‘ 
month | canceled of 9,800 mont} eancelad of 9,80 
| 
es ; a ae 164 | 1. 67 9. — ee 206 2 
2 : id ‘ 269 2.74 10 : 267 an 
3 a ; 304 3.10 1! 297 3 
‘.. fe 206 3.02 12 . 281 2. 87 
5 274 2.80 || 13 201 2 
6 220 2.24 || 14 152 1 
PA enud . 223 2. 28 
~ sl 205 2.09 Total... -- . 3, 359 34, 2s 





























12. Why and to what extent should freedom of entry into the trucking business 
be curtailed? What are the dangers, if any, of unrestricted competition? 
Some phases of these questions are under consideration by the Commission in 
connection with reports to congressional committees on S. 1920, the bill em- 
bracing the recommendations of the Cabinet Committee on Transportation 
Policy. A copy of that report will be furnished to your committee when it is 
released, which should be very soon. Speaking generally, the Commission is of 
the opinion that entry into the trucking business should be curtailed to the extent 
required by the public welfare. The present national transportation policy may 
be regarded as stating appropriate objectives. The restrictions upon entry in 
the present Interstate Commerce Act should not be relaxed. There should be 
clarification or increased restrictions with respect to motor contract carriers, and 
the present freedom of entry accorded to certain classes of carriers by some of 
the exemptions in section 208 (b) of the act should be curtailed. 
Restrictions upon entry into the trucking business should be imposed only 
in the interest of the public, not in the interest of existing carriers, although 
they may incidently benefit therefrom. Curtailment of entries for the purpose 
of limiting competition often is Warranted as a means of developing a financially 
responsible and reliable transportation industry. Competition, however, should 
be fostered except in circumstances where to dilute the available traffic would 
result in instability and inefficient service. 

The restraints upon entry provided in the Interstate Commerce Act serve im 
portant purposes other than with respect to economic regulation. The require- 
ment that each applicant for either a certificate or a permit show that he is 
fit, willing, and able to properly conduct the proposed operation and comply wit! 
the act, provides considerable assurance that, if licensed, the carrier will be able 
and willing to maintain his equipment in proper condition, observe proper safety 
practices and hours of services of drivers and thereby lessen the danger to other 
users of the highway; that he will maintain public liability, property damage and 
cargo insurance, to assure compensation to shippers and to others for death, 
injuries, property damage, or cargo loss and damage caused by him; that he 
ean be reached by process in any State in which he operates; that he will 
observe the requirements pertaining to the handling of explosives and other 
dangerous articles; that shippers may deal with him and trust their goods with 
him on the assumption that he is reliable, responsible, and honest. These mat- 
ters have been mentioned in connection with the test of fitness, willingness, and 
ability, but the requirement that an application be filed, that the public be given 
notice of the application and that he be judged before the public and show 
public convenience and necessity, is a deterrent to gangsters, knaves, and ir- 
responsible persons entering the field and inflicting themselves upon shippers 
and the public. 

On the assumption that by reference to “unrestricted competition” in the 
second question is meant freedom from restraint upon entry, consideration may 
be given to the statements above and to the answers to others of these questions 
dealing with economic regulation. 
13. What would be the economic impact of unrestrained competition in the 

trucking industry on the railroads? On certificated trucklines? 

The answer to this question requires the rather extreme assumption that only 


motor transportation would be allowed to engage in “unrestrained competition” 
through the removal, presumably, of all economic regulation. 


he 
ay 
ns 


the 


nly 
mn” 























































nth Sieeceon ee Fee ERI 






5 ie sages 





siilikhaihier igbien. aiBnikon Unie ace 























-_ 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 327 





Without here indicating the Commission's position on the relaxation of regu- 
lation generally, as to which there are proposals before Congress, it seems 
reasonable to state that “deregulation” of motor carriers would restore in very 
large measure the conditions which prevailed prior to enactment of the Motor 
Carrier Act, 1935. The chief characteristics of that era were ruinous competi- 
tion and great confusion in the motor carrier industry itself and very severe 
ompetition for the railroads. See Federal Coordinator of Transportation, 
Regulation of Transportation Agencies, Senate Document Nw. 152, 73d Congress, 
»d session, pages 13-27. Congress decided in 1935 that, in the public interest, 
these conditions called for regulation of motor carriers and not for relaxation 
of the regulation of railroads. A reversal of this policy at this time by freeing 
motor carriers from regulation would create great difficulties for the railroads, 
which continue to face severe competition from motor carriers under regulation, 
and for “certificated carriers.” Shippers would be in a stronger position than 
they are at present to play one motor carrier off against another and motor 
carriers and railroads off against each other. Published rates would degenerate 
into secret rates. Responsibility of carriers to the shipper would decline. 
Not to be overloaded is the fact that many hundreds of millions of dollars of 
value Which the operating authorities of certificated carriers now have would 
sink to a low point, as in the absence of regulation anyone could enter the motor 
tield at will. The existence of these rights is a factor in the financial strength 
of the carriers. 
lhe chief difference between conditions in 1935 and in 1955 is the growth 
and maturity which the motor carrier industry has attained under Federal 
regulation. Individual carriers are much larger on the average and much 
better informed as to the nature of their business than they were in 1935, their 
husinesses have a more solid financial basis, trade associations are more numer- 
ous and stronger, and rate bureaus are playing a part far beyond anything 
that was possible then. That these factors, in the absence of regulation, would 
suffice to hold the industry together and prevent ruinous competition seems, 
however, altogether improbable. Individual motor carriers are continuously 
asserting their right of independent action in the filing of reduced rates; their 
actions often result in complaints from the rate bureaus of which they are mem- 
bers. Some carriers endeavor to stretch the interpretation of their operating 
rights to the limit, and efforts to extend or acquire such rights commonly create 
strong opposition. These examples indicate that the existing situation is 
highly unstable and held within bounds only by regulation. Removal of regu- 
lation would set forces free to a degree that undoubtedly would mean de- 
generation within the motor industry and reversion to competitive warfare of 
an extreme nature not only among mator carriers but also between motor 
carriers and railroads, insofar as the latter could carry on the fight under exist- 
ing regulations. Such regulation could not endure for long in the absence of 
regulation of motor carriers, and the financial structure of the railroad indus- 
try would be greatly impaired. 


lj. How many applications for new operating authority (other than for grand- 
father carriers) has the Commission approved since 1935? How many such 
applications has the Commission denied? 


15. How many applications for route extensions has the Commission approved 
since 1935? How many such applications has the Commission denicd? What 
is the breakdown by size of carriers in each of the above categories? 

We do not have statistics from which complete answers to these questions 
can be given. Such data as is available and such as can be quickly assembled 
Will be given below. To compile complete answers to these questions would 
require the examination of the papers in each of the tens of thousands of appli- 
cation dockets. If we had the staff to make such a survey without suspending 
other urgent work, it could not be completed within the time the data is desired 
by the committee. 

Many applications are denied in part and granted in part. In the figures given 
below, where an application is listed as being granted, it means that the appli- 
‘ation was granted in whole or in part. Where applications are listed as being 
lot granted (unless otherwise explained) it means that the application was 
(lenied because not required by public convenience and necessity or not con- 
sistent with the public interest, that it was dismissed because the proposed 
operations would not be subject to the Interstate Commerce Act, that no operat- 
ing authority is required for the operation, that the applicant already has 
authority to perform the service, that it was dismissed because of lack of 
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prosecution by the applicant, or that the applicant withdrew the application. 
The following table shows all motor-carrier operating authority applicatios filed 
with the Commission since 1935 and prior to November 1, 1955: 


Grandfather applications filed on and prior to February 12, 1936__-___-_ 82, 777 
Grandfather applications involving commerce between the States and the 
Territories, under Public Law 748, Sept. 1, 1950_______--_.-------__- 159 


Applications filed after Feb. 12, 1936, and determinable in accord- 
ance with public convenience and necessity or consistency with the 
public interest, by persons claiming operations preceding the effective 


ee ee ee ena enabestemueesicernasmen 6 ,798 
Applications for certificates or permits to institute new operations or to 

en ek a wpa ers a re ogg oneness 51, 720 
Applications to register State certificates under the second proviso of 

ee et kk ere eek cee eaten mat 9, 638 
Applications for temporary operating authority under sec. 210 (a) 

(granted, 36.517 = Gemed, 30,120; pending, $7)... .-_._....-....... 48, 539 
ge | a ae ee ee 15, 372 
Applications for exemption by 1 State carrier under sec. 204a (4a)_--- 145 
ee Be er aii claire scccineconns 1, 609 
Applications under sec. 212 (b) to transfer or lease certificates or per- 

mits (granted, 29,489; denied, 3,565; pending, 140)_____-_ sssoieaers aah -- 33,194 


Applications under sec. 5 involving mergers, acquisitions of control of 2 
or more motor carriers or other unifications of motor carriers, or unifi- 
eations of motor carriers and other types of carriers (granted, 4,510; 
ee Rr Rs IO Bi ci i diem etme 6, 123 
Applications for approval of temporary acquisition of one carrier by 
another, or other unifications (granted, 1,152; denied, 715; pending, 


Total 257, 952 


For purposes of figures customarily shown in the Commission’s annual report, 
certain compilations have been made daily of the total of the above applications 
which have been granted and those denied, dismissed, withdrawn, etc. 

The aggregate of all the above applications granted and denied, etc., as of 
dct. 31, 1955, is as follows: 


a oh ee EO he ic prancing ei eiaceeaiiniateaos 126, 059 

Taio. iare: WTI, Ra i hc ere wre we iene 129, 615 

PN he ac pe ee ee we ae minnie ioe -3, 278 
OE 5d le ee i eriiaiehenndelwadieeinals 257, 952 


Because these figures representing grants and denials have been kept only as a 
daily aggregate of all types of applications shown in the above list, information 
concerning the grants and denials of application for certificates and permits is 
not available. We have, however, been able to compile this information for the 
year November 1, 1954, to October 31, 1955, which is as follows: 

Applications for certificates or permits: 





A ee ee he rina erin cations eet 1, 382 
Inman asimn, ONIN I sh cin Stenemmeiaiiarieleae 1, 298 
i a ae nn ebdacieeet 2, 680 


No statistics have been maintained distinguishing between applications of per- 
sons seeking, for the first time, to institute motor-carrier operations and appli- 
cations of existing carriers to extend their operations. A calculation of the num- 
ber of new applicants for operating authority has been made from the assign- 
ment of docket numbers. Certain blocks of docket numbers have been set 
aside for assignment to new applicants. The aggregate of these numbers which 
have been used, through October 31, 1955, is 19,650. The use of these numbers 
is not, however, restricted to new applicants for certificates and permits but 
it also includes new applicants for temporary authority under section 210a (a) 
and persons who become carriers through the purchase or lease of a portion 
of the operating rights of an existing carrier. A check has been made of the 
action involved in 500 consecutive new application numbers assigned in 1947 
and 500 consecutive new numbers assigned in 1953. The results are as follows: 
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ADI 
Denied - - -- 
Dismissed. piceanadaenl aa 

Numbers assigned to transferees or lessees _- 

ndetermined_...._... 

lemporary authority applications: 
Granted. i ‘ er - a ri aan ‘ { 
Denied or dismissed ____- ‘ ‘ ‘ 43 
mbers transferred or canceled lias Be s 14 


500 


It appears from the above sampling that 60.9 of the new applicants were seek- 
ng certificates or permits and that of these new applications, approximately 
46.5 percent were granted and 53.2 percent were denied, dismissed, withdrawn, 
etc. It may be noted that approximately 58 percent of the applicants for tempo- 
rary authority by persons who were not carriers were granted and approxi- 
mately 42 percent of these were denied. There seems to be no comparable way 
of making a reasonable sampling of applications of carriers for extensions of 
rights, but the figures from this sampling of applications by new persons shows 
approximately the same ratio of grants and denials as the totals of the grants 
and denials of all types of applications shown above with reference to the table 
of applications of all kinds. Because, however, of the uncertainty of grants and 
denials in several other large categories included in the table, these data do not 
afford any basis for a conclusion concerning the percentages of grants and denials 
of applications to extend operating rights. It is believed that there is a relatively 
high percentage of grants in the case of extension applications which have the 
effect merely of rounding out or supplementing the existing rights of carriers, 
but that the percentage of grants of extension applications which would project 
the carrier into entirely new fields will be approximately the same as in the case 
of new applicants seeking to enter the field. 

There seems to be no practical way of making a breakdown or sampling of 
grants and denials as to different size carriers. Carriers change in size and it 
would be necessary to determine the size of the carrier at the time of the 
particular grant. Some such data are included in the evidence, in support of the 
application, but usually there is first a determination of public convenience and 
necessity and if the application is denied on that basis or is dismissed, usually 
no determination of the fitness, willingness, or ability of the applicant is made. 
The financial status of the applicant, which may have some relation to the size 
of the carrier, would be relevant only in connection with the question of fitness, 
willingness, and ability. It, therefore, appears that resort would have to be 
made to the data in the dockets or to the annual reports of the applicant carriers, 
if any, to make a breakdown of applications by sizes of carriers. In this con- 
nection, attention is directed to the figures given in answer to question 22, which 
indicates that 18.8 percent of the motor carriers have gross operating revenue in 
excess of $200,000 per year and that 69 percent have gross operating revenue 
of $100,000 or less. It appears, therefore, that the motor-carrier industry is 
primarily a small-business industry. 


16. How many merger applications in the motor-carrier field has the Commission 
approved since 1935 (by year)? How many of the mergers involved com- 
peting lines? What is the breakdown by size of carrier in each of the 
above categories? 

As also shown in answer to questions 14 and 15, there have been filed with 


the Commission since the enactment of the Motor Carrier Act, 1935, 6,123 applica- 
tions under section 5 (including those under former sec. 213) for the approval 
of unifications, mergers, or the acquisitions of control of 2 or more motor car- 
riers, or the unification of motor carriers with other types of carriers, including 


railroads. The following disposition has been made of these applications: 


Granted , 510 
Denied, dismissed, etc 216 
Pending Nov. 1, 1955 397 
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These applications filed by years are as follows: 


Year: Number Year—Con. Number | Year—Con, Number 
a 122 tee ks 318 | a 367 
|” gS Se. 286 ee 329 | eae 7 
Ns Eee 214 | aS 310 | OO a am 298 
ON i 305 ee 293 | ae 242 
eT 314 | aS a 295 | BR aa 220 
Ra 283 “ee idee cial 370 | NG eee 291 
cee 295 aha oe 344 


The total of these yearly figures is 5,833, which is 290 less than the total of 
6,123 shown above. This difference apparently results from the failure to in- 
clude in the yearly figures, complaints filed respecting alleged unauthorized 
unifications and certain investigations concerning such matters instituted by 
the Commission, and from the fact that in the early days of the act applications 
under section 214 for the approval of the issuance of securities were included. 

As explained in the answer to questions 14 and 15, we do not have any break- 
down of these figures according to sizes of carriers or as to how many of these 
transactions involved competing carriers. It is not believed that the number 
involving substantially competing carriers is large. The typical transaction is 
the merger or unification of connecting carriers. Where the two or more carriers 
have extensive operations, however, there often is some overlapping of rights, 
even though minor. 

The above-mentioned unification proceedings under section 5 involve such 
transactions when the total number of vehicles operated by both parties exceed 
20, or where a railroad is a party. Where the transaction involves only motor 
earriers and the total number of vehicles used in the operation of all the parties 
does not exceed 20, the establishment of a common control of 2 or more motor 
carriers does not require approval of the Commission, but if the consummation 
of the transaction requires the transfer of a certificate or permit from one person 
to another, the transfer must be accomplished in accordance with the regulations 
prescribed under section 212 (b). These unifications and common controls of 
small carriers, therefore, are not included in the above figures. We do not have 
figures on these transactions. Some of them would not need to be brought to 
the attention of the Commission, and those involving the transfer of a certificate 
or permit under section 212 (b) are not identified apart from the other transfers. 


17. What is the Commission’s present policy with respect to authorizing new 
motor-carrier service? 


18. What is the Commission's present policy with respect to authorizing extension 
of routes and/or the hauling of additional commodities? 


There is no rule or policy in favor of or against the authorizing of new motor- 
carrier services nor for or against new applicants. The Commission's policy is 
to grant the application of anyone, provided it appears that the applicant is fit, 
willing, and able to conduct the proposed operation and comply with the require- 
ments of the act and, in the case of applications to perform common-carrier serv- 
ice, that the proposed operations are required by the present or future public 
convenience and necessity, and, in the case of contract carrier applicants, that 
the proposed operations will be consistent with the public interest and the policy 
of the act. These are primarily questions of fact to be determined on the basis 
of all the circumstances and conditions of the particular case. See, in this 
connection, the answers to questions 3 and 4. 


19. What are some typical decisions recently rendered by the Commission and 
the courts with reference to questions 17 and 18? 


There are attached copies of recent decisions, as follows: 


NEW APPLICANTS 


MC-115078, Don M. Sindall, common carrier application, decided October 17, 
1955, new applicant, certificate granted. 

MC-—-114872. Hugh Bussell, contract carrier application, decided October 31, 
1955, new applicant, denied. 

MC-114914, Cloyd G. Roberson, common carrier application, decided October 
81, 1955, denied. © 

MC—114488, Southern Transit Co., contract carrier application, decided October 


» 


27, 1955, granted. 
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ae 


EXTENSION OF COMMODITIES 


Mc+-11207 (Sub-No. 186), Deaton Truck Line, Inc., Extension—Shells, decided 
October 28, 1955, denied. 

MC-98759 (Sub-No. 1), Durward L. Bell, Extension—Petroleum Products, de- 
cided October 11, 1955, denied. 

MC—78062 (Sub-No. 25), Beatty Motor Express, Inc., Extension—Milk Prod- 
ucts, decided October 19, 1955, granted. 

MC-114194 (Sub-No. 1), Kreider Truck Service, Inc., Extension—Corn Products 
from St. Louis, Mo., decided October 25, 1955, denied. 


EXTENSION OF ROUTES OR TERRITORY 


MC-32588 (Sub-No. 2), Dan H. Sanford, Extension—Forty-one States, decided 
October 26, 1955, denied. 

MC-80638 (Sub-No. 4), W. G. Haulage Corp., Extension—South Jersey, decided 
October 17, 1955, permit granted. 

MC-112497 (Sub-No. 32), Hearin Tank Lines, Inc., Extension—Huntsville, Ala., 
decided October 17, 1955, certificate granted. 

MC-95540 (Sub-No. 247), Watkins Motor Lines, Inc., Extension—California, 
decided October 31, 1955, certificate granted. 

MC-35628 (Sub-No. 191), Interstate Motor Freight System, Extension—Forest, 
Ohio, decided October 26, 1955, denied. 

MC-61396 (Sub-No. 42), Herman Brothers, Ine., Extension—Nebraska—Colwv- 
rado, decided October 26, 1955, denied. 

MC-28905 (Sub-No. 4), Risberg’s Truck Line, Extension—Yaquina, Oregon, 
decided October 31, 1955, denied. 

MC-75185 (Sub-No. 206) (and others), Service Trucking Co., Ine., Extension 
Western New York, decided October 31, 1955, granted. 


Court decisions reviewing decisions of the Commission: 

U. 8S. v. Pierce Auto Freight Lines, 327 U. 8. 515 

Border Express, Inc., v. U. S., 129 F. Supp. 23 

L. BE. (Prince) Wales vy. U. S., 108 F. Supp. 928, affirmed per curiam, 345 U. 8. 954 

Brooks Transportation Co., Inc., v. U. S., 108 F. Supp. 244, affirmed per curiam, 
344 U. S. 804 

Alexandria, Barcroft and Washington Co. v. U. 8., 103 F. Supp. 607 

\ller & Sharp, Inc., 8 Fed. Carrier Cases 80648 

Smith’s Transfer Corp. v. U. S., 9 Fed. Carrier Cases 80,848 

C. E. Hall & Sons vy. U. S., 88 F. Supp. 596 


20. What proportion of truck transportation is currently hauled by common 
carriers? Contract carriers? Irregular route carriers? Private carriers? 
“Exempt” carriers? 

The latest information available on the division of traffic between private 
and for-hire traffic rests on the survey by the Bureau of Public Roads in 1950. 
It showed 56.6 percent of ton-miles on main rural roads as for hire and 43.4 as 
private. On the basis of revised figures, ton-miles of class I-III intercity car- 
riers were 38 percent of the total motor-vehicle intercity ton-miles in that year. 
If the division on local rural roads and of rural-to-rural traffic were the same as 
the division on main rural roads, as to neither of which is information available, 
the following distribution of all intercity traffic might be made. 
lor hire: 

Percent of ton- 
Class I, II, and III intercity carriers: nage in 1950 
Common oO. 4 
Contract 


Total for hire —— 
Private 


Grand total 100. 0 


1 Total does not add because of rounding. 

* The “other for hire” group includes wholly intrastate operators, carriers of only com- 
modities whose transportation is exempt under the law, and the intercity and other rurs'- 
road operations of local class I, II, and III carriers. 

70383—56——_22 
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The Commission has requested the Bureau of Public Roads to obtain and it 
now is obtaining data from which a breakdown in some detail of for-hire and 
private transportation can be obtained for the year 1955. The results will not 
be available until late in 1956. 

Compilation by type of operation has been limited to groups of carriers small 
in number but important in revenue. Available data for 1952 and 1953 as 
reported by the carriers are given below. 


Number of intercity carriers by type of service, carriers with operating revenues 
of over $1,000,000 annually in 1952 and over $2,500,000 annually in 1953 


| 


j | 























| Percent 
| of class 
Intercity Intercity | | Reve- | I-IIl 
common | common Intercity | nues, | revenues 
carriers of carriers of | contract Total class repre- 
general | special com-| carriers | En sented 
commodities modities | \(millions); by 719 
| or 360 
| | carriers 
- } as tat cept leedetiaatla cect ticle atin hintiti iat aceasta, 
1952 
Regular route: | 
Scheduled service -_--- 334 4) 1 | 
Nonscheduled service. 104 8 | 3 SeR een 
Irregular route: | 
Radial service __-- 24 77 22 BD Wc ancbiees 
Nonradial service. --_- 22 103 17 | Set Tetempenccd 
Total number------ 484 192 | 43 710 Liss baka 
Total revenues___.__ $1, 809, 104, 793 ($552, 616, 504 |$103, 233, 154 |$2, 464, 954,451 | $4,417.5 55. 80 
1953 | 
| j 
Regular route: 
Scheduled service 189 2 1 SS eee ee 
Nonscheduled service 54 5 2 61 map i ° 
Irregular route: 
Radial service. __._--- 13 2B | 7 rt. t 2 
Nonradial service- ---- 7 | 47 | 5 Be i xwiabhediebl Es cdewene be 
Total number aa 263 82 15 eee ee : 
Total revenues___.__|$1, 661, 704, 566 $447, 361,576 | $88,380,483 $2,197, 446,625 | $4,926.4 | 44.61 


i 





Source: Statistics of Class I Motor Carriers, 1952 and 1953, table 30-32, and Transport Economics, October 
1955, p. 9. 


21. What is the line of distinction drawn by the Commission between regular 
and irregular route carriers? 

The leading decision on this subject is Transportation Activities of Brady 
Transfer and Storage Co. (47 M. C. C. 23). In the course of the discussion in 
this report the Commission considered various elements and characteristics of 
carrier operation, including the maintenance of schedules or their equivalent, 
operation on a predetermined plan, the character of the traffic as truckload or 
jess than truckload, the extent and character of the carrier’s solicitation, the 
maintenance of terminals and call stations, the use of fixed routes, and perio- 
dicity of service. In concluding its discussion of the subject, Division 5 said: 

“Throughout our discussion we have repeatedly emphasized, and we do so 
again now, that none of the indicia, except possibly the observance of definite 
published schedules, is, standing alone, necessarily conclusive. On the other 
hand, an operation marked or characterized by any substantial number of them, 
in combination, particularly some of them, permit of only one classification. 
We are, however, reluctantly compelled to the conclusion that it is impossible 
in this case, or in any other, to lay down a general rule by which the regular- or 
irregular-route character of all operations can be determined. Too much de- 
pends upon the peculiar characteristics of each considered operation and upon 
the surrounding circumstances. We are convinced that each must be judged 
on its own peculiar facts. In our review of the various tests, we have hypothe- 
sized operations characterized by practices which, though ordinarily very sig- 
nificant, were completely outweighed by other unusual circumstances. When 
this can be done, no general rule can be framed to fit all cases.” 
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22. (a) What is the distribution by size of carrier in terms of number of firms 
and volume of traffic? 


For motor carriers of property holding certificates or permits issued by the 
Commission, the distribution requested is, with figures rounded and with esti- 
mation from a sample of class II and III carriers: 


Distribution of number and operating revenue of class I, II, and III motor car- 
riers of property, preliminary, 1954 


j 
Number of firms Operating revenues 


Revenue division 
nt of Amount | Percent of 
Number (miitiens | total 
lass I 
Over $1,000,000 Rs 
$200,000 to $1,000,000 = ‘ 147 


Class I, subtotal '- eae ; : 2, 600 


lass II and IIT: 
$200,001 and over * 790 
$100,001 to $200,000 2, 230 
$50,001 to $100,000_ 9 560 
$25,001 to $50,000 . 3, 580 
06 to $25,000 . 6, 400 


Class II and III, subtotal... 15, 560 


18, 160 


Variations in totals are the result of rounding. 
irriers which, because of the 3-year average ruie or for other reasous, have not begun to report 
[otal is number of carriers after deductions for duplications, but is otherwise inclusive. 


source: Class I, compilation of reports; class IT and III, sample of reports of carriers. 


22. (b) What classification by size of carrier has the Commission set up? What 
carriers are included in class I, class II, etc.? 

Through 1949, a class I carrier was one which had annual revenues of $100,000 
or more on the average for 3 years; class II, $25,000 to $100,000; and class III, 
under $25,000. The respective figures for 1950 and later years are: Class I, 
$200,000 and over; class II, $50,000 to $200,000; and class II1, under $50,000. 

In addition, in the compilation of statistics from the annual reports of class I 
motor carriers, a special showing of data for the larger individual carriers (by 
hame) has been made. These tables for the years 1939 through 1947 covered 
carriers with annual operating revenues of over $500,000, for the years 1948 
through 1952 of over $1 million, and for 1953 of over $2.5 million. Beginning 
with 1955, compilations of quarterly statistics, which previously covered ail class 
| motor carriers of property, are confined to carriers with revenues of $1 million 
or more. 

23. What are the more important operating, cost, and profit comparisons by size 
of carriers? . 

There are approximately 18,000 motor carriers of property subject to economic 
regulation by the Commission. Class I carriers (see 22 (b)) have filed annual 
reports since 1938; class II and III carriers filed such reports on a voluntary 
basis in 1989, 1940, and 1941, and since 1948 have filed such reports under order. 
Lack of staff has prevented the preparation of summaries of the later reports 
of the smaller carriers, though the reports have been sampled for the purpose of 
deriving estimates that have received wide use and for other purposes. Estimates 
based on samples show, among other things, that class II and III carriers, 
intercity and local, have annual operating revenues of over $900 million. Some 
results of the sampling are given hereinafter. A summary of the 1940 and 1941 
returns showing revenues and expenses and other information by size of carrier 
aS measured by number of power unit operators was published. Copies are not 
attached as comparable data for a later period are not available to provide an 
indication of trends. It is necessary, therefore, to confine the answer to this 
question to such summaries of class I data as are available. 
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No summary of details of costs, such as transportation or terminal expense, is 
available by size or carrier. Tons carried and vehicle-miles vary roughly with 
revenues, as to which, of course, certain breakdowns by size of carrier are avail- 
able. Expense per vehicle-mile by size of carrier would provide useful informa- 
tion, but adequate data are not readily available. For profit comparisons it is 
possible to use the operating ratio. This ratio is the percent of operating revenue 
absorbed by total expense. Total expense includes operation and maintenance 
expenses, depreciation, operating taxes and licenses, and operating rents. A ratio 
of 94 percent, for example, signifies that of each dollar of operating revenue 6 
cents are available for fixed charges, income taxes, and profit. 

The table herewith, from an unpublished study, relates to common carriers of 
general commodities. This group usually is considered of greatest interest from 
the reculatory standpoint. Comparisons of 1948 and 1952 data are affected by 
the increase from $100,000 to $200,000 in the minimum revenue required for 
qualification as a class I carrier. (See 22 (b) above.) The data for the five 
carriers shown as having less than $200,000 of revenue in 1952 are of little 
significance. 

The data for 1948 appear to indicate that carriers with the larger revenues 
had a more favorable operating ratio than the carriers with smaller revenues, 
The ratio averaged 95.2 percent for the $200,000-$500,000 group and was 93.9, 
92.7, 93.0, and 92.4 for the succeeding four groups. In 1952 there was less 
difference; the ratios were 96.3, 95.9, 95.4, 95.1, and 95.5, respectively. 


Operating revenues, total expenses, and operating ratios of class I intercity 
motor common carriers of general commodities, by revenue groups, 1948 and 




















1952 
ies. ee Total operating pe ee 
Carriers eavenmes Total expense 
inetesticatetilaea teed _— a ta 4 eo Operat- 
Revenue group ing ratio 
Wain ber Percent 4 — Percent - _ Percent ‘Percent 
' f total aes oftotal; <“’. of total 
sands sands 
1948: 

Under $150,000 _ ee 54 5.0 $6, 661 0.6 $7, 238 0.7 108. 7 
$150,000 to $200,000 ! _— | ‘a! 8.4 15, 736 1.4 15, 236 1.4 96.8 
$200,000 to $250,000 _- oe 80 7.4 17, 857 1.5 16, 927 1.6 04.8 
$250,000 to $300,000 ____---- | 76 wt 20, 729 1.8 19, 913 1.8 6.1 
$300,000 to $350,000 __- ! 78 7.2 25, 544 3.2 24, 137 2.2 94.5 
$350,000 to $400,000 __ _ -- 62 5.7 23, 172 2.0 22, 102 2.0 95. 4 
$400,000 to $450,000 __ 52 4.9 22. 057 1.9 21,115 2.0 95.7 
$450,000 to $500,000. _- ‘ 37 3.5 1.5 16 509 1.5 94.4 
$500,000 to $1,000,000... .- 242 22. 6 75, 379 5.1 164, 756 15. 2 93.9 
$1,000,000 to $5,000,000 pared 270 25. 2 563, 184 48.6 522, 134 48.3 92.7 
$5,000,000 to $10,000,000__ _. _- 24 2.2 5, 404 13.4 144, 495 13.4 93.0 
$10,000,000 and over _- S .8 116, 427 10.0 107, 583 9.9 92. 4 

Total... ne 1,073 100. 0 1, 159, 641 100.0 1, 082, 145 100. 0 93.3 
All intercity class I common 

carriers of general freight - 1, 079 1,161,293 _- 1, 083, 200 |_. : 93.3 

1952: 

Under $150,000 ! 1 il 118 : 129 (2 109. 3 
$150,000 to $200,000 ! 4 4 746 ? 74 2 102. 4 
$200,000 to $250,060 . 19 1.9 . 276 0.2 4, 230 2 98.9 
$250,000 to $300,000 40 3.9 11. O83 5 10, 866 | ( vs_ 0 
$300,000 to $350,000 46 4.5 15 034 oe 14, 286 | mT 95. 0 
$350,000 to $400,000 59 5.8 22 030 1.1 20, 773 1.1 04.3 
$400,000 to $450,000 45 4.4 | 19, 215 (BD 18, 465 9 96. 1 
$450,000 to $500,000 48 4.7 22, 698 1.1 22, 228 1.1 97.9 
$500,000 to $1,000,000___- 284 27.7 204, 465 10.0 196 C60 10.0 95.9 
$1,000,000 to $5,000,000 386 37.7 | 864,602 2.1 | 825,126} 42.1 95.4 
$5,000,000 to $10,000,000_ 2 69 6.7 | 480 348 23. 4 456, 830 3.3 95.1 
$10,000,000 and over 23 2.2 410, 587 20.0 392, 066 20.0 95. 5 

Total 1, 024 100.0 | 2,055, 202 100.0 1,961,823 1 100.0 95.5 
All intercity class I common 

carriers of general freight _ -- 1, 040 2,111,038 |......../2 O15, 444 |...... 93.3 


| As the minimum average annual reveaue for qualification as a class I carrier was changed from $100,000 
to $200,000 ia 1950, data for carriers with revenues under $200,000 in 1952 have no significance in comparison 
with other reveaue groups, and are included for information only. 

? Less than 0.05 percent. 


Source: Special compilation; totals from table 2, Statistics of Class I Motor Carriers. 
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4. What is the elasticity of demand for truck transportation im typical com- 
modities and commodity classes? 

Elasticity of demand “ is a measure of the relative change in amount purchased 
in response to a relative change in price * * *” (A. L. Meyer, Elements of 
Modern Economies, p. 45). As the factor of substitution of services is prominent 
in transportation, the following definition also may be cited: “The rate at 
which one factor of production will be substituted for another in respotse to 
change in their relative prices is called the elasticity of substitution of the 
factors” (p. 135). 

These concepts of the theory of elasticity require, in their application to con 
crete situations, more knowledge of the relevant factors than commonly is 
available. 

In the present connection, elasticity of demand signifies that a reduction in 
rates will result in a greater volume of traffic (and revenue) and, conversely, 
that an increase in rates will reduce the volume of traffic (and revenue). If 
traffic volume (or revenue) is not influenced by either an increase or reduction 
in rates, the demand is inelastic. 

Motor carriers subject to the Commission's jurisdiction have opposed furnish 
ing reports of commodities carried and the revenue therefrom. ‘The basic data 
for a study of elasticity in this field therefore are lacking, so far as the Com 
inission’s statistics are concerned. The matter of requiring such reports from 
class I motor carriers remains for final disposition. 

Even if such data were available, it would be necessary to consider the effects 
of numerous factors which enter into an explanation of what happens after a 
change is made in rates. These factors include, in particular, changes in the 
rates of competing regulated or exempt carriers or in the use of private carriage 
and also changes in the volume of goods available for transportation. Factors 
which affect volume include climatic and general economic conditions, the situa 
tions of particular shippers, and changes in marketing practices, such as greater 
or less use of distribution warehouses (which favor use of rail transportation 
for long hauls) or decentralization of production in a desire, nmong other things, 
to reduce transportation costs. It is very difficult to obtain data to permit 
determination of the effects of these and other factors. 

Data provided by the 1-percent waybill random sample of carlond waybills 
are being used, along with other data, in a study by the Commission's research 
staff of the effects of changes in railroad rates on volume and revenues. No 
conclusions have been reached as yet and it is not presently possib’e to state how 
far such conclusions as may be reached could be considered applicable to motor 
transportation. 

It may be added, in this connection, that transportation charges vary in a wide 
range as factors in the prices of commodities. The attached copy of statement 
No. 550 of the Commission’s Bureau of Transport Beonomics and Statistics ™“ 
shows, at page 7, that rail freight charges ranged in 1953 in percent of wholesale 
prices at destination from 0.25 percent in the case of airplanes, aircraft, and 
parts to 54.08 percent in the case of industrial sand. It is evident that, say, a 
10-percent increase or decrease in charges on airplane parts would have little or 
no effect on volume transported, though if one group of carriers advanced their 
rates by this amount and another group did not, there normally would be a 
tendency, at least, to shift the traffic to the carriers with the lower rates, if 
service conditions permitted. On the other hand, a 10-percent increase in the 
rates on commodities in which rates already represent over half of the wholesale 
price at destination would lead to efforts to readjust operations, as by limiting 
sales efforts to shorter hauls, with a reduction in total volume shipped. 

While the data available do not provide ready proof that such is the case, motor 
carriers subject to the Commission's jurisdiction have somewhat more traffic, 
relatively, in which the demand is inelastic, or relatively so, than do railroads. 
That is, motor carriers subject to the Commission's jurisdiction transport more 
traffic in which the freight charges are a relatively small part of delivered price 
than do the railroads, each in terms of total traffic carried. Thus, except on short 
hauls, motor carriers transport very little bituminous coal, for which the ratio 
of rail charges to wholesale value was 40.33 percent in 1953, and proportionately 
more cigarettes and liquor than the railroads do. The fact that in 1954 (prelimi- 
nary) the average revenue per ton-mile was 5.982 cents for motor carriers and 
1.421 cents for railroads is a reflection in part of those differences in the propor- 
tions in which high- and low-grade commodities are carried. These averages, 


5. Retained in Small Business Committee files. 














336 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


however, must be used with some care. Thus, of the tons originated by larger 
class I motor carriers in 1953 about 54.3 percent were less-than-truckload and 
therefore bore higher rates than apply, as a rule, on truckload shipments, whereas 
for railroads less-than-carload tons represented only 0.6 percent of total tons. 

Statistics on commodity movements by truck and rail collected under the 
auspices of the United States Department of Agriculture have been analyzed on 
a number of occasions in ways which are of interest here. The May 1954 issue 
of Marketing and Transportation Situation, reported that a reduction in rail 
rates was accompanied by a marked shift of fresh citrus fruit from motor to 
rail transport. Also, a study made by the agricultural experiment station at 
Gainesville, Fla., found that a decrease on November 1, 1950, in rail freight 
rates was accompanied by an increase of 16 percent in rail shipments in November 
1950 over that month in 1949 in percentage of total volume of citrus shipped to 
the affected cities, whereas no such increase occurred as to points where no 
such decrease in rates was made. However, quality of service, type of container 
used, origin area of the shipments, region of destination, size of the destination 
city, method of sale, seasonality of movement, and type of purchaser were factors 
in choice of means, as well as in the cost of transportation.© A study of grain 
movements in the Southwest also found that lower rates were a factor in the 
choice of movements by truck to market in that area. A tabulation of rail and 
motor rates was included in the study, but other factors again were found to 
exist... The same may be said of a study of the transportation of apples which 
listed among the advantages of shipping by truck the better and faster service, 
lower rates, less handling, flexibility in size of shipments, less loss and damage, 
flexible stopoff service, and prompter payment of claims, with major disadvantages 
(among others) listed as less reliability, more loss and damage, inadequate 
service on exports, and lack of uniform rates.* Still another study, of the trans- 
portation of Florida frozen orange juice concentrate, found that trucks were 
used to open markets and, when the market was developed to take volume ship- 
ments, the cheaper volume rates by rail would attract and take over traffic 
formerly, or at first, moved by truck.’ 

Repeatedly, the matter of motor-carrier rates in rail rate cases, and of rail 
rates in motor-carrier rate cases, has come up in cases before the Commission. 
Further, the vast volume of unregulated for-hire and private intercity motor- 
vehicle traffic, comprising in 1950 somewhere around 60 percent of the total, 
testify to that ‘m:pertant competitive element in setting motor-carrier rates 
Data are not available to indicate to what extent lower rates would divert such 
traffic to regulated motor carriers or the contrary effect of higher charges. 

In short, lower rates are known to have attracted traffic both from and to 
the trucks, including agricultural products (as stated above) and also auto- 
mobiles and steel, but other factors are Known to be present and important. 


9 


25. To what extent do the Commission's route commodity, and other restrictions 
promote adequacy of motor-carrier freight service? To what extent do they 
promote efficiency of service? To what ertent do they result in lower rates 
to shippers and consumers? 

We believe that the system of licensing motor carriers by routes, commodities 
and other matters, as provided in the Interstate Commerce Act and administered 
by the Commission, promotes adequacy and efficiency of service (1) by estab- 
lishing clearly and definitely the scope of the duty of motor-common carriers 
to render safe and adequate service as provided in section 216 (b), which duty 
may be enforced through sections 204 (a) (1), 204 (c) and 212 (a); (2) by 
limiting the number of carriers to that reasonably required in the public interest, 
it helps to avoid cutthroat and destructive competition and to maintain a 
sound economic condition ameng the carriers, a sound economic condition being 
essential to the ability of carriers to provide safe and adequate facilities, 


*M. A. Brooker and K. M. Galbraith, Factors Influencing the Method of Transportation 
ae in Mantating poems Florida Citrus, Agricultural Experiment Station, Gainesville, 

la. September 1954. 

*W. J. Hudson and E. K. Henschen, The Transportation and Handling of Grain by 
Motortruck in the Southwest, Production and Marketing Administration, Department 
of Agriculture. May 1952. Another study which may be mentioned here is: D. E. Church, 
Effect of Increases in Freight Rates on Agricultural Products, Department of Agriculture, 
Circular No. S47, April 1950. 

SJ. R. Snitzler. Transportation of Apples in the Appalachian Belt, 1952-53 


Agricul- 
tural Marketing Service. Aucust 1954. 





°M. R. Purcell, Transportation of Florida Frozen Orange Juice Concentrate, Agricultural 
Marketing Service, May 1955. ; 
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properly maintain its equipment, and continue cargo and public liability insur- 
ance, all being necessary to the furnishing of adequate and efficient service; 
and (3) by limiting the carriers performing a given service to a reasonable 
number, the spreading of traffic too thin for economic operation is sought to 
be avoided and an opportunity is afforded carriers to obtain a sufficient amount 
of traffic to enable efficient operation with reasonable loads and schedules. 

To the extent that the licensing of carriers with respect to routes, territories, 
and commodities promotes efficient operation, the long-run effect should be in 
the interest of lower rates to the public. It should be stated, however, that 
without any restrictions competition would become so severe that reductions 
of rates below cost would result with consequent failures or abandonments. 
This may enable some shippers to receive sporadic services at lower rates than 
under the present system, but these advantages to some shippers would be at 
the expense of the operators and indirectly upon the public in the form of 
highway accidents resulting from the failure to maintain equipment, unpaid 
loss and damage claims, and irregular and unreliable service. Even under 
the present system of regulation competition is so severe that there is a strong 
tendency toward reducing rates below cost. 


26. How many certificates of convenience and necessity granted by the Commis- 
sion contain route restrictions? Commodity restrictions? Other restric- 
tions? How many (percentagewise) of the certificates contain general 
commodity authorizations? How many special commodity authorizations 
(1, 3 or less, 6 or less, etc.)? What percentage of the general commodity 
authorizations contain specified exceptions? How many of such authoriza- 
tions contain 1, 2, 3, 4, 5, 6, ete., exceptions? 

We have no figures available as a basis for answering these questions. To 
compile such figures would require a study of all the operating authority de- 
scriptions in all certificates issued by the Commission. The number of such 
operating authority descriptions, it is believed, exceed 100,000 and may exceed 
200,000. Even if the funds and the employees were available for such a study, it 
could not possibly be compiled within the time the committee desires the infor- 
mation. ‘lhe Commission has never issued certificates and permits authorizing 
stereotype forms of operations. Under the grandfather clauses it authorized 
operations according to the operations conducted by the carriers on the critical 
dates, Whatever they were, and under the public convenience and necessity and 
consistent with the public interest provisions it has issued certificates and 
permits authorizing whatever operations appeared to be warranted by the record 
and the evidence. The operation which a carrier is authorized to conduct, 
therefore, is individual and does not necessarily fall within one of a limited 
number of categories. Many carriers have several types of authority, i. e., 
regular route, irregular route, general commodity, special commodities, ete. 
These various types of operating authority may have been issued to the carrier 
by the Commission or they may have been acquired through the purchase of 
existing rights held by other carriers. 

Routing is specified, generally, in certificates in which the carrier’s business 
is the serving of points along specified highways. The specification of routes 
serves to limit the carrier’s operations to those highways and, generally, through 
the grant of authority to serve intermediate points, as a designation of the points 
at which service is authorized. Section 208 (a) of the act provides for the 
specification of routes in certificates and the definition of a common carrier 
in section 203 (a) (14) distinguishes between regular and irregular routes. As 
previously stated, we have no practical way of determining the number of cer- 
tificates in which routes have been specified. 

All certificates except a very small number, possibly less than 25, have some 
limitation upon the commodities that the carrier may transport. These few 
carriers who have authority to transport “general commodities” without any 
commodity exceptions or limitations are authorized to do so and have the duty 
to provide upon reasonable request any and all types of service, including house- 
hold moving, tank truck service in the handling of all types of commodities, 
the handling of articles which because of size or weight require special equip- 
ment. Few motor common carriers desired to assume this broad obligation. 
The usual exceptions to general commodity grants, therefore, were largely in- 
cluded in accordance with the desires of the applicants rather than imposed 
by the Commission. The exceptions frequently included in so-called general 
commodity certificates are, those of unusual value, dangerous explosives, house- 
hold goods as defined in Practice of Motor Common Carriers of Household Goods 
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(17 M. C. C. 467), commodities in bulk, commodities requiring special equipment, 
and commodities injurious or contaminating to other lading. 

Where the scope of a carrier's grandfathe operations or the evidence sub- 
mitted by an applicant does not establish the right to commodities of a scope 
which would warrant a description “general commodities” with specified ex 
ceptions, the certificate specifies the one or more classes of commodities which 
the carrier may transport. We have no figures showing the number of carriers 
whose certificates use the term “general commodities” and how many describe 
the commodities in terms of specified classes of commodities. Many carriers 
have both types of certificates, or both types in the same certificates, the differ 
ent descriptions, of course, applying to different territories, points, or routes 
These various types of commodity authorizations may have been issued under 
the grandfather clause, by grants upon proof of public convenience and neces- 
sity, or through purchase of certificates of other existing carriers. 

There are relatively few limitations upon common-carrier service other than 
with respect to territory, routes, points, and commodities. Special descriptions 
of operations have been used in the case of automobile transporters. When the 
Motor Carrier Act, 1935, became effective, the Commission found that there 
existed in the industry a distinction between “initial movements” (movements 
of new cars from factories) and “secondary movements” (other movements of 
automobiles). The Commission accepted the existing distinetion and it has 
been followed in authorizing the transportation of automobiles. In order to 
allow certain carriers to continue to render a complete service to certain in 
dustries they were serving, certificates have been issued authorizing the trans 
portation of “machinery, materials, equipment, and supplies used in or in con 
nection with the construction, cperation, repair, etc., of pipelines, including the 
stringing or picking up of pipe,” etc., commodities produced or dealt in by cet 
tain types of manufacturers, packinghouse products and supplies, ete. 

Special limitations upon service have been imposed in granting motor Car- 
rier certificates to railroads or to motor carriers subsidiaries for the furnishing 
of substituted motor for rail service. Certificates issued to carriers engaging in 
household moving services denote special types of operations, different from 
ordinary merchandise hauling. As previously indicated, we do not have data 
showing the number of such restrictions. 


27. How does the frequency of cach of the above restrictions vary as between 
different types and sizes of motor carriers? 

We have no figures on these matters. Based upon our general knowledge, how- 
ever, it may be said that the size of the carrier has no bearing upon the type of 
certificate that is granted. 

There is, to some extent, a relationship between the commodities authorized 
and the territorial or regular route type of operations. Although there are 
irrecular route motor carriers of general commodities, such commodity author- 
izations tend to be regular route operations. On the other hand, special com- 
modity authorizations tend to be irregular route in character. Carriers of house- 
hold goods, for example, may have authority to operate throughout the United 
States because such commodities may at any time move from any point to any 
other point. Similarly other special commodity operations such as the trans- 
portation of gasoline, commodities which because of size or weight require 
special equipment, automobiles, and various classes of commodities requiring 
tank trucks generally are irregular route operations. 


28. What techniques are available to the Commission for the enforcement of its 
commodity restrictions? How are these techniques used? Illustrate with 
typical eramples. 

The same techniques are available for the enforcement of commodity restric- 
tions that are available for the enforcement of territorial limitations and other 
requirements of the act. The Commission’s staff does not have authority to take 
persons into custody. It has no regular staff corresponding to highway police 
although supervisors and safety inspectors may interview rivers at stops en 
route and may examine vehicles at such stops. They do not, however, halt 
vehicles on the highways in the manner of traffic policemen. 

Evidence of violations may be received in several ways. Under section 220 
of the act authorized employees of the Commission may inspect records and 
properties of carriers subject to regulation. A substantial source of information 
regarding violations of commodity and area limitations in certificates are com- 
plaints made to the Commission by competing carriers. Carriers are informed 
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regarding the operating rights of other carriers in their area and they quickly 
discover and complain of unauthorized transportation. 

A typical enforcement action may be described as follows: 

A complaint is received from carrier A that certain traffic of a shipper which 
A formerly handled, is being transported by B who is not authorized to transport 
that traffic. The Commission’s enforcement staff will check B’s authority and if 
it is of the opinion that B is not authorized to perform the alleged service it will 
proceed to look into the matter and perhaps gather evidence which may be used 
in an enforcement proceeding. This evidence may be the records of the shipper, 
the consignee, or the carrier or it may be testimony or records of other persons. 

An attempt is made to obtain an explanation from carrier B. If it should 
appear that the violation by B was “knowingly and willfully” committed, the 
Department of Justice may be requested by the Commission to prosecute to re 
cover penalties. On the other hand, if it appears that the handling of this traffic 
was caused by a reasonable mistake or misunderstanding, in other words, that 
the violation was not “knowing and willful,” the matter will be explained to 
the carrier but no punitive action will be taken. If the carrier persists in the 
belief that it is authorized to perform the service and intends to continue to do 
so, a Civil action may be instituted in the courts to restrain further handling of 
this traffic or a proceeding may be instituted by the Commission to enable the 
Commission to pass upon the matter and, if appropriate, issue an order re- 
quiring the discontinuance of the service. In such a proceeding, the burden of 
proof is upon the Commission’s enforcement staff and any order of the Commis- 
sion is subject to judicial review. 

In some cases, such as those involving repeated violations a proceeding 
may be instituted by the Commission with the view to a possible revocation of 
the carrier’s certificate. Before a certificate may be revoked, it is necessary 
for the Commission, after a hearing, to determine that the carrier has violated 
certain requirements and issue an order requiring it to discontinue the viola- 
tions. If the carrier thereafter willfully violates this order and that fact is 
established at a further hearing, the Commission may suspend or revoke the 
carrier’s certificate. Each of these orders is subject to judicial review. 


20, Do the Commission's commodity restrictions result in empty or partial-load 
return trips? Quantitatively, what is the extent of empty or partial-load 
return trips? What is the impact on the carriers affected? 


We have no figures on these matters, but the Commission believes that its 
handling of these matters has tended to preserve a sound economic condition 
among the carriers which is a condition precedent to the maintenance of an 
adequate and efficient carrier service in the interests of shippers and the general 
public. The commodities which a carrier is authorized to transport are not 
determined arbitrarily or casually, but only after opportunity for a hearing at 
which all interested persons, the applicant, competing carriers, shippers, and 
others, may explain what the effect will be of any proposed grant or limitation. 
Any uneconomical or unfavorable effects upon the interested persons most 
likely will be developed upon the record. The action of the Commission is based 
upon this record. 

The fact that vehicles may be moved empty or partially loaded does not nec- 
essarily have any relation to operating rights. Probably in few situations is the 
traffic between two points or areas exactly the same in each direction. In some 
instances the predominant traffic in one direction may be seasonal but well dis- 
tributed in the other direction. This may result in empty movements in one 
direction for a portion of the year and empty movements in the opposite direction 
at other times. All of these possibilities are considered with reference to the 
particular location in passing upon applications. The possibility that the issu- 
ance of additional operating rights will so divide the traffic that all carriers 
Will operate with part loads or with considerable empty mileage is freqeuntly 
presented. 


00. What is the statutory basis for the Commission's commodity restrictions? 
Section 203 (a) (14) states: 
“The term ‘common carrier by motor vehicle’ means any person which holds 
itself out to the general public to engage in the transportation by motor vehicle 
in interstate or foreign commerce of passengers or proper ty or any class or classes 
thereof for compensation * * *.” [Italics added.] 
This is a recognition of the common law rule that a person may he a comrion 
carrier of only one or a limited number of commodities and not of others (see 
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13 C. J. S. 30 and 10 C. J. 41, and cases cited therein). At the latter citation 
appears the following statement: 

“A carrier is not bound to carry for every person tendering goods of any 
description but its obligation is to carry according to its public profession. As 
otherwise expressed a common carrier may hold itself out to the public as being 
a carrier of special articles only, and, if it is only engaged in the carriage of such 
articles it is under no obligation to carry other things. Also it may hold itself 
out as a carrier of freight generally prepared for carriage in a particular way, 
in which case it will not be bound to carry except to the extent and in the manner 
proposed.” 

The last-quoted sentence relating to packing expresses the background for 
interpreting the act as authorizing the issuance of certificates for the transpor- 
tation of freight in bulk in tank trucks or in dump trucks, but not in packages, 
and vice versa. It also is the background for distinguishing between the trans- 
portation of articles of household use by carriers of general freight in the usual 
manner of such carriers and the furnishing of household moving services by 
specialized household goods carriers. Section 208 (a) also requires certificates 
to specify “the service to be rendered” by the carrier. 

The language of section 209 (b) that “The Commission shall specify in the 
permit the business of the contract carrier covered thereby and the scope 
thereof * * *” is deemed to be authority for the limitation of contract carriers 
with respect to commodities and other matters. This view is supported by the 
decision of the Supreme Court in Noble v. U. S. (319 U. S. 88). 


$1. What percentage of carriers have no-return authorizations? What percent- 
age of carriers have limited-return authorizations? 


There are no statistics available from which these questions may be answered, 
To compile such figures would require the examination of perhaps one hundred to 
two hundred thousands of separate grants of authority in all certificates and 
permits. 

The Commission has been aware of the fact that one-way operations usually 
are not profitable except when special circumstances exist. One-way operations 
are common in the handling of commodities requiring special equipment suitable 
for the handling of few or no other commodities, or where the movement of such 
commodities or those requiring the same type of equipment is in only one direc- 
tion. Examples are the transportation of automobiles from automobile factories, 
many tank-truck operations, and other specialized services. Many contract car- 
riers are required by their customers to serve only them, and the pattern of many 
carriers is to specialize in certain types of hauling. 

Few carriers of general freight are authorized to transport in only one direc- 
tion. When such exist, the certificates or permits may have originated in the 
grandfather clause and represent the pattern of the grandfather operations and 
they may exist where there is an unbalance of traffic between two points or 
territories, or from other special circumstances. 


$2. What percentage of the nonspecialized carriers have return haul limitations? 


As stated in the answer to question 31, no figures on this subject are available. 
There are some such authorizations but it is not believed that the number or 
the extent of limitations is large. When such limitations have been imposed it, 
no doubt, was believed that this action was in the public interest. The usual 
reason for imposing such a limitation would be that the public is now receiving 
adequate service and not to impose the restriction would injure another carrier 
which needed this traffic to maintain its operation in serving the public in this 
or other operations. To the extent that such limitations exist, it is believed 
that a large percentage originated under the grandfather clause and reflected 
the pattern of the operations conducted by the carrier or its predecessor on the 
grandfather date. 


83. What percentage of routes (by number and mileage) is subject to return- 
haul limitations? 


As indicated in the answer to question 31, figures on this matter are not avail- 
able. A typical regular-route carrier is one which furnishes a general freight 
service along a highway, transporting in both directions, and frequently operat- 
ing on schedule or rendering very frequent service. There are, however, excep- 
tions. Some special commodity carriers, the nature of whose operations is a one- 
way service because of the character of equipment used or other reasons, also 
operate over regular routes. In some instances the backbone of a carrier’s opera- 
tion may be transporting large quantities of a certain commodity in one direc- 
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tion, while on the return trip it may transport whatever, if anything, is available. 
This may result in different commodity authorizations in different directions, 
In some instances operating authorities may not be symmetrical because the 
carrier is engaged in transporting private or exempt traffic in one direction and 
transporting under a certificate entirely or primarily only in the opposite direc- 
tion. The unbalance of the potential traffic between two points or areas may 
be a factor resulting in unsymmetrical operations. 

We would like to point out that while the Commission always bears in mind 
the desirability of two-way hauls in the interest of efficiency and economy, it has 
not issued certificates tailored to conform to any preformed doctrine but it has 
undertaken to determine the needs in the public interest in each situation that 
is presented, and in accordance with the evidence. No standardization of policy 
as to authorizing return hauls and other matters because, to paraphrase the 
language of the Supreme Court in Securities Commission vy. Chenery Corporation 
(332 U. S. 194, 208), used in another connection, the problem of the nature and 
extent of the operating authority that may be needed is “so specialized and 
varying in nature as to be impossible of capture within the boundaries of a 
general rule.” 


3). How do the above percentages (questions 31, 32, 33) differ as between differ- 
ent size classes of carriers? 

No figures are available, but as stated above, the operating authority granted 

is in accord with the evidence in the case, whether under the grandfather clause 

or upon proof of public convenience and necessity. In either instance the size 


of the carrier is not a fact which determines whether the application is granted or 
denied. 


35. What kind of restrictions does the Commission impose as to the kinds of 
containers in which authorized commodities may be carried? Cite some 
typical eramples. How extensive (quantitatively) are these restrictions? 


There are few operating authority restrictions with respect to the packing of 
the commodities authorized to be transported. One such is the authority granted 
some motor carriers to transport unpacked new furniture. This was recognized 
in the trade as an undertaking, separate and distinct from the ordinary trans- 
portation of packed furniture by general commodity carriers and as different 
from household moving services. We have, of course, limited grants of operating 
authorities to transport bulk commodities, such as in tank trucks or dump 
trucks, omitting authority to transport the same commodities when in packages. 
Also we have distinguished between household moving services in which rela- 
tively little packing is required, and general freight services in which goods 
must be in condition for safe transportation in that type of op ration. 


36. What kind of inseason restrictions does the Commission impose? How ea- 
tensive (quantitatively) are these restrictions? What size class of carrier 
is primarily affected? 

A few certificates and permits authorize service only during certain seasons. 
No figures are available, but there are few passenger operations in which the 
carriers desired to assume the obligation to furnish service only during vaca- 
tion seasons. There also are a very few seasonal motor carrier operations based 
upon the fact that navigation on the Great Lakes is seasonal. As an example, 
carrier transporting automobiles from factories in the Great Lakes region may 
desire one form of authority during the open navigation season because the auto- 
mobiles will move in part by water, while during closed season of navigation 
it may transport direct from the factory. In at least one instance the Commis- 
sion has issued ail-the-year authority where the carrier’s grandfather rights 
and its application were only for seasonal operatitons (The Hudson Bus Trans- 
portation Co., Inc., 46 M. C.C. 9; Boulevard Transit Lines, Inc. v. United States, 
77 F. Supp. 594). 


»~ 


57. What kind of size-of-shipment restrictions does the Commission impose? 
How extensive (quantitatively) are these restrictions? What size class of 
carrier is primarily affected? 

In the early days of the act, some certificates and permits were issued (prob- 
ably mostly under the grandfather clauses) authorizing transportation only in 
truckloads or in quantities of not less than 10,000 pounds. Some of these were 
irregular-route carriers who offered a sort of taxi freight service and would 
not accept a shipment unless it earned sufficient revenue to warrant the round 
trip. Other carriers desired to handle only truckloads on the theory that this 
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was the most profitable type of traffic because it avoided the expensive terminal 
services, collection and delivery, billing and collecting for small less-than-truck- 
load shipments. This type of authority is not now generally favored on the 
theory that the carriers should furnish a compiete service in the handling of all 
size shipments. 

There are also a few carriers who specialize in parcel service, such as making 
deliveries for department stores in areas around cities, such as Philadelphia 
and New York City. 

In some unusual situations the Commission still may issue certificates or per- 
mits with size-of-shipment descriptions, but it is not believed that the total 
outstanding operating authorities of this kind is important. 


38. What type of restrictions does this Commission impose with respect to 
Shipper groups that a carrier can deal with? How extensive (quantitatively) 
are these restrictions? What size class of carrier is primarily affected? 

In some instances permits issued to contract carriers have authorized trats- 
portation only under contracts with persons engaged in certain types of business. 
Such restrictions have not limited a carrier to serving any named shipper: only 
certain types of shippers, such as wholesale groceries or packinghouses. The 
purpose of such limitations was to authorize a general contract carrier service 
for a particular type of industry, including supplies, equipment and materials 
used by that industry as well as its products. Such operations were found, 
under the grandfather clause, to exist. This type of contract carrier authority 
was approved by the Court in Noble v. U. S. (319 U. 8. 88). Some contract 
carriers are authorized to transport such Classes of commodities as packinghouse 
products and supplies (Dart. 54 M. C. C. 429, affirmed, Dart Transit Co. v. U.S. 
100 Supp. 876, 345 U. S. 980). Perhaps most contract carrier permits contain 
no limitations such as those mentioned, but merely authorize the transportation 
of a class of articles as in the case of common carriers, however, no figures of 
the numbers of these various types of permits are available. 

With the exception of possibly a few instances in which a common carrier 
has been authorized to perform a service for the United States, common carriers 
are never granted authority to serve only a class of shippers. In some instances 
common carriers have been authorized to transport Classes of commodities such 
as, “such general merchandise as is dealt in by wholesale and retail grocery 
stores.” Such certificate descriptions denote a class of commodities rather 
than a limitation of the carrier to serving wholesale and retail grocery stores 
(Sanders, 47 “fF. C. C. 210). A few certificates have been issued authorizing 
motor comm” carriers to transport property “which are at the time in the 
primary Custody of and moving on bills of lading of a railway express company.” 
There also has been issued a very small number of certificates authorizing the 
transportation of commodities, “which are at the time moving on bills of lading 
of freight forwarders.” These last two classes were intended to provide service 
in the handling of express and freight forwarder traffic. Certificates authorizing 
only service auxiliary and supplemented to rail service have descriptions in- 
tended to accomplish that limitation. 


39. What percentage of regular route carriers are barred from serving “inter- 
mediate points’? What percentage of such carriers have the right to service 
only specified intermediate points? 

We do not have available figures as to the number of regular route carriers 
which are not authorized to serve intermediate points or which are authorized 
to serve only certain intermediate points. What are intermediate points and 
what are terminal points depends upon the particular motor carrier operation. 
Buffalo, Detroit, and Cleveland may be intermediate points if the carrier is 
operating between New York and Chicago, but there will be many other carriers 
operating between two or more of these points. Motor carriers, generally, de- 
sire to serve intermediate points which are substantial sources of traffie of 
the kind handled by them. On the other hand, carriers may not desire the 
burden of serving small intermediate points which offer only a small amount of 
traffic. The serving of such points may increase the ecarrier’s operating cost 
beyond the revenue received from the added traffic and may impede and slow-up 
the carriers operation between the important points which are its principal 
sources of traffic. The Commission always has recognized the right of these 
small intermediate points to transportation service and in some instances it 
has imposed the duty of serving such points by including it in the carrier’s 
certificate even though this authority was not sought. It has been upheld by 
the courts in so doing (Chicago, St. P. M. € O. Ry. Co. v. U. 8., 322 U. 8. 1). 
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Whether a certificate shall include authority to serve intermediate points is 
determined by the facts and the evidence in each particular case. 


}0. What is the impact of the above restriction on various size classes of car- 
riers? Does the impact vary as between regular and irrregular route car- 
riers? 

We would like to insert a brief comment on the use of the word “restriction” 
in these questions relating to operating authorities. If a carrier w ‘re authorized 
to transport general commodities, without any exceptions or limitations, between 
ill points in the United States, it would not be subject to any restriction. Any 
rrant of authority less than that might be referred to as being subject to a 
restriction. Apparently, it is in this sense that you have used the word “restric 
tion.” It is not believed that any motor carrier would undertake to furnish 
transportation service without restriction. In the absense of licensing regula- 
tion each carrier would impose its own restrictions. That has been the practice 
in the absence of regulation. No doubt these self-imposed limitations would 
include restrictions as to points, territory, as to commodities, and perhaps other 
inatters. A more appropriate use of the term “restriction” probably would be 
with respect to the difference between the operations which a carrier desires 
to conduct and those which it is authorized to conduct. Many certificates and 
permits issued by the Commission grant only limited operating rights, but those 
limited grants do not necessarily imply restrictions, for they may be all the 
carrier desires to conduct. Whether this is true in any particular instance can 
be determined only by examining the record in which the grant was made, or by 
uscertaining what the carrier would do if there were no licensing provisions in 
effect. In some instances, licensing operates to require common carriers to 
conduct operations they do not desire to conduct. 

We have no specific data on the impact of the licensing provisions upon car- 
riers of various sizes nor upon regular and irregular route carriers. We have 
no doubt, but that this aspect of regulation is beneficial to all sizes and classes 
of motor carriers, as well as to competing forms of transportation, and to the 
public served by them. 


j1. How many applications are pending to. eliminate waste mileage resulting 
from circuitous reutes specified in certificates? What is the Commission’s 
estimate as to the total waste mileage involved in such applications? 

We regret that this information is not available. There was pending before 
the Commission on October 31, 1955, 2,604" applications under sections 207 and 
209, which would include those seeking authority to use alternate routes to reduce 
inileage. These applications are not classified as to the types mentioned in the 
question and the only way in which the number of this type may be ascertained, 
would be to analyze each of these applications. There are, no doubt, a number 
of such applications pending. 

On June 28, 1955, the Commission adopted regulations which, to some extent 
relieves carriers from strictly following their specified routes where they 
desire to use other highways for reasons of operating convenience and economy. 
A copy of this order entitled “Rules and Regulations Governing the Use of Relo- 
cated, Renumbered, and Alternate Highways, Deviation From Authorized Routes 
and Deadheading of Empty Vehicles, etc.,” is attached. For convenient reference 
one paragraph (sec. 211.1 (¢c) (8)) concerning the use of alternate routes is 
quoted : 

“(8) ‘Alternate route for operating convenience only’—Where a motor ¢ar- 
rier is authoribed to operate over a regular service route parallel to other high- 
ways which afford a reasonably direct practicable route between points on the 
regular service route, it may use such other highways as an alternate route for 
operating convenience only (with no service at intermediate or off-route points 
in connection therewith), subject to the ‘general conditions’ outlined in para- 
zraph (d) below, provided the distance over such alternate route is not less 
than 90 percent of the distance over the carrier’s authorized regular service 
route.” 

Since the adoption of this regulation a substantial number of pending applica- 
tions for the use of alternate routes have been withdrawn or dismissed on the 
zround that this regulation allows the carrier to do what it desires without the 
necessity of obtaining a change in its certificate or permit. 


12 One thousand nine hundred and six heard, ready for hearing or being handled on no- 
hearing procedure, 309 not yet ready for hearing, and 309 decided and awaiting the 
isuance of certificates or permits. 
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We have no basis for making an estimate of the additional miles that trucks 
may traverse in following the authorized regular route rather than traveling the 
shortest route. It should be understood, however, that where a carrier has a 
route which is circuitous, it usually is because the carrier serves points along 
that route, the circuitous route being established pursuant to an application 
of the carrier of its predecessor, in order to include certain points desired to be 
served not on the most direct route. The savings would occur only as to such 
truckloads as the carrier may have to move between termini, between which there 
is a highway shorter than the authorized route. 


42. What is the Commission's policy with respect to granting shorter route 
applications? Illustrate with typical cramples. 


The Commission’s policy with respect to granting shorted route applications 
(commonly referred to as alternate routes) is, freely to grant such applications 
wherever the circuity is such that the carrier is in fact a competitive carrier 
between the points, but to deny applications where the circuity is so great that 
the carrier is, in fact, not in the business of transporting between the points, 
unless a need for its service over the short route is shown. In the latter situa- 
tion, the granting of the application would constitute allowing the carrier to 
enter an entirely new field: This it may do, provided it shows that such ad- 
ditional service is required by public convenience and necessity, but the Com- 
mission has not granted alternate routes in such instances merely upon a 
comparison of operating expense over the two routes. In this connection, most 
of these alternate route applications arise from circuitous combinations of routes, 
ather than from the circuity of a single authorized route. As an example, a 
earrier having a route between Cincinnati and St. Louis may acquire a route 
between St. Louis and Chicago and then apply for an alternate route over the 
shortest highway between Cincinnati and Chicago. To this extent questions 41 
and 42, relating to alternating routes, have considerable in common with ques- 
tion 43 concerning the use of common gateways. 

Many decisions of the Commission illustrate the application of these principles, 
There was considerable discussion of alternate routes in Dixvie Ohio Express Co. 
(30 M. C. C. 291), which involved an application for an alternate route to avoid 
traveling through Kentucky which had a maximum weight law which made 
the carriers’ operation more expensive. In granting the alternate route the 
Commission stated: 

“In our opinion, public convenience and necessity, in a proper case, may be 
found in operating economies and these things which contribute to expedition, 
safety, and efficiency in operation, all of which, though they benefit first the 
carrier, indirectly contribute to public safety and more reliable, more expeditious 
and cheaper transportation. Given a proper showing of these things, a finding 
of public convenience and necessity is justified.” 

In Motor Express Inc. (29 M. C. C. 56), by a combination of routes, the appli- 
cant was transporting between Texarkana and Shreveport, the distance over these 
routes being 125 miles. In authorizing the carrier to operate over the direct route, 
a distance of 74 miles, division 5 stated: 

“As to the adequacy of protestants’ service and equipment, it is our opinion 
that, inasmuch as no new service is involved, such fact has no probative value. 
It is clear that applicant will be able to operate more efficiently and more 
economically, with ultimate indirect benefit to the public.” 

In Hall, Extension of Operations (44 M. C. C. 104), the applicant sought 
authority to use a new route between Memphis, Tenn., and Alexandria, La., at a 
saving of 106 miles. In denying the application, the Commission stated: 

“To justify this operation (alternate route), applicant relies solelv on evidence 
of operating economies and efficiencies. Such evidence has been found sufficient 
justification for a finding of public convenience and necessity, in a proper case. 
See Dirie Ohio Erp. Co., Extension of Operations—Bristol (30 M. C. C. 291). 
It is not sufficient in the instant case because the proposed operation is tanta- 
mount to a new service. Applicant’s estimated savings in expenses are predicated 
on the basis of one round trip a day between Memphis and Alevandria by way of 
the proposed route, but there is no evidence that sufficient traffic is available to 
warrant a daily service, particularly on return trips from Alexandria to: 
Memphis. Aside from this defect in the evidence of operating economies, appli- 
cant has failed to establish a public need for improved service between these 
points or the inability of existing carriers to meet such a need over their direct 
routes. Although these carriers furnish joint-line service whereas applicant 
would render single line service, his advantage in this respect has not been shown 
to be of material importance to any prospective shippers. In our opinion, the: 
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proposed operation really involves the institution of a new service and hence, 
requires full proof of public convenience and necessity and not merely a show- 
ing of operating economies and efficiences.” 


53. Does the Commission still follow the “gateway” restriction in authorizing 
routes? Why or why not? 


Where a common carrier is granted authority to transport between A and B 
and at the same time or subsequently acquires authority to transport between 
B and C, the Commission has interpreted the grants permitting the carrier to 
transport between A and C, provided the transportation is through B. It is 
assumed that the question relates to the necessity for the carrier traveling 
through B in transporting between A and C, even though there may be a shorter 
highway between A and C. 

This interpretation literally follows the operating authorities, but it also is 
a very practical matter if the plan of licensing according to routes, points, and 
territories, as provided in the act, is to be followed. As an example, a Carrier 
may be authorized to transport between Chicago and New York City and, at the 
same time or subsequently, it acquires authority to transport between Chicago 
and Philadelphia. According to the above interpretation the carrier, in theory 
at least, may transport between Philadelphia and New York City, provided the 
goods are transported, in accordance with its operating authority, through 
Chicago. Of course, no carrier would undertake such transportation in com- 
petition with carriers operating over the direct routes, nor would any shipper 
select such route. Thatis the result that was intended when the certificates were 
cranted. There was no intention to authorize transportation between New York 
and Philadelphia. If carriers were not required to travel through the “gateway” 
in such instances and operating authorities continue to be issued upon proof of 
public convenience and necessity, it would be necessary to add to the certificates 
many exceptions as to what services were not authorized. 

Where a carrier has diverging routes in the form of a “V,” the distance between 
points on the two routes near the apex through the junction may not be unduly 
cirniteus and may even be the shortest highway distance between the points. 
At points further and further removed from the junction and as cross highways 
appear, the route through the junction becomes more and more circuitous. At 
some point transportation through the junction will become uneconomical. 
Where this oceurs will depend upon the rate at which the routes diverge, the 
other available highways and other factors. Commodities for which a high rate 
is charged may be transported over routes with a higher percentage of circuity 
than may commodities yielding a low revenue. The Commission, therefore, has 
not undertaken any arbitrary rule with respect to the percentage of circuity over 
which shipments may be handled, but leaves that to the business judgment of 
the carrier and its customers. As pointed out in answer to questions 41 and 42, 
the Commission always is ready, in an appropriate case, to authorize operation 
over an alternate route in order to promote economy and efficiency, or upon 
proof of convenience and necessity. Also, as pointed out in answer to question 
tl. the Commission has issued regulations which permit use of shorter routes 
within certain limits without obtaining authority to use an alternate route. 
That regulation is equally applicable where the “gateway” interpretation is 
involved. A copy of that order is attached. 


TITLE 49—TRANSPORTATION 
CHAPTER I—INTERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 211—SCOPE OF OPERATING AUTHORITY : ROUTES 
PART 216—DEVIATION FROM AUTHORIZED ROUTES 


RvULES AND REGULATIONS GOVERNING THE USE OF RELOCATED, RENUMBERED, AND 
ALTERNATE HIGHWAYS, DEVIATION From AUTHORIZED ROUTES AND DEADHEADING 
OF EMPTY VEHICLES BY Motor COMMON AND CONTRACT CARRIERS SUBJECT TO THE 
INTERSTATE COMMERCE ACT 


At a Session of the Interstate Commerce Commission, Division 5, held at its office 
in Washington, D. C., on the 28th day of June A. D. 1955. 


A Notice of Proposed Rule Making was published in the Federal Register June 
4, 1954 (19 F. R. 3308), concerning the adoption of rules governing deviation from 
their authorized regular routes by motor carriers holding authority from this 
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Commission, through the use of (a) relocated, renumbered, and alternate high- 
ways which parallel their authorized routes; (b) bypass highways around con- 
gested areas or hazardous segments of authorized highways; (c) new bridges and 
tunnels constructed for the purpose of relieving congestion or eliminating danger- 
ous curves on existing highways: (d) ferries and bridges (old or new) when 
conditions require their use to continue a service authorized ; and (e) any avail- 
able highway to deadhead empty vehicles incidental to authorized transportation 
in interstate or foreign commerce. 

Due consideration having been given to the written data, views, and arguments 
submitted to the Commission in favor of or against the proposed rules, and revi- 
sion thereof to the extent found justified having been made: 

It is ordered, That Part 211 be, and it is hereby, revised by deleting the entire 
context, except § 211.8 which is retained in its present form, and substituting in 
lieu thereof the following: 

§ 211.1 Deviation from regular service routes, and from specific points author- 
ized and in connection with certain irregular route operations, involving the us: 
of relocated, renumbered, and alternate highways, interchange of equipment, and 
deadheading empty vehicles, by motor carriers subject to the Interstate Commerce 
Act. 

(a) Applicability of rules.—Subject to other rules and regulations applicable 
to any specific situation, and which are not to be superseded by this order, such 
as the Commission’s Regulations For The Transportation of Explosives and 
Other Dangerous Articles [49 C. F. R. 197.1 (d)], the following rules and regu- 
lations, Which are found to be just and reasonable, are hereby adopted and made 
applicable to the operations of all regular route motor carriers and, for inter- 
change of equipment, to irregular route carriers authorized to serve specific points 
in the transportation of explosives and other dangerous articles, operating pur- 
suant to certificates and permits issued by this Commission, with the following 
exceptions : 

(1) These rules and regulations shall not apply to operations by motor 
common carriers of passengers within 25 miles of the city limits of New 
Toa‘ ou. sz. 

(2) A carrier may not render service pursuant to these rules and regu- 
lations at any point‘in connection with an alternate or connecting route. 

(3) A earrier may not invoke these rules and regulations to deviate from 
an alternate or connecting route specifically authorized in its certificate or 
permit. 

(b) Definitions —As used herein, the following words and terms are con- 
strued to mean: 

(1) “Designated highway”—A highway identified for record purposes by 
number, letter, name, turnpike, “unnumbered county or state road,’ and the 
like. 

(2) “Redesignated highway”—A highway to which has been assigned a 
new designation (by number, letter, name, or other identifying reference) 
in lieu of the designation previously assigned thereto. 

(3) “Relocated highway”-——-A highway which has been constructed in a 
new location in lieu of an existing highway, or segments thereof, and which 
is intended to replace such existing highway or segments for public use. 

(4) “Regular service route’—A designated highway or series of highways 
over which a motor carrier is authorized to operate with provision in the 
certificate or permit for service at terminal, intermediate, or off-route 
points as specified therein, as distinguished from alternate or connecting 
routes as herein defined. Such service route may consist of a single route 
description in a carrier’s authority or a combination of two or more route 
descriptions by joinder at common service points. : 

(5) “Alternate route”—A designated highway or series of highways over 
which a motor carrier may deviate from a point on an authorized regular 
service route and return at some other point on the same regular service 
route for operating convenience or to avoid congested areas, dangerous 
grades, sharp curves, or other hazards on the regular route. 

(6) “Bypass route’—A route designated by proper authority for the gen- 
eral purpose of avoiding traffic congestion in a heavily populated area with 
resultant “speeding up” of motor vehicle operations. 

(7) “Connecting route’—A designated highway or series of highways 
over which a motor carrier may operate in transferring its operations from 
one authorized regular service route to another authorized regular service 
route. 
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(8S) “Detour route’—The highway or highways designated by proper 
authority for public use while the highway or highways normally used be 
tween specified points is or are temporarily closed or restricted, by reduced 
weight limits or other factors, for repairs or reconstruction or for any 
other valid reason. 

(9) “Deviation route’—Any of the facilities covered by these rules and 
regulations used by a motor carrier in lieu of its authorized regular service 
route. 

(10) “Deadheading empty vehicles’—The movement of vehicles, eithe: 
empty or carrying so-called exempt commodities, from point where cargo is 
delivered back to the carrier’s terminal or to another authorized point of 
service. 


(c) Special Conditions.—In addition to the general conditions set forth in 
wragraph (d) below, the following special conditions shall be applicable as 
dicated in each instance: 


(1) “Redesignated highway”—Where a carrier holds authority to operate 
over a specified highway and thereafter that highway or a segment thereof 
is redesignated, the carrier shall advise the Commission by letter giving 
sufficient information regarding the old and the new designation, the points 
between which the highway designation has been changed and where such 
highway is described in the carrier’s authority, to permit prompt change 
on the records of the Commission. The new designation of the highway 
will be shown when the Commission reissues the certificate or permit. 

(2) “Rebuilt highways and abandonment of old highways”’—Where a 
carrier holds authority to operate over a specified highway and thereafter 
that highway or a segment thereof is rebuilt, with curves reduced or elimi- 
nated, involving relocation of portions of such highway or segment thereof, 
the old highways or segment being no longer maintained for use by the 
general public, and the new or relocated highway or segment is identified hy 
the same designation as the old or abandoned highway, the carrier may 
operate over such relocated portions of the highway under its authority, and 
without notice to the Commission of such change, provided there is no change 
in the service which was rendered from the old highway, except that service 
may be rendered at intermediate points on the new highway which pre- 
viously were served as off-route points from the old highway, and points 
previously served as intermediate points on the old highway may be served 
as off-route points in connection with operations over the new highway. 

(3) “Relocated highway and maintenance of old highway under new 
designation”’—Where a carrier holds authority to operate over and serve 
points on or from a specified highway and thereafter that highway or a 
segment thereof is relocated and the old highway is maintained under a 
new designation, the carrier must continue to operate over the old highway 
and advise the Commission of the change in the highway designation as 
specified in (c) (1) above; or 

If the relocated highway is given the designation of the old highway 
and the carrier desires to operate over such relocated highway as an alter- 
nate route it may do so provided: That it continues to furnish service from 
the old highway at the authorized points; that it advises the Commission 
of the change in the designation of the old highway as specified in (¢) (1) 
above; and that it complies with the “General Conditions” outlined in para- 
graph (d) below; or 

If in connection with a regular service route the carrier is not authorized 
to serve any point on or from the portion of the old highway involved and 
desires to use only the new highway which bears the old highway designa- 
tion as its operating route, it may do so provided it promptly advises the 
Commission of such change giving descriptions of the old and the new high- 
ways between the points involved; but 

If the earrier desires to use the new highway for the purpose of serving 
intermediate or off-route points authorized to be served on or from the old 
highway appropriate authority for such operation must first be obtained 
from the Commission. 

(4) “Highways and streets within commercial zones”—If pursuant to 
the provisions of the Commission’s order in Ex Parte No. MC 37, dated 
February 11. 1952. as revised by order dated July 9, 1952, a motor carrier 
of property has the right to serve points in the commercial zone of a 
municipality or in a defined territory adjacent to an unincorporated com- 
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munity by virtue of holding authority to serve the base municipality or 
unincorporated community, the carrier may serve all places within such 
municipality and its commercial zone or unincorporated community and 
defined adjacent territory by use of any highway or street located therein, 
without notice to the Commission, provided that under its authority the 
carrier is not restricted to the use of specified highways or streets. 

(5) “By-pass route’—Where a new highway is constructed or one already 
constructed is designated for the purpose of avoiding congested areas or 
a difficult or hazardous segment of an existing highway, a carrier desiring 
to operate over such highway as a by-pass or alternate route to an author- 
ized regular service route may do so provided it complies with the “General! 
Conditions” outlined in paragraph (d) below. 

(6) “Bridges, tunnels, and ferries’—Where a new bridge or tunnel is con- 
structed to replace an old bridge or a ferry, or to eliminate a hazardous 
curve or grade, a carrier desiring to use such new bridge or tunnel may do 
so, subject to the Commission’s Safety Regulations [49 C. F. R. 179.1 (d)] 
and subject also to the “General Conditions” outlined in paragraph (d) 
below. 

(7) “Detour route’—When, subsequent to issuance of a carrier’s author- 
ity, for any cause over which a carrier has no control operations over its 
authorized service route or segment thereof are rendered unsafe, or when 
a federal, state, county, or other government official, in the exercise of 
police powers, temporarily prohibits the use of an authorized service route, 
or when a highway or a segment thereof which comprises all or any portion 
of the carrier’s authorized regular service route is closed or weight or other 
restrictions are placed thereon which temporarily prevent the operation of 
the equipment regularly and normally used by the carrier over that particular 
route, it may use the officially designated detour route in lieu of the closed 
or restricted highway. If use of the detour route will be for more than 30 
days and the distance over the detour route is less than 90% of the distance 
over the authorized service route a statement must be obtained from the 
State Highway Department, and forward to this Commission, showing the 
nature of the condition which prevents operations over the authorized route, 
the period it is anticipated that the service route cannot be used, and 
proper identification of the official detour route. Such statement is not re- 
quired if the use of the detour route will be for not more than 30 days, or if 
it can be used as an alternate route under the provisions of (c) (8) below. 
The carrier must resume operations over the authorized service route im- 
me‘liately upon removal of the condition which necessitated use of the detour 
route. 

(8) “Alternate route for operating convenience only’—Where a motor 
carrier is authorized to operate over a regular service route parallel to other 
highways which afford a reasonably direct and practicable route between 
points on the regular service route, it may use such other highways as an 
alternate route for operating convenience only (with no service at inter- 
mediate or off-route points in connection therewith), subject to the “Gen- 
eral Conditions” outlined in paragraph (d) below, provided the distance 
over such alternate route is not less than 90° of the distance over the 
carrier’s authorized regular service route. 

(9) “Deadheading empty equipment”’—A motor carrier may deadhead 
empty equipment over any highway which will provide a reasonably direct 
and practicable return of the equipment to the carrier’s terminal or to an 
authorized service point. 

(10) “Deviation from regular service routes in the transportation of 
U. S. Mail by motor carriers of property’—Common and contract motor 
earriers of property holding authority to operate over regular routes may 
deviate from their authorized service routes, without obtaining prior author- 
ity therefor, in delivering or picking up the U. S. Mail at points within 10 
airline miles of the authorized service routes, under contract with the Post 
Office Department, transporting authorized commodities in the same ve- 
hicle with the mail, subject to the “General Conditions” outlined in para- 
graph (d) below. 

(11) “Interchange of equipment by common carriers of explosives and 
other dangerous articles”—Interchange of equipment by common carriers 
holding authority to transport explosives and other dangerous articles over 
regular service routes, or over irregular routes serving specified points, may 
be effected at any place within 10 miles of a municipality or within 10 miles 
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of the Post Office of an unincorporated community where interchange is 
permissible under existing authorities of the interlining carriers involved, 
subject to the “General Conditions” outlined in paragraph (da) below. 

(12) “Service at military installations’—If entrance to a miiltary installa- 
tion is through a gate within the scope of authority held by a motor car- 
rier pursuant to a certificate or permit issued by this Commission or under 
decisions of the Commission relating to certificates and permits and there- 
after such entrance should be closed or for some other reason beyond the 
earrier’s control it is unable to use that entrance it may use other gates 
to continue serving the installation ; provided, however, that the carrier shall 
not travel more than 20 highway miles over public highways outside the 
scope of its certificate or permit or the territory it is permitted ot serve under 
decisions of the Commission relating to certificates and permits, subject 
to the “General Conditions” outlined in paragraph (d) below. 

(d) General Conditions.—Motor carriers holding authority from this Com- 
mission to operate over regular service routes, and those holding authority to 
operate over irregular routes serving specific points in the transportation of ex- 
plosives and other dangerous articles, may deviate from such routes or specific 
points as provided hereinabove, without obtaining prior authority therefor, 
subject also to the following general conditions: 

(1) Under these rules, operations at an interchange point or over a devia- 
tion route may be instituted by a carrier without prior notice to the Com- 
mission, and if the period of deviation is for not more than 30 days, no notice 
to the Commission concerning such deviation is required. If the period is 
for more than 30 days the carrier shall give notice to the Commission, by 
letter, immediately after such operations are instituted, specifying the inter- 
change point or points, if an irregular route operation, or, if a regular route 
operation, setting forth a complete description, by highway designations, of 
its authorized service route between the point where it proposes to leave 
such route and the point where it proposes to return thereto; and also a 
complete description, by highway designations, of the proposed deviation 
route between the point where it proposes to leave its authorized regular 
service route and the point where it will return thereto. 

(2) The letter must be accompanied by a map on which shall be clearly 
shown in one color the authorized regular service route and in a different 
color the deviation route involved, reflecting also in each instance the official 
highway designations. (Regular route only). 

(3) The letter shall contain a statement to the effect that the carrier filing 
the notice will continue to furnish reasonable and adequate service at all 
points it is now authorized to serve, that it will not serve new points or 
points it is not now authorized to serve, and that deviation from its author- 
ized regular service route as proposed will not enable the carrier to render 
a different service than that rendered under its certificate or permit, or to 
engage in transportation between any points where because of the circuity 
of its regular route, or otherwise, such operation is not practicable. (Reg- 
ular route only.) 

(4) The letter shall also contain a statement indicating that a copy of 
such notice, accompanied by a map as indicated above, has been served by 
mail or in person on the following, listing by names and addresses in each 
instance: 

All carriers which, after diligent inquiries, have been found to be com 
petitive with the carrier’s proposed operation over the deviation route. 

The State Board or official which has jurisdiction over motor carrier 
regulations in each State in or through which the proposed operations over 
the deviation route will be conducted. 

The District Director of the Interstate Commerce Commission of each 
District in or through which the proposed operations over the deviation 
route will be conducted. 

(5) The right to operate over a deviation route pursuant to these rules 
and regulations shall continue only so long as the carrier is performing ade- 
quate service over specifically authorized routes as directed under the Inter- 
state Commerce Act, and only so long as the conditions set forth herein are 
observed. 

(6) Such further terms, conditions, and limitations as the Commission, 
in the future, may find it necessary to impose or attach to the exercise of the 
privileges herein authorized. 
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(Nore.—Unless all the general conditions specified above are complied 
with the letter-notice will be rejected.) 

(e) Protests.—Any party in interest may file a protest at any time against a 
deviation from an authorized regular service route. Such protest may be in 
the form of a letter, which facts and information to support protestant’s opinion 
that the carrier filing such notice cannot meet the terms of the above-specitied 
conditions, and should reflect that a copy of the protest has been furnished to 
the carrier filing the notice. If such a protest is filed the Commission will give 
due consideration to all facts of record in the particular case, including the notice 
and protest, and will make a determination in accordance with those facts. 

(f) When applications required.—If a carrier desires to operate over any 
highway or highways as a “connecting route,” or to use an “alternate route for 
operating convenience only” where the distance over the alternate route be- 
tween the points of deviation from its authorized regular service route is less 
than 900% of the distance over the service route between the same points, 
it must obtain appropriate authority therefor from the Commission throug!) 
filing and prosecuting an application in the usual manner, before so operating. 

(g) Irregular-route operations.—Motor carriers authorized to operate over 
irregular routes require no specific authority from this Commission to use any 
highway, bridge, tunnel, or ferry in performing their authorized services. 

The Commission may forbid the institution of operations over a deviation route 
under this order, or require discontinuance of such operations if already insti 
tuted, whenever in its opinion such deviation results in inadequate service over 
specitically authorized routes or is unreasonable, undesirable, or otherwise repug 
nant to the public interest or to the rules and regulations here adopted. 

§ 211.2 Prior filings—Motor carriers lawfully utilizing any deviation facility 
or facilities referred to herein pursuant to prior notices filed in accordance with 
the provisions of any order heretofore entered under this Part shall not be re- 
quired to file any further notice with this Commission concerning the use of such 
facility or facilities: Provided, however, that no prior filing shall operate to 
nullify the provision in Section 211.1 (a) (1) hereof that ‘These rules and regu- 
lations shall not apply to operations by motor Common carriers of passengers 
within 25 miles of the city limits of New York, N. Y.” 

It is further ordered, That Part 216, Deviation from Authorized Routes, be, and 
it is hereby, revoked in its entirey. 

It is further ordered, That this order shall supersede the orders listed below, 
which are vacated as of the effective date of this order. 

(a) Order March 22, 1945.—Rules and regulations governing deviation from 
routes by regular route common carriers of passengers or property by motor 
vehicle. 

(b) Order June 12, 1951.—Use of Delaware Memorial Bridge by common and 
contract motor carriers subject to the Interstate Commerce Act. 

(c) Order July 10, 1952.—Use of Chesapeake Bay Bridge by common and con- 
tract motor carriers subject to the Interstate Commerce Act. 

(d) Order August 25, 1052.—Use of New Hampshire Turnpike (Toll Highway ) 
by common and contract motor carriers subject to the Interstate Commerce Act. 

(e) Order September 16, 1952.—Use of New Jersey Turnpike (Toll Highway ) 
by common and contract motor carriers of property subject to the Interstate 
Commerce Act. 

(f) Order September 26, 1952.—Deviation from authorized regular routes in 
the transportation of U. S. Mail by common and contract motor carriers of 
property subject. to the Interstate Commerce Act. 

¢) Order January 7, 1953.—Use of Turner Turnpike (an Oklahoma Toll High- 
way) by common and contract motor carriers subject to the Interstate Commerce 
Act. F 

(h) Order November 3, 1953.—Rules and regulations governing service at 
military installations by motor carriers subject to the Interstate Commerce Act. 

(i) Order August 19, 1954.—Use of Pennsylvania Turnpike (Toll Highway) by 
common and contract motor carriers subject to the Interstate Commerce Act. 

(j) Order October 25, 1954.—Use of West Virginia Turnpike by common and 
contract motor carriers subject to the Interstate Commerce Act. 

(k) Order November 16, 1954.—Use of a segment of New York State Thruway 
by common and contract motor carriers subject to the Interstate Commerce Act. 

(1) Order January 21, 1955.—Use of Ohio Turnpike by common and contract 
motor carriers subject to the Interstate Commerce Act. 

And it is further ordered, That this order shall become effective August 12. 
1955, unless prior thereto it is otherwise ordered by this Commission. 
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Notice of this order shall be given to motor carriers and the general public by 
depositing a copy in the office of the Secretary of the Commission, Washington, 
1). (., and by filing a copy thereof with the Director, Division of Federal Rexister 

$9 Stat. 546, as amended; 49 U, S. C. 304. Interprets or applies 49 Stat. 552, as 
mended ; 553, as amended : 49 U. S. C. 308, 309] 

By the Commission, Division 5. 

[SEAL] Haroutp LD. MeCoy, Secretary 


1. What are the Commission’s regulations with respect to trip leasing of trucks 
by one carrier to another? 

There are attached copies of a release of February 16, 1955, and an order of 
May 31, 1955, which contain the present leasing regulations prescribed in Fa 
Parte MC-43, Lease and Interchange of Vehicles by Motor Carriers (52 M. Cc. C, 
675), affirmed, American Trucking Assn. (U.S. 101 F. Supp. 710, 344 U.S. 298). 
\ further report and order in this matter were issued on October 6, 1955, but the 
effectiveness of the proposals contained in this order were postponed to March 1, 
1956, by a further order of November 15, 1955. Copies of their last mentioned 
orders and a press release of November 16, 1955, are also attached. 


INTERSTATE COMMERCE COMMISSION 
Ex Parte No. MC—43 
LEASE AND INTERCHANGE OF VEHICLES BY Moron CARRIERS 
February 16, 19565 


The following are the regulations as amended to this date adopted in the above 

entitled proceeding. 
GeorGE W,. Latrp, Secretary. 

The following rules and regulations became effective on September 1, 1953; 
excepting that the effective date as the same applies to authorized carriers of 
household goods is March 1, 1956; section 207.5 (¢), insofar as such section 
applies to carriers transporting automobiles, trucks, buses, and related traffic, and 
carriers transporting perishable products in refrigerated equipment is March 1, 
1956: and that part of section 207.4 (a) (3) which provides that equipment leased 
by authorized carriers shali be for a period of not less than 30 days, and that 
part of section 207.4 (a) (5) which provides that the compensation for equip- 
ment leased by authorized carriers shall not be based on any division or per- 
centage of the rates charged for transportation performed or any revenue earned 
hy said vehicle during the period of the lease is March 1, 1956. 


A Section 
4 “07.1 Applicability. 


207.2 Definitions. 

207.3. Exemptions. 

207.4 Augmenting equipment. 

207.5 Interchange of equipment. 

4 207.6 Rental of equipment to private carriers and shippers. 


§ 207.1 Applicability —The rules and regulations in this part apply to the 
i iugmenting of equipment by common and contract carriers of property by motor 
Aa Vehicle in interstate or foreign commerce subject to Part II of the Interstate 
Commerce Act, 49 U. S. C. 301 et seq.; to the interchange of equipment between 
such common carriers of property by motor vehicle ,and to the lease of equipment 
by common and contract carriers of property by motor vehicle, with or without 
(rivers, to private motor carries and shippers. 

$207.2 Definitions. (a) Authorized carrier—A person or persons authorized to 
engage in the transportation of property as a common or contract carrier under 


Bi the provisions of Sections 206, 207, or 209 of the Interstate Commerce Act, 49 

Fi U.S. C. 306, 307, or 309. 

Li (b) Equipment.—A motor vehicle, straight truck, tractor semitrailer, full 

fs trailer, combination tractor-and-trailer, combination straight truck and full 

ke trailer, and any other type of equipment used by authorized carriers in the 
transportation of property for hire. 

; (c) Interchange of equipment.—The physical exchange of equipment between 


ci liotor Common carriers or the receipt by one such carrier of equipment from 
another such carrier, in furtherance of a through movement of traffic, at a point 
or points which such carriers are authorized to serve. 


4 
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(d) Regular employees.—A person not merely an agent but regularly in ex- 
clusive full-time employment. 

(e) Agent.—A person duly authorized to act for and on behalf of an authorized 
carrier. 

(f) Non-carrier.—A person other than an authorized carrier. 

(zg) Owner.—A person to whom title to equipment has been issued, or who has 
lawful possession of equipment, and has the same registered and licensed in any 
State or States or the District of Columbia in his or its name. 

§ 207.3 Exremptions.—Other than section 207.4 (c) and (d), relative to inspec- 
tion and identification of equipment, and section 207.6, relative to rental of 
equipment, these rules shall not apply. 

(a) To equipment owned or held under a lease of 30 days or more by an 
authorized carrier and regularly used by it in the service authorized, and leased 
by it to another authorized carrier for transportation in the direction of a point 
which lessor is authorized to serve. 

(b) To equipment utilized wholly or in part in the transportation of railway 
express traffic, or in substituted motor-for-rail transportation of railroad freight 
moving between points that are railroad stations on railroad billing. 

(ce) To equipment utilized in transportation performed solely and exclusively 
within any municipality, contiguous municipalities, or commercial zone, as de- 
fined by the Commission. 

(d) Fo equipment utilized by an authorized carrier in transportation per- 
formed pursuant to any plan of operation approved by the Commission in a 
proceeding arising under section 5 of the Interstate Commerce Act, or 

(e) To the lease of equipment without drivers by an authorized carrier from 
an individual, copartnership or corporation, whose principal business is the 
leasing of equipment without drivers for compensation. 

(f) To equipment other than a power unit, provided that such equipment is 
not drawn by a power unit leased from the lessor of such equipment. 

§ 207.4 Auqmenting equipment.—Other than equipment exchanged between 
motor common carriers in interchange service as defined in § 207.5 of these rules, 
authorized carriers may perform authorized transportation in or with equipment 
which they do not own only under the following conditions: 

(a) The contract, lease, or other arrangement for the use of such equipment: 

(1) Shall be made between the authorized carrier and the owner of the 
equipment : 

(2) Shall be in writing and signed by the parties thereto, or their regular 
emplovees or agents duly authorized to act for them in the execution of contracts, 
leases, or other arrangements: 

(2) Shall specify the period for which it applies. which shall be not less than 
30 days when the equipment is to he onerated for the authorized carrier by the 
owner or employee of the owner: excepting: 

(i) That equipment snecified in section 208 (bh) (4a), (5) and (6) of 
the Act (49 U.S.C. 308 (b) (4a), (5) and (6), may be utilized by authorized 
carriers under contracts. leases, or other arrangements anplvine for any 
period, upon completion of a movement in which such equipment is exempt 
from reculation by the Commission excent as to qualifications and maximum 
hours of service of employees and safety of operations and standards of 
equipment, and is next being utilized bv the authorized carrier in a loaded 
movement in any direction or in one of a series of loaded movements over 
reasonably direct routes in the direction of the general area in which the 
exempt movement originated. or in the direction of the area in which the 
equipment is based: provided the authorized carrier receives, prior to the 
execution of the lease, a statement signed by the owner of the equipment. 
or someone duly authorized to sign for the owner, authorizing the driver to 
lease the eauipment for the return movement or movements. and a state- 
ment signed by the driver specifying the origin, destination, and the time 
of the beginning and ending of the last exempt movement. 

(4) Shall provide for the exclusive possession, control and use of the equip- 
ment, and for the complete assumption of responsibility in respect thereto, by 
the authorized carrier, as follows: 

(i) For the duration of said contract, lease or other arrangement except 
the provision may be made therein for considering the lessee as the owner 
for the purpose of sub-leasing under these rules to other authorized carriers 
during such duration: 

(ii) When entered into by authorized carriers of household goods, for 
the transportation of household goods, as defined by the Commission, during 
the period the equipment is operated by or for the authorized carrier, lessee: 
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(5) Shall specify the compensation to be paid by the lessee for the rental 
of the leased equipment provided, however, that such compensation shall not 
be Computed on the basis of any division or percentage of any applicable rate or 
rites on any commodity or commodities transported in said vehicle or on a 
division or percentage of any revenue earned by said vehicle during the period 
for which the lease is effective. 

(6) Shall specify the time and date or the circumstances on which the con 
tract, lease, or other arrangement begins, and the time or the circumstances on 
which it ends. The duration of the contract, lease or other arrangement shall 
coincide with the time for the giving of receipts for the equipment, as required 
by paragraph (b) of this section; and 

(7) Shall be executed in triplicate; the original shall be retained by the author 
jzed carrier in whose service the equipment is to be operated, one copy shall be 
retained by the owner of the equipment, one copy shall be carried on the equip 
ment specified therein during the entire period of the contract, lease, or other 
arrangement, unless a certificate as provided in paragraph (d) (2) of this 
section is carried in lieu thereof. 

(b) Receipts.—When possession of the equipment is taken by the authorized 
carrier or its regular employee or agent duly authorized to act for it, said 
carrier, employee or agent shall give to the owner of the equipment, or the 
owner’s employee or agent a receipt specifically identifying the equipment and 
stating the date and the time of day possession thereof is taken; and when the 
possession by the authorized carrier ends, it or its employee or agent shall obtain 
from the owner of the equipment, or its regular employee or agent duly author- 
ized to act for it, a receipt specifically identifying the equipment and stating 
therein the date and the time of day possession thereof is taken. 

(c) Inspection of equipment.—It shall be the duty of the authorized carrier, 
before taking possession of equipment, to inspect the same or to have the same 
inspected by a person who is competent and qualified to make such inspection 
and has been duly authorized by such carrier to make such inspection as a 
representative of the carrier, in order to insure that the said equipment complies 
with parts 198 and 196 of the Motor Carrier Safety Regulations (Rev.), pertain- 
ing to “Parts and Accessories Necessary for Safe Operation,” and “Inspection and 
Maintenance,” and if explosives or other dangerous articles are to be trans- 
ported thereon, further to inspect and check such vehicles or equipment to insure 
that they or it complies with Part 197 of the said safety regulations pertaining 
to “Safe Transportation .of Explosives.” The person making the inspection shall 
certify the results thereof on a report in the form hereinafter set forth, which 
report shall be retained and preserved by the authorized carrier, and if his 
inspection discloses that the equipment does not comply with the requirements 
of the said safety regulations, possession thereof shall not be taken. In all 
instances in which the inspection required by this rule is made, the authorized 
carrier, if an individual, or a member of the co-partnership if the authorized 
carrier is a copartnership, or one of the officials thereof if the authorized carrier 
is a corporation, shall certify on the inspection report that the person who 
made the inspection, whether an employee or person other than an employee, is 
competent and qualified to make such inspection and has been duly authorized 
by such carrier to make such inspection as a representative of such authorized 
carrier. When equipment other than a power unit is leased, a form of report 
applicable to such equipment may be used. 

(d) Identification of equipment.—The authorized carrier acquiring the use 
of equipment under this rule shall properly and correctly identify such carrier, 
during the period of the lease, contract, or other arrangement in accordance 
with the Commission’s requirements in Ex Parte No. MC—41; Part 166, Identifi- 
cation of Motor-Carrier Vehicles. If a removable device is used to identify the 
authorized carrier as the operating carrier such device shall be on durable 
material such as wood, plastic, or metal, and bear a serial number in the au- 
thorized carrier’s own series so as to keep proper record of each of the identifi- 
cation devices in use. 

(1) The authorized carrier operating equipment under these rules shall 
remove any legend, showing it as the operating carrier, displayed on such 
equipment, and shall remove any removable device showing it as the 
operating carrier, before relinquishing possession of the equipment. 

(2) Unless a copy of the lease, contract or other arrangement is carried 
on the equipment, as provided in paragraph (a) (7) of this section, the 
authorized carrier or its regular employee or agent shall prepare a state- 
ment certifying that the equipment is being operated by it, which shall 
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specify the name of the owner, the date of the lease, contract or other ar- 
rangement, the period thereof, any restrictions therein relative to the 
commodities to be transported, and the location of the premises where the 
original of the lease, contract or other arrangement is kept by the authorized 
carrier, which certificate shall be carried with the equipment at all times 
during the entire period of the lease, contract or other arrangement. 

(e) Driver of equipment.—Before any person other than a regular employee 
of the authorized carrier is assigned to drive equipment operated under these 
rules, it shall be the duty of the authorized carrier to make certain that such 
driver is familiar with, and that his employment as a driver will not result in, 
violation of any provision of Parts 192, 193, 195, and 196 of the Motor Carrier 
Safety Regulations (Rev.) pertaining to “Driving of Motor Vehicles,’ “Parts 
and Accessories Necessary for Safe Operation,” “Hours of Service of Drivers,” 
and “Inspection and Maintenance,” and to require such driver to furnish a 
certificate of physical examination in accordance with Part 191 of the Motor 
Carrier Safety Regulations (Rev) pertaining to “Qualifications of Drivers,” 
or, in lieu thereof, a photostatic copy of the original certificate of physical 
examination, which shall be retained in the authorized carrier’s file. 

(f) Record of use of equipment.—The authorized carried utilizing equipment 
operated under these rules shall prepare and keep a manifest covering each trip 
for which the equipment is used in its service, containing the name and address 
of the owner of such equipment, the make, model, year, serial number, and the 
State registration number of the equipment, and the name and address of the 
driver operating the equipment, point of origin, the time and date of departure, 
the point of final destination, and the authorized carrier’s serial number of any 
identification device affixed to the equipment. During the time that equipment 
subject to these regulations is operated there shall be carried with the equipment, 
bills of lading, waybills, freight bills, manifests, or other papers identifying 
the lading, which shall cleary indicate that the transportation of the property 
carried is under the responsibility of the authorized carrier, which papers, to- 
gether with the truck manifest, shall be preserved by the authorized carrier. 

§ 207.5 Interchange of equipment.—Authorized common carriers may by con- 
tract, lease, or other arrangement, interchange any equipment defined in § 207.2 
of these rules with one or more other such common carriers, or one of such 
carriers may receive from another such carrier, any of such equipment, in 
connection with any through movement of traffic, under the following conditions : 

(a) Agreement providing for interchange.—The contract, lease or other ar- 
rangement providing for interchange shall specifically describe the equipment 
to be interchanged; the specific points of interchange; the use to be made of 
the equipment and the consideration for such use; and shall be signed by the par- 
ties to the contract, lease or other arrangement, or their regular employees or 
agents duly authorized to act for them, in the execution of such contracts, leases, 
or other arrangements. 

(b) Authority of carriers participating in interchange.—The certificates of 
public convenience and necessity held by the carriers participating in the inter- 
change arrangement must authorize the transportation of the commodities pro- 
posed to be transported in the through movement, and service from and to the 
point where the physical interchange occurs. 

(c) Driver of interchanged equipment.—Except as provided in (1) hereof, 
each carrier must assign its own driver to operate the equipment that is pro- 
posed to be operated from and to the point or points of interchange and over the 
routes or within the territory authorized in the participating carriers’ respective 
certificates of public convenience and necessity. 

71) Authorized common carriers, holding certificates of public convenience 
and necessity from this Commission authorizing the transportation, in inter- 
state or foreign commerce, over irregular routes, of articles or commodities 
which, because of their size, weight or shape, require the use of special 
equipment, may perform a through movement of such articles or commodi- 
ties on such special equipment, without change of drivers at the point of 
interchange; and that, until March 1, 1956, such drivers may make the in- 
spection required by § 207.5 (e) of these rules and regulations on behalf 
of any carrier party to the through movement. 

(d) Through bills of lading.—The traffic transported in interchange service 
must move on through bills of lading issued by the originating carrier, and the 
rates charged and revenues collected must be accounted for in the same manner 
as if there had been no interchange of equipment. Charges for the use of the 
equipment shall be kept separate and distinct from divisions of the joint rates 
or the proportions thereof accruing to the carriers by the application of local 
or proportional rates. 
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e) Taspection of cquipment It shall be the duty of the carrier acquiring 
he use of equipment in interchange to inspect such equipment, or to have if 
spected in the manner provided in § 207.4 (c¢) of these rules, and equipment 

ch does not meet the requirements of the safety regulations shall not be 
perated in the respective services of the interchange carriers until th 
ve been corrected. 

f;) Identification of equipment.—The authorized carriers operating equipment 

interchange service under this section shall carry with each Vehicle so op 
erated a copy of the contract. lease, or other arrangement while the equipment 
< being operated in the interchange service. Authorized carriers operating 
ower units in interchange service shall identify such equipment in accord 


t 
i 


ance 
the Commissions requirements in Ex Parte No. MC—41, Part 166, Ident 
tion of Motor Carrier Vehicles. 

“) Through movement involving more than two carricrs For the purpose 
f this rule, a lessee of equipment on a through movement involving more than 
vo carriers shall be considered the owner of the equipment for the purpose of 
easing the equipment for movement to destination or for return to the origi 
ting carrier. 

207.6 Rental of equipment to private carriers and shippers. tad Renti 

jipment with drivers.—Unless such service is specified in their operating au 
horities, authorized carriers shall not rent equipment with drivers to 
urriers, 

1) Rental of equipment without drivers.—Authorized common ¢ 

rent equipment without drivers to noncarriers. 


if 


Piao 
irriers shall 


Ex Parte No. MC-—-45 
REPORT OF VEHICLE INSPECTION 
Description of Vehicle: Make ___-___-_-.__ Year Model 
Serial No. 
Type: Tractor._<.- ta les 55.) asc ox concerts Semitrailer 
License plate: No. ~~~ - State 
Owners Name__ 


Nume of authorized carrier__- 


Indicate in the proper colunin the result of the inspection of each item listed: 


Item Not defective Defective Dx a ol 


R 

( ing system 

Drive line 

Emergeney e quipme nt. 
rl RS —_ 
Exhaust 

| system 


| ts (state which 


ishield wiper 
other items requiring attention 


I hereby certify that on the ___._.____~- 5 ae OR nck. I 


carefully inspected the equipment described above and that this is a true and 
correct report of the result of such inspection. 


(Signature of ‘pe rson mé naking - inspe ction) 
I hereby certify that on the date stated above the person who made the in- 
spection covered by this report was competent and qualified to make such inspec- 
tion and was duly authorized to make such nen as a representation of 


(Signature of authorized carrier or copartner 
or officer of authorized carrier) 
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ORDER 
TITLE 49—TRANSPORTATION 
CHAPTER I—INTERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207—-LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC—48 
LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 31st day of May A. D. 1955. 


Upon consideration of the record in the above-entitled proceeding and of in- 
formal requests of Heavy Haulers, Machinery Movers and Erectors Section of 
the Local Cartage National Conference for clarification of Section 207.5 (¢c) (1) 
insofar as it is applicable to them: 

It appearing, That it is desirable in the public interest to amend Section 
207.5 (c) (1) ; and good cause appearing therefor : 

It is ordered, That Section 207.5 (c) (1) of the rules and regulations pre- 
scribed by order of May 8, 1951, in this proceeding, as subsequently amended, 
reading: 

(1) Authorized common carriers, holding certificates of public convenience 
and necessity from this Commission authorizing the transportation, in inter- 
state or foreign commerce, over irregular routes, of articles or commodi- 
ties which, because of their size, weight, or shape, require the use of special 
equipment, may perform a through movement of such articles or com- 
modities on such special equipment, without change of drivers at the point 
of interchange; and that, until March 1, 1956, such drivers may make the 
inspection required by § 207:5 (e) of these rules and regulations on behalf 
of any carrier party to the through movement. 

be, and it is hereby, further amended to read as follows: 

(1) Two or more common carriers, when engaged in the transportation 
of an article which, because of its size, weight, or shape, must be transported 
on a vehilce of special or unusual construction, may when transporting such 
article on such special or unusual vehicle, perform a through interchange 
service with such vehicle without a change of drivers at the point of inter- 
change; and that, until March 1, 1956, such drivers may make the inspection 
required by § 207.5 (e) of these rules on behalf of any carrier party to such 
through movement. 

It is further ordered, That this order shall become effective on the date 
hereof. 

Notice of this order shall be given to the general public by depositing a copy 
thereof in the office of the Secretary of the Commission, at Washington, D. C., 
and by filing a copy with the Director, Division of the Federal Register. 


[49 Stat. 546, as amended, 49 U. S. C. 304] 
By the Commission. 
[SEAL] Harotp D. McCoy, Secretary. 








[For immediate release] 


INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D. C. 


November 16, 1955 
R. J. Test—NA 8—7460 
Ext. 350 


EFFECTIVE DATE OF Two LEASE RULES POSTPONED By ICC To MArcH 1, 1956 
The Interstate Commerce Commission today postponed from December 1, 1955, 


to March 1, 1956, the effective date of two rules affecting the leasing of vehicles 
by motor carriers, 


S 
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The rules involved were those requiring a minimum lease period of 30 days 
when the leased equipment is to be operated by the owner (the lessor) or em- 
ployees of the owner, and prohibiting the basing of compensation for use of 
leased equipment on a percentage of the revenue earned with the equipment. 

In an order dated October 6, 1955, the Commission granted exceptions to 
certain types of motor carriers under the 30-day rule and directed that the 
modified rules become effective December 1. They previously had been set to 
become effective March 1, 1956. 

The Commission announced that numerous requests had been received rep 
resenting that advancement of the effective date “may result in hardship” to 
the carriers concerned, and therefore it granted the three-month postponement. 


TITLE 49—TRANSPORTATION 


CHAPTER I—INTERSTATE COMMERCE COMMISSION 


A Subchapter B—Carriers by Motor Vehicle 


PART 207—-LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC—48 
LEASE AND INTERCHANGE OF VEHICLES BY Moror CARRIERS 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on th 15th day of November A. D. 1955. 

It appearing, That by order of October 6, 1955, in this proceeding, the Com- 
mission prescribed amended section 207.4 (a) (3) and 207.4 (a) (5) of the rules 
and regulations governing lease and interchange of vehicles by motor carriers 
to become effective December 1, 1955; 

ind it further appearing, That numerous requests have been received rep- 
resenting that the advancement of the effective date of the amended rules and 
regulations prescribed by the order of October 6, 1955, may result in hardship 


? to persons subject thereto: and good cause appearing therefor : 


4 It is ordered, That the effective date of the order of October 6, 1955, prescrib 
: ing amended section 207.4 (a) (8) and 207.4 (a) (5) be and it is hereby post- 
4 poned from December 1, 1955, to March 1, 1956. 

Notice of this order shall be given to the general public by depositing a copy 
hereof in the office of the Secretary of the Commission at Washington, D. C., and 
by filing it with the Director of the Division of the Federal Register. 

By the Commission. 


[SEAL] Harotp D. McCoy, Secretary 


TITLE 49—TRANSPORTATION 
CHAPTER I—INTERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207—-LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC-48 
LEASE AND INTERCHANGE OF VEHICLES BY Motror CARRIERS 


At a General Session of the INTERSTATE COMMERCE COMMISSION, held 
at its office in Washington, D. C., on the 6th day of October, A. D. 1955. 

It appearing, That subsequent to an investigation into the lawfulness of the 

practices of motor common and contract carriers of property, the Commission, 


ri division 5, by order dated June 26, 1950, and the Commission, by order dated May 


8, 1951, prescribed rules and regulations governing the practices of such carriers 
in the performance of transportation with motor vehicles owned by others, the 
interchange of vehicles between such common carriers, and the lease of vehicles 
. by any such carriers to private motor carriers and shippers, (15 F. R. 4339, July 
: 8, 1950 and 16 F. R. 4804, May 23, 1951) ; 

3 It further appearing, That by order entered February 2, 1955, (20 F. R. 921), 
; section 207.4 (a) (3) and (5) of the rules and regulations prescribed by order 
F = ae 8, 1951, as modified, was postponed so as to become effective March 1, 
"4 356 ; 
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And it further appearing, That pursuant to order dated November 30, 1953, 
this proceeding was reopened for further hearing with respect to section 2074 
(a) (3) and (5) of said rules, that said hearing has been held, and after con- 
sideration by the entire Commission, the Commission on the date hereof, has 
made and filed a report on further hearing containing its findings of fact and 
conclusions thereon, which report is hereby made a part hereof: 

It is ordered, That the said order of February 2, 1955, referred to on the 
second preceding paragraph hereof, be and the same is hereby, vacated effective 
December 1, 1955, and that the following rules and regulations be, and the sany 
are hereby prescribed to become effective on December 1, 1955: 

Section 207.4 (a) (8) Exemptions. 

AvuTHOorI?Ty: 8 207.1 to 207.6 issued under 29 Stat. 546 as amended; 49 U. S.C 
304. 

§207.4 (a) 

(3) Shall specify the period for which it.applies, which shall be not less than 
30 days when the equipment is to be operated for the authorized carrier by the 
owner or employee of the owner ; excepting, 

(i) That equipment specified in section 208 (b), (4a), (5), and (6) of the 
Act (49 U.S. C. 308 (b) (4a), (5), and (6), may ve utilized by authorized 
carriers under contracts, leases, or other arrangements applying for any 
period, upon completion of a movement in which such equipment is exempt 
from regulation by the Commission except as to qualifications and maximum 
hours of service of employees and safety of operation and standards of equip- 
ment, under the provision of the Act, just cited and is next being utilized 
by the authorized carrier in a loaded movement in any direction and/or 
series of loaded movements over reasonably direct routes in the direction of 
the general area in which the exempt movement originated, or in the direc- 
tion of the area in which the equipment is based; provided the authorized 
carrier receives, prior to the execution of the lease, a statement signed by the 
owner of the equipment, or someone duly authorized to sign for the owner, 
authorizing the driver to lease the equipment for the return movement or 
movements, and a statement signed by the driver specifying the origin, 


destination, and the time of the beginning and ending of the exempt move- 
ment. 





(ii) That equipment owned by an automobile carrier or tank-truck carrier 
or held by such authorized carriers under lawful leases and used in the 
transportation of motor vehicles and liquid commodities, in bulk, respec- 
tively, may be leased or sub-leased to other such authorized carriers for 
round trips. 

(5) Shall specify the compensation to be paid by the lessee for the rental of 
the leased equipment; provided, however, that such compensation shall not be 
computed on the basis of any division or percentage of any applicable rate or 
rates on any commodity or commodities transported in or on said equipment, or 
on a division of percentage of any revenue earned by said equipment during the 
period for which the lease is effective, except this latter proviso, relating to 
compensation, shall not apply to: 

(i) Equipment used in the transportation of household goods, of motor 
vehicles by automobile carriers, of liquid commodities, in bulk, in tank ve- 
hicles, of oil-field and pipe-line equipment, materials, and supplies, as 
described in Mercer Extension—Oil Field Commodities, 46 M. C. C. 845, and 
vehicles equipped with mechanical refrigeration when used in the transpor- 
tation of commodities requiring refrigeration. 

Notice of this order shall be given to the general public by depositing a copy 
hereof in the office of the Secretary of the Commission at Washington, D. C., 
and by filing it with the Director of the Division of the Federal Register. 

By the Commission. 

[SEAL] 


Haro_p D. McCoy, Secretary. 
45. What is the extent of trip leasing and the vehicle-miles involved? How man) 
empty vehicle-miles annually are avoided through leasing arrangements? 


The first requisite in considering trip leasing is to note the extent of all leasing 
in relation to total operations. In 19538, vehicle-miles and power units of 2,027 
intercity common and contract class I motor carriers were divided as shown 





ni 


ne 
7 
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helow (from table 1, Statistics of Class I Motor Carriers, 1953). Trip leasing 


~ included in the third group. 


jle-mnilk’s operated in intercity r vu ce (loaded 
Owned vehick s 
Vehicles rented without drivers 
Vehicles rented with drivers 


Potal 


ie number of trucks and tractors in intercity revenue service 
Owned power units !_. 

Rented power units without drivers in operation 

Rented power units with drivers in operation 


Total 


Includes 65,088 in operation, 3,508 undergoing repairs, and 4,133 star 


Before issuing the leasing orders, the Commisison made a comprehensive 
study of the leasing practices of 19,001 authorized motor carriers of property 
in 1947. Extensive hearings were held, at which data collected were placed 
in evidence. These data were presented by regions: Region A included the New 
Iingland States, New York, New Jersey, Pennsylvania, Delaware. Maryland. 
and the District of Columbia: B included Virginia, North and South Carolina, 
Georgia, Florida, Alabama, Kentucky, Tennessee, Mississippi, Louisiana. Ar 
kansas, Oklahoma, and Texas; C included West Virginia, Ohio, Indiana, Michi 
gan. Illinois, and Wisconsin: D included Minnesota, lowa, Missouri, Kansas, 
Nebraska, and North and South Dakota; and E included Montana, Wyoming, 
Colorado, New Mexico, Arizona, Nevada, Utah, Idaho, Washington, Oregon, and 
California. However, of the 19,001 carriers, not all practiced leasing, and to 
some the practice was unimportant. Data on the number of agreements, by 
type, of those carriers considered leasing important are shown in the following 
table: 


Number of individual vehicle agreements 


Num- 
ber of As owne! As user 
car- 
riers 


Region and type of carrier 


Ang- un < d- 
Lon Round-!| , ian Roun 


term trip A trip 


Region A, common carriers 1, 501 18, 970 
I ion A, contract carriers 1, 484 7. O67 
ion B, common carriers 662 | 14, 268 
ion B, contract carriers 67 695 
gion C, common earriers ; 1,125 2, 807 
egion C, contract carriers 424 RAS 
gion 1), common carriers - - - 470 , 164 
zion 1), contract carriers 112 55 
Region E, common carriers 369 
gion E, contract carriers de 12 


Potal 


As the number of trips in the “long term” group and mileages for any division 

e¢ not known, the relative importance of each type of leasing in 1947 is not 
elinitely ascertainable. 

The second attached table gives the distribution, from the same exhibit, of 
leasing agreements by class of intercity carrier. For definitions of class I, II, 
ud IIT carriers in 1947, see answer to question 22. 

No statistics as to empty-vehicle-miles annually avoided through leasing ar 
rangements are available. 
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Distribution of individual motor vehicle leasing agreements—long-term, round- 
trip, and one-way—negotiated by carriers which regarded leasing as important 


~ 


to their business in 1947, by class of carrier and type of operation 


Number of individual vehicle agreements 


Number 


, sowner s user 
Type of operation of As owne As u 
carriers 
Long- Round- , Long- Round- sai 
term trip bie term trip A 

Class I intercity: 
Common 1, 229 1, 954 32, 291 23, 401 52, 548 75, 509 | 328,159 
Contract 143 1, 682 7. 569 4, 389 2, 207 9, 188 20, 480 
Total 1,372 2,636 | 39,850 | 27,790 | 34. 750 84,697 | 346, 639 

Class IT intercity 
Common 1. 57! 1,242 | 20,315 | 40,539 2.321 17, 548 34, 615 
Contract 278 307 2, 409 8, 799 725 1, 706 6, 520 
Total 1, 849 , 549 | 22, 724 19, 328 3, 046 19, 254 $1,135 

Class III intercity 
Common SOS 240 , O07 13, 920 R07 5.109 5. 648 
Contract 147 s4 2, 197 2,444 111 1, 786 1,012 
Total. _- - 950 324 5, 204 | 16, 364 $18 6, 895 6, 660 
All intercity 1,171 5,509 | 67,788 | 93,492 | 38, 214 110, 846 | 394, 434 
All local Sy 113 722 1, 508 3, 159 571 3, 829 482 
Grand total, intercity and local 4,284 | 6,231 | 69,296 | 96,651 | 38, 785 114,175 | 394, 916 


Source: Exhibit of Director W. Y. Blanning, Bureau of Motor Carriers, Interstate Commerce Commis- 
sion, in Ex Parte No. MC-—43, Lease and Interchange by Motor Carriers. Exhibit es details by com- 
modity classification of carrier and region 


10. How often has the Commission erercised its power to fir marimum rates? 
Cite cramples. 


j2. How often has the Commission erercised its power to fix minimum rates? 
Cite examples. 

We do not maintain records of the instances in which maximum rates or 
tninimum rates are prescribed. Many proceedings of any scope include both. 
During the year November 1, 1954, to October 31, 1955, the Commission acted 
upon requests for the suspension of motor-carrier rates in 3,062 instances. An 
analysis of these complaints is given below: 


a rea ee eee 9] 
a a Tig ceria aa hee oe te ee 
Advances and reductions___~_ Na a 128 
No change - a 7 ee 26 

Total_- 7 <= ei 2 aaa ’ ‘ a . 3, 062 


During this same year the Commission suspended proposed changes in motor- 
carrier rates and instituted investigations in 1,350 of these instances. During 
the same year the Commission instituted on its own motion investigations into 
rate matters, without suspensions, in 28 instances. During the same period 
91 complaints regarding rates of motor carriers were filed by private persons. 

Examples of the prescription of rates are: 


MC—C 1005, Class and Commodity Rates, New York and Philadelphia (51 M. C. C. 
289, 53 M. C. C. 375), minimum rates. 

Ex parte MC No. 22, New England Motor Carrier Rates (49 M. C. C. 196, 49 
M. C. ©. 81), and prior reports cited therein, maximum rates. 


/8. As a matter of policy, should administrative authority to grant ecemptions 
from the antitrust laws be confined to those instances where the regulatory 
need is clear? 


Section 5 of the Interstate Commerce Act relating to pooling arrangements 
between carriers and to mergers, unifications, and the acquisition of control over 


2 or more carriers contains in paragraph (11) thereof a clause that the parties 
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are relieved from the operation of the antitrust laws, insofar as may be necessary 
to enable them to carry into effect the transaction so approved or provided for 
in accordance with the terms and conditions, if any, imposed by the Commission. 
Section 5a, in paragraph (9) thereof, provides that parties are relieved from 
the operation of the antitrust laws with respect to traffic arrangements approved 
by the Commission under this section. We think the need for these provisions 
s clear. To the extent that a subject matter is covered in a regulatory statute 
such as the Interstate Commerce Act, the antitrust laws should not apply. Other- 
wise, the parties may be subject to conflicting demands or the regulatory statute 

ay be rendered ineffective. The public interest should be adequately protected 
hy the regulatory process. The effect to be given to the antitrust laws in admin- 
istering the Interstate Commerce Act was discussed at length in McLean Truck 
ng Co.v. U.S, (821 U. 8S. 67). Except to the extent that the antitrust laws may 

pede or be in conflict with the regulatory statute, we see no reason why they 
should not apply to carriers. 


}9. Should the motor-carrier industry be completely deregulated in the matter 
of routes, rates, commodities? Should there be some modified deregulation 
of the industry? What are the arguments for and against this suggestion? 
What is the Commission's position with regard to this proposal? 

In answer to the first question, our opinion is definitely that the motor-carrier 
ndustry should not be completely deregulated in the matter of routes, rates, 
or commodities. We may add that regulation as to rates, without the licensing 
provisions with respect to routes and commodities, in our opinion, would be 
impracticable. The pressure of unrestricted competition, we think, inevitably 
would break down the attempted regulation of rates. See also the answer to 
question 12, concerning the question of free entry into the trucking business 

The other questions are involved in the consideration of S. 1920, mentioned 
n answer to question 50, which see. 


(0. What is the Commission’s position with respect to the motor-carricr proposals 
made by the Cabinet Committee on Transportation Policy? If the railroad 
proposals of the Cabinet Committee were to be adopted, what does the Com 
mission believe would be the impact on the motor carrier industry? 

The Commission has under consideration S. 1920, a bill in which is incor- 
porated the recommendations of the Cabinet Committee, for the purpose of sub 
mitting comments to the Senate Committee on Interstate and Foreign Commerce. 
When this report is released, a copy will be furnished to your committee. 
i1. Please supply us with a copy of the Commission’s safety regulations 

A copy is attached. Mention may be made that title 49, code of Federal Regu- 
lations, parts 71-78 and 197, are regulations governing the packing and handling 
of explosives and other dangerous articles prescribed under 18 W. 8S. C. for 
plication to motor common carriers and under section 204 (a) (2) and (3) 
‘applications to contract and private motor carriers. (Copy of Safety Regu- 

ons retained in Small Business Committee files.) 


APPENDIX 2 


LISI N «& ICKNUDSON, 
TRANSPORTATION CONSULTANTS, 
Washington, D. C., November 7. 1955 

tor JOHN SPARKMAN, 

hairman, Small Business Committee, l nite d States Nenate 

Senate Office Building, Washington, D. C. 

AR SENATOR SPARKMAN: In connection with that phase 

estigation of the extent to which Government is impin; 


Ine ASB a. 


hess, I submit herewith a petition addressed to the Interstate Commerce 
ssion and dealing with a possible facet of the transportation problem 
relates to small business. 
| have marked some parts of the petition in the margi! 
lick review thereof by your staff. 
Having been a member of the Interstate Commerce Comm 
util recently and also Defense Transport Administrator, ] 
your plans to have a look at the procedure of the Commission insofar 
ates to the activities of small carriers, particularly small motor carriers. 


sane 


tad caN Mae WRAL a 


Fo 
* 
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Serious and expensive delays characterize the disposition of hundreds 


cases pending action by the Interstate Commerce Commission, but I am inclined 

to think that the principal cause of such delay is the understaffing of this fing 
Government Agency. 

I should be pleased to assist your committee in any way that will contribut 
to the public interest. 
Respectfully, 


JAMES K. KNUDSON, 
(Petition referred to follows.) 


REFORE THE INTERSTATE COMMERCE COMMISSION 
Docket No. MC—-19 (Sub No. 15) 
INGAMAN Moror Express Co., INC.—EXTENSION—ALTERNATE ROUTES 


PETITION FOR REOPENING AND FURTHER CONSIDERATION 
1. Preliminary statement 


This is a petition that might be said to sound either under rule 101 (f) 
rule 102 of the Commission's General Rules of Practice. 

Rule 101 (f) reads as follows: 

“Successive petitions on same grounds, not entertained: A successive petition 
under subdivision (d) of this rule filed by the same party or parties, and upon 
substantially the same grounds as a former petition, which has been considered 
and denied by the entire Commission, or by an appropriate appellate division, 
will not be entertained.” 

Rule 102 reads as follows: 

“Petitions not otherwise covered. 


ol 


When the subject matters of any desired 
relief is not specifically covered by these rules, a petition seeking such relief and 
stating the reasons therefor may be served and filed.” 

On January 12, 1955, division 5 of the Commission, as then constituted and 
with its functions then assigned, released a report and order in the above- 
captioned proceeding denying the application for the grant of an alternate 
route, for operating convenience only and with no service to intermediate points, 
between Newark, N. J., and Kingston, N. Y. The case was decided on a divided 
vote, With Commissioner Elliott dissenting. 

On March 24, 1955, there was filed on behalf of applicant a petition for recon- 
sideration of the aforementioned division report and order, in which the follow 
ing grounds were advanced and argued: 

“Il. The reasons that justify reconsideration : 

“1. The division majority departed from the well-established principles of law 
governing alternate-route cases, and in so doing established a new and unwork 
able precedent. 

“2. The applicant’s case of record fully meets the established requirements 
of the Commission for the granting of an alternate route, in that: 

“(a) Applicant is fit, willing, and able. 

“(b) The applicant is actually engaged in the transportation of traffic in 
substantial volume in both directions between Philadelphia and New York, 
U.S. A., and Montreal, Canada. 

“(c) Applicant is presently competing effectively with existing 
for the movement of the traffic in question. 

“(d) A new service would not be instituted by the granting of the alter 
nate route authority. 


carriers 


“(e) The economic benefits which will accrue to the applicant by the grant 
ing of the alternate route will result in indirect benefits to the public through 
the mediuin of more economical and efficient transportation service. 

(f) The alternate route sought in this case could be justified on the show 
ing of public convenience and necessity. 

“3. The report of division 5 overlooks the principal point of applicant's case to 
the effect that the alternate routes sought will give applicant no additional! 
competitive advantages insofar as time in transit is concerned. 

“4. The national transportation policy warrants resolving all doubt in fav 


of the applicant as a domestic carrier instead of in favor of protestants wh 
are foreign carriers and not fully a part of our domestic transportation system 
“o. The quantum of traffic to and from New York and Philadelphia, U 


Ss A 
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to Montreal, Canada, is sufficient to support existing carris 
the damage they allege is purely speculative. 

“6. There is particular justification for granting alternate 
Philadelphia in view of the fact that lhiladelphia 
ther than applicant’s to Montreal.” 

The protesting parties filed replies. 

On July 6, 1955, the Commission voted to deny the petitior 
hat (1) the evidence does not justify a grant of any authority in this preceed 
ne, and (2) the issues have been argued extensively by the parties, and no 
purpose would be served by oral argument.” 

Commissioners Johnson, Elliott, Arpaia, and Clarke dissented, and Commis 
sioner Hutchinson was not present when the vote was taken. ‘The case was, 
therefore, decided on the basis of a 6 to 4 vote of the Honorable Conimissions 
with 1 Commissioner absent. 

Assuming that Commissioner Hutchinson might have voted with the minority, 
a fair assumption based on his voting record as a member of division 1, had 
he been present, the issue would then have been decided by a bare majority 

In order to maintain a position of being in strict compliance with the Genera! 
Rules of Practice before the Interstate Commerce Commission, the petitione: 
did not file a successive petition based on the same vrounds, although there 
may have been some justification for so doing in view of the nearness of the vote 

However, on July 21, 1955, the Commission, sitting en banc decided an alternate 
route case and issued a report thereon which clearly indicated that there has 
developed at the entire Commission level a serious dichotomy of opinion with 
espect to the basic formula upon which alternate route causes have recently 
heen decided, especially in view of the Commission's decision in the Dixie Ohi 
Express case reported at 27 MCC 537, one of the pioneer cases in the field 
This assertion relates principally to No. MC—60780 (Sub-No. 1) Guy Spaulding 
Extension-Alternate Routes, and more particularly to the dissent filed therein 
hy Commissioner Elliott and endorsed by Commissioners Aldredge, Arpaia, 
Clarke, and Hutchinson. In the light of the Commission's decision it 
Spaulding case and particularly against the 
alternate-route cases, which we propose to 


s Wwithoul 


has no sing 


meri 


is 


the Guy 
background of numerous other 
examine and analyze herein, and 


which constitute new grounds for appeal, there has arisen in the minds of peti 


tioner a serious doubt as to whether (1) the Commission's denial of the last 
petition in the instant proceeding is consistent with the Commission's present 
approach to alternate route situations and (2) whether if the same case were 
to be reinvited to the Commission's attention at this time, it would not produce 
a grant instead of a denial of the application. 

In support of the foregoing belief, petitioner will argue 


herein that: 
A. Division 


> (now 1) continues only sporadically to invoke the formula by 
ich division 5 denied the alternate route application in the instant (Bings 
Inman) Case; that the divisions at other times have invoked entrely different 
considerations to dispose of such cases; that both the formula and the various 
iniscelloneous approaches invoked depart from the sound precedent once estab 
lished by the entire Commission for the disposition of such cases: that the 
entire Commission has had but one solid recent occasion to review the alternate 
route meanderings of division 5 (now 


W 


1), to wit in the Guy Spaulding Case; 
und that the instant case is also worthy of reconsideration by the entire Com 
nission for the reason that it is apparent that there has developed a wide split 
f opinion between the division and at least four Commissioners who supported 
Commisisoner Elliott in his dissent in the Guy Spaulding case 

B. The Commission's decision in the Bingaman case conflicts with contempo 
raneous rulings in other alternate-route cases, particularly some dealing with 
sinall carriers, insofar as the principle of operating economy is concerned 

C. The Commission's decision in the Bingaman case conflicts with contem 
poraneous Commission rulings in similar alternate route proceedings with 
respect to the measurement of substantial competition : 

I). The Commission’s decision in the Bingaman case conflicts with contempo 
raneous decisions in alternate-route Cases as to the treatment of the time factor: 

BE. There is an unseemly trend toward liberality in grants to large carriers 
the division level which is inconsistent 
Commerce Act. 

F. The division formula is (1) totally unrealistic, and (2) has departed from 
the basic transportation policies of the act. 


ait 


with the basic tenets of the 


Interstate 


56——24 
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Before developing these arguments, it is expedient to give the Commission a 
factual description of the issue: 

Bingaman Motor Express Co., Inc. of Reading, Pa.. now operates a profitable 
motor-carrier enterprise transporting traffic between New York City, Jersey 
City, Newark, Philadelphia, Reading, Pa., and Montreal, Canada. Reading, Pa., 
heing a gateway, must be traversed by all traffic moving to and from Montreal, 
from New York, New Jersey, and Philadelphia area. Philadelphia is 507 miles 
from Montreal, Canada, by way of Reading. From New York City to Montreal via 
Reading is 573 miles. Applicant seeks an alternate route between Newark, N. J., 
and Kingston, N. Y., which will make Philadelphia 62 miles closer to Montreal and 
New York 202 miles closer. The applicant is not seeking to serve any of the 
intermediate points on the alternate route between Newark and Kingston, the 
application being for operating convenience only. It simply seeks to avoid 
having to haul its New York-Philadelphia area traffic bound for Montreal to 
Reading, Pa., before dispatching it to Montreal, and to make return hauls in 
the same fashion. 

The principal point about the application is that although applicant would 
realize benefits in terms of efficiency and economy of operation, it would be 
placed in no better competitive position because the time in transit to and from 
Montreal, Canada, is controlled by the time it takes to clear customs at the 
international border, Rouses Point. This could net be accomplished by the 
use of the alternate route on any different time basis than at the present because, 
as is fully explained in section II (3) of the original petition in this proceeding, 
the ability to clear customs does not depend upon saving time on the road but 
upon the unchangeable time formalities observed by the customs’ officers. 

Applicant has estimated of record that it would save about $5,000 a month 
in operating costs, and the Division found in its report that applicant now 
transports up to about a million and a haif pounds of freight per month that 
could move over the alternate route sought. Applicant produced 27 witnesses 
at the hearing who testified that they had been using the applicant’s services 
between the points at issue and had found them to be satisfactory and in most 
instances to be the equal of services rendered by protesting Carriers who now 
operate on a single-line basis from New York and superior to the combination 
hauls of motor carriers operating from Philadelphia to New York who there 
interline with Canadian carriers. It is important to point out that there is 
presently no single-line service from Philadelphia to montreal, and that the 
carriers operating between New York City and Montreal, except for the rail- 
roads, are carriers domiciled in Canada. 


A. Division 5 (now 1) continues only sporadically to invoke the formula by 
Which division 5 denied the alternate route application in the instant 
(Bingaman) case; that the divisions at other times have invoked entirely 
different considerations to dispose of such cases; that both the formula 
and the various miscellaneous approaches invoked depart from the sound 
precedent once established by the entire Commission for the disposition 
of such cases; that the entire Commission has had but one solid recent 
occasion to review the alternate route meandering of division 5 (now 1), 
to wit, in the Guy Spaulding case; and that the instant case is also worthy 

of reconsideration by the entire Commission for the reason that it is 

upparent that there has developed a wide split of opinion between the 
division and at least four Commissioners who supported Commissioner 

Elliott in his dissent in the Guy Spaulding case. 


We shall attempt first to determine what the formula is by which division 5 
(now division 1) decides alternate route cases. In so doing, we shall examine 
for the most part contemporaneous cases because, 2s we shall point out later 
herein, there has been an abandonment of the original concept on which such 
cases were once decided by the Commission. 

Division 5 (1) does have a formula but it uses it only sporadically, and with 
Gissension. 

1. *In the Bingaman case, the instant proceeding, division 5 with Commis- 
sioner Elliott dissenting, stated at sheet 23: 

‘In considering applications for authority to operate over so-called alternate 
routes, three tests which the applicant must satisfy before operating authority 
un be granted solely upon the basis of operating economy and convenience have 


In the chart we have numbered the cases analyzed from 1 to 22. The 


rf r oi numbers here 
used are the same. (Chart faces p. 372.) 


Olea. 
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been deemed applicable. These are: (1) Does applicant presently operate be 
tween the considered termini over a practicable and feasible route; (2) is 
applicant an effective competitor with carriers operating between the termini 
over direct routes transporting a substantial amount of traffic; and (3) will 
the competitive situation remain unchanged if the authority sought is granted. 
We are convinced that applicant here has not sustained the burden of proof 
required by these criteria.” 

This case was decided on December 16, 1954. Commissioner Elliott gave no 
reason for his dissent, but his later expression of anxiety in the Guy Spaulding 
case, supra, suffices to indicate his thinking and that of at least four of the 
other honorable Commissioners. 

2. In No. MC—111321 (Sub-No. 20), Jones Truck Lines, Inc., Alternate Routes 
Little Rock, Arkansas, decided March 29, 1955, division 5, in granting the appli 
cation consisting of Commissioners Cross, Tuggle, and Hutchinson stated: 

“In order to obtain authority to operate over an alternate route solely on the 
basis of operating economy and efficiency, applicant must establish (1) that it 
presently operates between both termini over a practical and feasible route; 
(2) that over such route it is presently competing effectively with the existing 
carriers operating over more direct routes and handling a substantial amount of 
traffic between the termini; and (3) that the competitive situation will not be 
materially changed if the authority sought is granted” (sheet 2). 

3. On May 27, 1955, division 5, consisting of Commissioners Cross, Tuggle, and 
Hutchinson, in No. MC—75320 (Sub-No. 55), Campbell Sirty-Sir Express, Inc., 
Exrtension—Alternate Route, found in denying the application the guiding 
principle to be as follows, adopting in that case the report of the Joint Board: 

“As has been said in prior cases, in an application for alternate-route author- 
ity, the essential facts to be determined are whether the applicant is actually 
transporting a substantial volume of traffic between or through the points to be 
connected by the proposed route, and is effectively competing with other carriers 
for such traffic, or whether the new route would enable it to institute what would 
amount to a new service, or a service so different from that now provided as 
materially to improve applicant’s competitive position to the detriment of existing 
carriers. In the former instance, a grant of the authority sought would be 
justified solely upon proof that the proposed operation would result in operating 
economies, Which, although primarily a benefit to applicant, would also indirectly 
benefit the public through the medium of more efficient service. in the latter 
instance, however, where the use of the alternate route would amount to the 
institution of a new service or would provide applicant with a substantial com 
petitive advantage not previously enjoyed, the burden is upon applicant to es 
tablish that public convenience and necessity require such service (George W. 
Brown, Ine, BRatension 1/ternate Routes, No. MC—65491, decided October 31. 
52” (sheet 5)). 

Here there is no mention of “practical and feasible route.” 

t+. On June 3, 1955, division 5 similarly constituted, but with Commissioner 
Cross absent, in No. MC—10525 (Sub.-No. 7) Service, Incorporated, Latension 
\/ternate Route, in granting the application stated: 

‘In numerous cases involving requests for authority to operate over alternate 
routes, we have concluded that public convenience and necessity may be found 
in operating economies and those things which contribute to expedition, safety, 
and efficiency in operation, all of which, though they benefit first the carrier, in 
directly contribute to public safety and more reliable, expeditious, and cheaper 


ransportation. In Dirie Ohio Earp. Co. Ewtension of Operations—Bristol (30 
M. C. C. 291), consideration was given to the advantages which would accrue 1 
the applicant there from use of a route which would enable it to avoid the 

eight and length restrictions of the same State that is here involved. There 

he Commission said at page 295: 

“We are also convinced that the use of a reasonably direct and suitable route 
Which avoids the necessity of burdensome outlays, delays, breakage, and annoys 
ance to shippers, incidental to compliance with the regulations of a particular 
State, is a legitimate operating economy which we should foster and « rage 


and of the same character as the avoidance of a toll bridge, or of a mountain 

nite in favour of a level one’” (sheets 13 and 14). 

Here was a marked departure from the formula so carefully nurtured by) 
division 5 (1) and a throwback toward the original concept of the Dixie Ohio 
ase 

» On June 3, 1955, the same division, with Commissioner Cross again absent, 

No. MC—47389 (Sub-No. 11), Federal Truck Lines, Inc., E.rtension i/ternate 

ites—_Indiana, stated the formula as follows in denying the application: 
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“We have frequently stated that alternate-route authority should not be 
granted except upon proof that applicant is conducting a substantial operation 
over its existing route: that it is an effective competitor over such route: and 
that it will not be able to perform over the proposed route a service so greatly 
improved as to amount to a new service” (sheets 4 and 5). 

There is no mention of practical and feasible route here. 

6. On June 8, 1955, division 5 as similarly constituted, with Commissioner Cross 
present, in No. MC—75320 (Sub-No,. 47) Campbell Sirty-Sir Parpress, Inc., E.rten 
sion i/ternate Route—United States Highway No. 51, stated the formula in 
sranting the application as follows: 

“A grant of alternate route authority must be predicated upon proof that 
applicant has a substantial operation over its existing routes between the affected 
points; that it is an effective competitor over such routes; and that use of the 
alternate route will not enable applicant to render a service so greatly improved 
as to amount to a new service” (sheet 9). 

Here again, no mention of “practical and feasible route,” as in Bingaman Case. 

7. On June 16, 1955, in No. MC—75320 (Sub-No. 54), Campbell Sirty-Sir 
E.rpress, Inc., Brtension—Alternate Route, the same division adopted the report 
of the joint board which did not invoke any formula but simply stated in its denial 
report that: 

“Applicant has failed to establish that the public would in any way benetit by 
approval of this application * * * Public convenience and necessity do not 
require the operation for which authority is sought” (sheet 4). 

Ss. On June 16 also in No. MC—75320 (Sub-No. 53), Campbell Sirty-Sir Express, 
Ine., Fatension—Alternate Route, division 5, as similarly constituted, again did 
not invoke a formula but simply stated, this time with Commissioner Hutchinson 
dissenting, and this time granting, that: 

“The use of the shorter route would result in substantial savings annually 
and serve to prevent wasteful transportation but could not change applicant's 
present service in any way. There is no convincing evidence that the granting 
of this application will create any competition which does not exist at the 
present time, or serve to divert any traffic from existing carriers which applicaut 
could not otherwise handle at somewhat greater expense” (sheet 6). 

Here the division bowed to the theme of wasteful transportation and forgot 
the formula. 

9. On June 30, 1955, in No. MC-—2962 (Sub-No. 10), A & H Truck Line, Inc., 
Lartension—Alternate Route, division 5, as similarly constituted, returned again 
to its “practicable and feasible route” test, in slightly different language, adding 
the word “competitively,” declaring in granting the application: 

“In considering applications for authority to operate over so-called alternate 
routes, We have, in effect, applied three concurrent tests, all of which must be 
answered in the affirmative before authority can be granted solely on the basis 
of operating economy and convenience. They are: (a@) is applicant presently 
operating between both termini under appropriate authority over a practical 
and competitively feasible route, (0) is applicant operating over authorized 
routes, an effective competitor with the carriers operating between the termini 
and handling a substantial amount of traffic; and (¢) will the competitive situa- 
tion remain unchanged if the authority sought is granted?” (sheet 5). 

10. The next alternate-route case, No. MC—-109873 (Sub-No. 7), E.urpressicays, 
Ine., Rxtension—Alternate Routes, was denied by division 1, consisting of Com- 
missioners Mitchell, Tuggle, and Hutchinson. This division stated the formul: 
aus follows: 

“In considering applications for authority to operate over so-called alternate 
routes, we have, in effect, applied three concurrent tests, all of which must be 
answered in the affirmative before authority can be granted solely on the basis 
of operating economy and convenience. They are: (a) Is applicant presently 
operating between the affected termini under appropriate authority over a 
practical and competitively feasible route; (b) is applicant operating ove) 
authorized routes presently as an effective competitor with the present carriers 
operating between these termini and handling a substantial amount of traffic, 
and (¢) will the competitive situation remain unchanged if the authority sought 
is to be granted?” (sheet 8). 

The word “competitively” seems to have come aboard to stay. 


11. On July 19, 1955, with Commissioner Cross serving in Commissione! 


Mitchell's place on division 1, in No. MC—31444 (Sub-No. 40), Schreiber Trucking 
Co., Inc., Bxtension—Alternate Routes, the division, in denying the application 
returned to its old formula: 





Li 
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“In considering applications for authority to operate over so-called alternate 
routes, the Commission has in effect used three concurrent tests which must 
ill be answered in the affirmative before authority can be granted solely on the 
hasis of operating economy and convenience. They are: 

“(1) does applicant presently operate between both termini over a practical 
ud feasible route, (2) is applicant in competition with existing motor carriers 
erating between the involved termini by reason of handling a substantial 
amount of traffic, and (5) will the competitive situation remain unchanged i! 
the authority sought is granted” (sheet 10). 

13.° Commissioners Mitchell, Tuggle, and Hutchinson, constituting division 1, 
mu July 22, 1955, in No. MC—101186 (Sub-No. 6), James G. Arledge, Ertension 
\/ternate Route, in granting the application invoked no alternate-route principle 
whatsoever but pitched its decision on the theory that what was needed was an 
extension of operating authority rather than an alternate route which would 
enable applicant to avoid bridges with weight limitations, et cetera 

14. On August 3, 1955, division 1 in No. MC—-110825 (Sub-No. 3), Transcon 
Lines Batension—Alternate Route, Oklahoma City to Los Angeles, with Com 
missioner Hutchinson dissenting, invoked the formula again in granting the 
application : 7 

“Exceptants recognize that in alternate-route applications we are justified in 
eranting the authority sought solely upon proof of operating economies and 
efficiencies provided it is shown (1) that applicant is presently transporting a 
substantial volume of traffic between both termini under appropriate authority 
over a practical and feasible route: (2) that applicant is presently competing 
effectively with existing carriers over direct routes; and (3) that the com 
petitive situation will remain unchanged if the authority sought is granted” 
(sheet 10). 

15. The same division on September 8, 1955, in No. MC-48177 (Sub-No. 21), 
BB «I Motor Freight, Inc., Extension—Alternate Route—Nouthern Indiana, did 
ot restate any formula but simply said, in granting the application, that: 

“We believe that applicant has made the showing necessary to justify a grant 
herein * * * the criteria in determining whether an alternate route application 
should be granted is not whether applicant would divert all of its traffic to the 
alternate route, but rather whether it can be considered a competitor for the 
traffic by reason of handling a substantial volume of it between or through the 
termini, some of which can be more economically transported over a shorter 
route with indirect benefit to the public.” (sheet 3). 

Here there is an obvious throwback to the public interest theme again. 

16. On September &, 1955, in No. MC-29910 (Sub-No. 29), division 1, similarly 
constituted, simply found, in granting the application that the alternate route in 
question would promote “obvious operating economies” and “contribute to 
greater safety of operation,” and that “It does not appear that applicant would 
be able to provide any service which it does not presently perform” (sheets 4 
and 5). 

17. The same division on September 13, 1955, in No. MC—75320 (Sub-No. 42), 
Campbell Sirty-Sia Express, Inc., Exrtension—Alternate Route, did not invoke 
a formula, because the denial turned on the principle of failure of proof, but 
ihe majority of the division did make an allusion to one element of its formula 
suving that “there is no basis, of record, for a finding * * * that applicant is 
presently an effective competitor, for the involved traffic’ (sheet 7). 

Commissioner Mitchell set up his own formula in this case in a dissent saying: 

“The record shows, without contradiction, that the granting of the alternate 
routes would be of great help to the applicant, without harm to others. We 
should do everything we can to assist in cases of this kind” (sheet 7). |Em- 
phasis added. ] 

18. In No. MC-38183 (Sub-No. 32), Wheelock Bros., Inc. Extension—Alternate 
Routes, decided by division 1, as similarly constituted, on September 15, 1955, 
With Commissioner Hutchinson dissenting, the division simply stated in granting 
that: 

“Normally an applicant for an alternate route, in the absence of proof of a 
shipper need, must show that the use of the proposed routes will result in pos- 
sible operating economies which will indirectly benefit the public” (sheet 2). 

(nce more a reversion to the Dixie Ohio case principle. Commissioner Hutch- 
iuson dissented on the ground that the applicant could accomplish its service 
heeds by complying with the Commission's deviation rule. 





- The Guy Spalding case is No. 12 on the chart and is omitted here. 
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19. On September 23, 1955, in No. MC-29988 (Sub-No. 53), Denver Chicago 
Trucking Company, Inc., Extension—Alternate Route, division 1 as similarly 
constituted with Commissioner Hutchinson again dissenting, invoked no specific 
formula but granted by simply adopting the findings of the joint board pointing 
out that “it seems improbable that there will be a measurable diversion of traffic 
from competing carriers” (sheet 4). 

The grounds of Commissioner Hutchinson’s dissent are not indicated. 

20. On September 26, 1955, in No. MC-78786 (Sub-No. 200), Pacific Motor 
Trucking Company—Alternate Route in California, division 1, as similarly con- 
stituted, again adopted a joint board’s report without invoking any specific 
formula and basing a grant on a finding of “future public convenience and neces- 
sity requiring the operation.” 

21. On September 26, 1955, in No. MC-29120 (Sub-No. 49), Wilson Storage 
and Transfer Co., Extension—Alternate Routes, the same division, in granting 
came back to its previously announced, with the word “competitively” added, test, 
stating: 

“In cases such as this we have applied three concurrent tests, all of which 
must be answered affirmatively, before authority can be granted solely on the 
basis of operating economy and carrier convenience—namely (a) is applicant 
presently operating between the affected termini under appropriate authority 
over a practical and competitively feasible route, (0) is applicant now operating 
over authorized routes as an effective competitor with existing carriers operat- 
ing over direct routes, and handling a substantial volume of traffic in competition 
with such carriers, and (¢c) will the competitive situation remain unchanged if 
the authority sought is granted?” (sheet 3). 

22. On September 28, 1955, in No. MC—70451 (Sub-No. 112) Watson Bros. 
Transportation Co., Ine., Extension—Alternate Routes, Commissioners Cross, 
Tugele, and Hutchinson constituting division 1 did not invoke the formula as 
heretofore specifically stated but simply found in denying “that applicant would 
be enabled * * * materially to improve its competitive position and to render 
a new and different service from that now offered” (sheet 47); and “the desir- 
ability of the proposed route is such that applicant will be able to materially 
improve its holding-out and solicitation possibilities; * * * We are convinced 
that more than economies and ease of operation are involved and that a grant 
of the authority sought would not only result in a new service but would actually 
change the entire character of applicant’s operations” (sheet 48). 

It is abundantly clear from the mere recitation of the foregoing findings and 
conclusions relied upon by divisions 1 and 5 in the disposition of alternate-route 
cases that: 

1. There has been a complete departure from the original legal concept em- 
braced by the Interstate Commerce Commission in disposing of most cases (we 
shall argue this point more at length herein below) ; 

2. That the so-called formula now invoked by division 1 is stated in different 
ways at different times to suit different circumstances ; 

3. That some totally personal elements of judgment are invoked at times in 
place of the formula particularly by dissenters ; 

4. That there is an occasional throwback or reversion to the original concept 
of the Commission in the Dixie Ohio case, which stressed public interest and 
the economic savings aspects most strongly ; and 

5. That the divisions from time to time have had unexplained dissentions 
which cast further doubt upon the element of consistency of judgment in 
alternate-route cases. 

The Commission has had but one recent opportunity other than in the Binga- 
man case to review this leopard’s coat approach of Division 1 to the problem. 
That was in the Guy Spaulding case. 

The entire approach of divisions 1 and 5 to the problem is rendered extremely 
vulnerable, especially in light of several of the dissents noted which have 
departed from the strictures of the formula, in the light of Commissioner 
Elliott's ringing dissent in No. MC-60780 (Sub-No. 1), Guy Spaulding Exten- 
sion—Alternate Routes. Commissioner Elliott was therein joined by Com- 
missioners Alldredge, Arpaia, Clarke, and Hutchinson. If Commissioner Mit- 
chell had voted in the Guy Spaulding case according to the same convictions 
he demonstrated in No. MC—111086 (Sub-No. 6) and No. MC—75320 (Sub-No. 42) 
and No. MC-38183 (Sub-No. 32) supra, the Guy Spaulding case after the manner 
of Commissioner Elliott’s dissent, would have taken the Commission back toward 
its original position in alternate-route cases, and would have reestablished a 
workable and rational set of considerations, to displace those that have been 
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(albeit with good intent) capriciously and inconsistently applied at the Division 
level in the cases analysed above. 

In the Guy Spaulding case, Commissioner Elliott stated : 

“I believe that in the interest of more efficient, more economical, and safer 
transportation applicant should be granted the three alternate routes sought. 
It is my opinion that if, as the majority report states, applicant has not ful 
filled our requirements for such a grant, he has, nevertheless, fulfilled what our 
requirements should be. As stated by the Supreme Court of the United States in 
McLean Trucking Co., et al. v. United States, et al. (3821 U. 8S. 67, 86): 

“s* * * the Motor Carrier Act is to be administered with an eye to affirma 
tively improving transportation facilities, not merely to preserving existing 
arrangements or competitive practices.’ 

“Insofar as this proceeding is concerned, the following part of the national 
transportation policy of the Congress appears to be pertinent: 

“** * * to promote safe, adequate, economical, and efficient service * * *.’ 
| Italics added. ] 

“In my opinion the decision of the majority will have exactly the opposite 
result. It will force applicant to operate—if he can continue to do so —over an 
unsafe route, and it will deny him the right to operate economically and 
efficiently. 

“T seriously doubt whether the Interstate Commerce Act was ever intended 
to include the power to regulate commerce so minutely or with such illogical 
results as are reached in the majority report” (sheets 13 and 14). 

It is, therefore, a clear and disconcerting fact that the Commission is now 
split wide open on alternate route cases, with the balance of power being held 
apparently by 2 or 3 Commissioners who have shown an occasional disposition 
to adjudicate such cases on a more realistic basis, such as was once invoked, 
than by means of the slippery formula created by former division 5 and some- 
times now applied by division 1. 

The Bingaman case (the instant matter) has been caught in the vortex of this 
whirlpool of changing policies. It is entitled, for that reason if no other to be 
reopened and reconsidered. These are the new grounds which warrant the 
granting of this petition. 

In his dissent in the Guy Spaulding case, supra, Commissioner Elliott cor- 
rectly relied on the findings of the Supreme Court in its application of the na- 
tional transportation policy to an alternate route situation—*improving trans- 
portation facilities,” promoting “safe, * * * economical and efficient services.” 
These are the watchwords of the act and by virtue of the Writtington amend- 
ment are to be applied in all situations sounding under the statute. 

The Commission had alternate route cases tuned in on this legislative beam 
in the Dixie Ohio case, which divisions 5 and 1 have shown only a casual dispo- 
sition to observe. As was stated in our previous petition in this proceeding: 

“In reversing the Division report in the Dixie Ohio Express Company case, 
supra, the entire Commission laid great stress upon the public interest element 
of justification for the granting of an alternate route application. The con- 
trolling findings and conclusion in that decision are: 

““In our opinion, public convenience and necessity, in a proper case, may be 
found in operating economies and those things which contribute to crpedition, 
safety, and efficiency in operation, all of which, though they benefit first the car- 
rier, indirectly contribute to public safety and more reliable, more capeditious, 
and cheaper transportation. Given a proper showing of these things, a finding of 
public convenience and necessity is justified. 

“‘In New York Central Securities Co. vy. United States (287 U. S. 12), the 
Supreme Court, in construing the term “public interest” as used in what was 
formerly section 5 (2) of the Interstate Commerce Act relating to acquisitions 
of control said: 

‘**“Anpellant insists that the delegation of authority to the Commission is 
invalid because the stated criterion is uncertain. That criterion is the “public 
interest.” It is a mistaken assumption that this is a mere general reference to 
public welfare without any standard to guide determinations. * * * The term 
“public interest” as thus used is not a concept without ascertainable criteria, 
but has direct relation to adequacy of transportation service, to its essential 
conditions of economy and efficiency, and to appropriate provision and hest use of 
transportation facilities, questions to which the Interstate Commerce Commis- 
sion has constantly addressed itself in the exercise of the authority concerned. 
So far as constitutional delegation of authority is concerned, the question is 
not essentially different from that which is raised by provision with respect to 
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reasonableness of rates, to discrimination and to the issue of certificates of public 
convenience and necessity.” (Italics supplied.] 
“*And in Jeras v. United States (292 U.S 
ring to the language just quoted, stated: 
“*“It is in the light of this criterion that we must consider the scope of the 
Commission's authority in relation to provisions which are entitled to relievs 
interstate commerce from burdensome outlays.” 


. ove), the same Court, after refer 


“Tf, as held in these decisions, contributions to “cconomy and efficiency of 
operation,” to the “best use of transportation facilities.” and to “the relief of in- 
terstate commerce from burdensome outlays,” are criteria of things in the public 
mterest, then clearly such contributions are cvidcence of public convenience and 
necessity in cases such as this, Actually, there is nothing novel about this view. 
It has underlain to a greater or lesser extent a number of our past decisions. 
Morcover, it is the present national transportation policu, “to promote safe, ade- 
quate, economical, and efficient service.” 

“*We are also convinced that the use of a reasonably direct and suitable route 
which avoids the necessity of burdensome outlays, delays, breakage, and annoy- 
ance to shippers, incidental to compliance with the regulations of a particular 
Ntate, is a legitimate operating economy which we should foster and encourage 
and of the same character as the avoidance cf a toll bridge, or of a mountainous 
route in favor of a level one. 

“*4s the division indicated, a grant of the authority sought may give applicant 
some advantage of speculative ertent over some of its competitors, but we do not 
Consider this a controlling consideration * * * 

“*The disadvantage to those so situated geographically that they cannot 
practically use routes avoiding Kentucky has not been shown to be material or 
undue in comparison with the benefits which will accrue to the public from a 
grant of authority sought, or likely to jeopardize in any degree the quality of 
such existing services. In this connection the following from our recent report 
in Kansas City 8S. Transport Co., Inc., Com. Car. Application (28 M. C. C. 5), in 
reference to the report of division 5 in that proceeding (10 M. C. C. 221), is 
particularly appropriate : 

“*<Tt was further found, and properly, we think, that the development of the 
coordinated service should not seriously endanger the operations of existing 
motor carriers, but that in any event the public ought not to be deprived of th 
henefit of an improved service merely because it might divert some traffic from 
other carriers, pointing out that had that principle been followed, no motor- 
carrier service could have been developed”’” (30 M. C. C. 295, 296). 

We again direct attention to the italic portions of the foregoing excerpt 
from the Commission report because of their particular applicability to the case 
at hand. Division 5 has largely abandoned this case principle, and, unfor- 
tunately, the Commission has followed in a number of cases. 

But in 1942 the Commission stated the rule of law dealing with alternate 
route cases in Schultz Common Carrier Application (34 M. C. C. 629, 688), as 
follows: 

“Generally, we have held that where the authorization of an alternate route, 
not involving service to additional points, will enable a carrier to render a more 
expeditious and economical service without adversely affecting the rights of 
wny competing carrier, and thus more adequately serve the public, such authority 
should be granted.” 

In Motor Erp., Inc., Extension-U. 8. Highway 71 (29 M. C. C. 56, 59), the 
Conunission had before it an application by an existing carrier for the use of 
an alternate route, and it summarized the rule thusly: “Where the granting of 
an alternate route, not involving service to additional points, will enable a 
carrier to render a more expeditious and economical service, and thus more 
adequately serve the public, without adversely affecting the rights of any 
competing carrier, such authority should be granted.” 

Coming now to Carrier Express Inc., Extension—Alternate Route, supra, we 
tind division 5 stating as follows: 

“In determining alternate route applications, the essential issue presented. 
under a long line of precedents beginning with Dirie Ohio Erp. Co., Ertension 
of Operations—Bristol (30 M. C. C. 291), is whether applicant is actually en- 
vaged in the transportation of traffic, in substantial volume, between the 
termini of the proposed alternate or direct route, or, as here, between the 
termini proposed to be served by use of the proposed alternate route, and is 
presently in a position effectively to compete with other carriers for such 
traffic, or whether the new route will enable applicant materially to enhance 
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its competitive position, or to institute an essentially new service not theret 
fore conducted, or to institute a service so different from that theretofore pro 
ided as materially to affect existing carriers. In the case of the former, we 
re justified in granting the authority sought solely upon proof that the pr 
posed operation would result in operating economies which, although primarily 
| benefit to the applicant, result in an indirect benefit to the public through the 
medium of more economical and efficient service. However, where the use 
the alleged alternate route would enable the institution of what would amount 
to a new service by applicant, one which it could not provide over its authorized 
route, We must insist upon the usual proof of a need for such proposed ne 
service.” 

It is submitted that in establishing these criteria for a grant of alternate 
route authority, division 5 (and here again Commissioner Elliott dissented, s 
that it Was really only a majority of division 5) departed from the emphasis 

aced upon the public interest in the Dixie Ohio Express Co., Inc., case, supra, 

d placed principal stress upon the protection of existing carriers. This was 

liberty taken by division 5 with the previous Commission decisions cited, but 
at least division 5, in the Courier case, supra, established definite criteria rhe 

ivision has followed these criteria in numerous recently reported cases. App li 
cants, in the preparation of their cases, have come to rely upon their criteria 
\ departure therefrom comes as a shock. 

Cine criteria in the Courier Express case, supra, are followed literally in such 
recent Cases as No. MC—747212 Sub-No. 45, Motor Cargo Inc., Eatension—BElh 
mound, Wisconsin, No. MC—68909 Sub-No. 43, Decatur Cartage Co.—Esrtension 
\/ternate Routes, No. MC—67646 Sub-No. 36, H/alls Motor Transit Co—Eatension 
\iternate Routes, No. MC—665 Sub-No. 26, Missouri Arkansas Transportation 
Co—Evrtension Alternate Route: and No. MC— SSSS Sub-No, 16, J/id-American 
Truck Lines, Inc., Extension titernate Route. 

The entire Commission has, it is true, embraced these criteria in a number of 
reports, Showing a departure from the Dixie Ohio Express case principle, supra 
see for instance No. MC-1501 Sub-No. 45, the Greyhound Corporation Eaten 
sion—Alternatée Route, wherein the Commission said : 

“In such a proceeding the essential issue presented is whether applicant is 
actually engaged in the transportation of traffic, in substantial volume, between 
the termini of the proposed alternate or direct routes, and is at present in a 
position eftectively to compete with other carriers for such traffic, or whethe) 
the new route will enable it either to institute a new service not heretofore 
conducted, or to institute a service so different from that theretofore provided 
as materially to alter the competitive situation to the injury of existing carriers. 
In the case of the former we are justified in granting the authority sought solel) 
upon proof that the proposed operation will result in operating economies, 
vhich, although primarily of benefit to the applicant, result in an indirect benefit 
to the public through the medium of more efficient service. In the latter case, 
however, where the use of the alleged alternate route would amount to the 
nstitution of a new service, or would provide applicant with a substantial com- 
etitive advantage not theretofore enjoyed, we must insist upon definite proof 
fa need for the proposed new or changed service.” 

The Commission followed the rule worded in the same way in Coopers Express 
lnc,—Eatension—Alternate Route (51 M. C. C. 411, 414-445). 

it is thus evident that the Commission, as a whole, has also over the years 
come to deemphasize the public-interest aspects of alternate route applications 
and has trended toward the philosophy of division 5 which places primary 
emphasis on the welfare of existing carriers. But, at least, in so doing, the 
Commission embraced a set of criteria that seemed to be firmly established and 
'o provide a precedent for carriers and their counsel to follow in making deter- 
llinations as to whether to apply for alternate routes. In the instant case, it 
Was doubtlessly believed by applicant and its counsel that the alternate route 
it sought and the measure of its present operations would meet the test of these 
established criteria. But it is equally true that the Commission as in the Guy 
Spaulding case is manifesting a strong tendency to return to the original public- 
interest concept. 

It is the Commission's privilege to disregard the rules of stare decisis or res 
idjudicata, but where, as here, division 5, with Commissioner Elliott dissent- 
inv, has, in disposing of the instant case, established another new set of criteria, 
it is submitted that this strains the privilege beyond reasonable bounds. On 
their face, these new criteria appear to be merely a simplification of the estab- 
lished criteria to which reference has been made above. But the simplification, 
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we believe, strongly distorts the established rules and in effect creates new 
rules. It may well be that the entire Commission will want to return to first 
principles in this field. A response to this petition will provide the vehicle for 
so doing. 

It now appears, we repeat, that there is a strong disposition to return toward 
the public interest focus, as witness the dissent in the Guy Spaulding case. It 
is submitted that such a return would be a salutory happening. It is submitted 
also that such a return would warrant a grant in the Bingaman (instant) case. 

Before proceeding to the next two arguments it is necessary to chart an analy- 
sis of all of the recent decisions of divisions 5 and 1 relating to alternate routes 
in comparison with the Bingaman (the instant) case. In preparing the chart, 
an attempt has been made to be thoroughly objective and to record only the 


most salient factors. The cases analyzed are the same ones treated under A 
above. (See facing chart.) 


B. The Commission's decision in the Bingaman case conflicts with contemporane- 
ous rulings in other alternate route cases, particularly some dealing with 
small carriers, insofar as the principle of operating economy is concerned. 


One of the salient factors for consideration in an alternate route case, whether 
under former division 5 “new” formula or the Commission’s rule as stated in 
the Dixie-Ohio case, has to do with possible operating economies arising from 
the use of the alternate route sought. 

There is no denying on the record but that the applicant would benefit econom- 
ically if service over the alternate route were allowed to be instituted. Division 
» So finds on sheet 8, and the applicant admits the validity of the finding. BMffi- 
ciency of operations would also be enhanced by the fact that traffic would not 
have to be carried all the way from New York to Reading or from Philadelphia 
to Reading for on-bound hauls to Canada or in reverse direction from Canada 
through Reading to New York or Philadelphia. The reduction in the number 
of times that shipments so destined were handled would inure to the benefit of 
the shippers in terms of efficiency of operation, showing up in such ways as less 
loss and damage, less delay, less pilferage, less paperwork. It is not claimed by 
the applicant that its savings would be directly passed on to shippers, but such 
savings would certainly put the applicant in a better posititon to absorb the in- 
creased costs of operation that have been attendant upon motor carrier services 
with compelling regularity during the past few years, and as in other cases 
of the kind, forthright findings could be made that the public would benefit. 
The applicant could, in view of its financial position, greatly benefit by such a 
grant. We believe that the Commission will be thoroughly justified in finding that 
the effect of the grant of an alternate route in this case is primarily to permit 
economies in the performance of the existing service and that such economies 
will inure to the benefit of the public as well as the applicant. 

Specifically, petitioner would save about $5,000 per month. This is an impor- 
tant saving in connection with the size of Bingaman and is a particularly neces- 
sary saving at the present time in view of petitioner’s overall financial status. 

This factor compares favorably with the similar factor in cases noted above in 
which a grant has been authorized, particularly if the relative size of the grantee 
is considered. Grants were approved in cases where there were $36,000 per 
year savings (case 2) ; $40,000 per year savings (case 4) ; $27,000 per year sav- 
ings (case 9); $150,000 per year savings (case 14); $14,592 per year savings 
(case 15) ; $86.88 per round trip (case 16) ; 31 percent of present route mileage 
(case 19) : $4.59 and $1.62 per trip (case 21). 

On this score, therefore, in the interest of consistency, there should have been 
a grant made in the Bingaman case, particularly against the background of the 
Dixie-Ohio case principle. 

The Commission should reconsider the case for this reason. 


Cc. The Commission’s decision in the Bingaman case conflicts with contempo- 
raneous Commission rulings in similar alternate route proceedings with re- 
spect to the measurement of what constitutes substantial competition. 


In our previous petition we pointed out in detail to the Commission the measure ‘ 
of applicant’s traffic substantially as a going carrier operating between New 
York City, Newark, Philadelphia, Reading, and Montreal, Canada. 
The testimony of record shows that Bingaman transported more than 11 mil- 
lion pounds of traffic between Philadelphia and New York and Montreal, Canada, 
in 1951, almost 15 million pounds in 1952, and almost 6 million pounds in the first 
4 months of 1953. Broken down on a monthly basis, this would mean that this 
earrier transported almost 1 million pounds a month in 1951, approximately 
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MC Docket Name of Case Action Taken Size of Applicant Tonnage Involved Mileage Svgs Money Svgs Time Svgs 


No 
1. MC-19 Bingaman M.Exp Denied 65 trirs, 35 trcetrs 17.7m.lbs annually 37lwe S73(NY) $5,000. No practical = 
Sub.(15) Ext.-Alt.Routes 5 trks NY-Phila. & bbSve 507(Ph)P°™ ™°- eves. decause L mith Treo 
tang.assets $135,561 Montreal clearing yres 
116 milln lbs. per yr. customers 
2. 111231 Jones, T, Lines- Granted 194 trirs,118 trctrs 2,208,253 lbs. - 3e3ve &7& =—s- $36,503.70 3dhre.LA-Dallas 
(20) Alt.Rta.- 104 trks lmo. 315v8 398 per year 3hre.Meaph ” trickla * 
Little Rock assets $1,196,216 ( max.) ak" LR-Denison - . 
Net inc.$200,268 13/% Men. -" 
3. 75320 Campbell 66 Exp- Denied 4O4 trirs,278 trctrs 57.m.lbs.6mos. 7 Rts.16-210-15.25¢ per 6hre.LR-Jackson 
(55) Ext .Alt .Routes 192 trks (8/53thrul/54) mls Svgs. mi.-range 3" LR-New.Orlns. a . 
$2. 44- 
$32.03 per 
day 
4. 105225 Service,Inc.Ext. Granted 60 trirs, 38 tretrs, 240 shpts. 65ms . $40,000. About the . ° " 
(7) Alt .Route plus trks 2/11/53-7/2/5% longer annually same 
assets $582,427. Approx .7m. lbs. 
5. 47389 Federal T.L.Inc. Denied G.R.$1.6m 20 trirs Loads dly. None Not shown Est. 30 mins. . 
(11) Ext.A.R.Ind. Tas :98, 596 plus 5 or 6 wkly. per trip Acct. 
‘i eafer conds 
6. 75320 Campbell 66 Exp- Granted (A big carrier) 22mlbs. lst 579 ve 607 $1,332.24 Some svgs, but é } 
(47) Ext.Alt.Route- & mos.1954 mils (max. ) amt.not stated 
US Hwy No. 51 
7. 75320 Campbell 66 Exp- Deaied (A big carrier) 148,363lbs8.SO. 2 ms.longer Jt.Bd.found 35-4O mms.per 
(54) Ext .Alt.Rte. 1,065,816 " NO. no cost svgs trip. 
1,212,199 " Total 
8. 75320 Campbell 66 Exp- Granted(Empties)(A big carrier) 46m.1bs. 38 ve.159ms. $18.45 per }3-%hre. per - ‘ 7 
(53) Alt .Route ne 8/1/53-1/31/5% (Empties) trip trip(Empties) ‘ , 
9. 2962 A&H Tr.L.Inc. Granted 104 trirs,73 trctrs. 1,307,649 lbs. 486 ve.520ms $27, 374. l-hr per st 
(10) Ext.-Alt.Rt. 18 trks per week 379 vs.409ms per year trip : 
assets $1,042,754 1 — 
10. 109873 Expressways,Inc. Denied 99 units of equip. 2,600,000 lbs. 143,137ve8l165 $4.82-$9.44 No earlier deliv - 0 
(7) Alt .Routes 1/1/-6/30/5% 157ms. per trip, involved : 
(168 r.te.) approx .$2,000.per yr. 
1l. 31444 Schreiber Tr.Co. Denied 300 trirs,150 tretrs. 200 Tls.ann. 260 vs. 365S8-P.$6,66% per yr. 2hrs.per 11. Rodgers » 
(40) Ext.Alt.Rts. plus leased units Syr.-Phila. 349 vs. 520R-B.10,530 " " trip Lines 
250 Tls.ann. mls 
Roch. -Balto. : 
12. 60780 Guy Spaulding Denied 4 trirs,4 trctrs. 26,000 lbds.wkly 123,131,134 $7.8%-$10.92 lhr.per trip, 2. Cim 
(1) Ext .Alt.Routes 3 trks vs. 162ms. per trip also by-pssg¢. 
assets $22,000. peddle opns. 
13. 101186 J.G.Arledge,Ext. Granted 1l units 5 trks. Substant .tnng. alt.route  question- none shown 13. No OF 
(6) Alt.Route crt. assets $33,431 (exc.400,000 lbs longer than nable 
per mo.) pres.route » had 
14. 110325 Transcon Lines, Granted 177 trirs,80 trcts, 150,112,900 lbs. 1,362 v.1,517 $150,326. 44+ hrs.Svg. 1%. ae ” 
(3) Ext.A.R.Okla 110 pu.units. per year mls per yr. LA-Okla City _— 
. City to LA. assets $2,203,763 
15. 43.77 B.B.&I.M.Frt. Granted Assets $380,000. 8-9 m.lbs. 116 vs. 145 $14,592 per no material 
(2:) Ext.-A.R.- G.R.$1.9m. Je - 5/e/5% yr.but Ltl. changed ak 
fo.Ind. Tons 111,700 service to = a 
inter.points still nec. - 
16. 2¢y20 Ark.M.F.L.Inc. Granted G.R. $4. 4m. 98 Tls.explos. 508 vs.605 $36-88 per not stated 
(~) Ext.-Alt.Rt. _— Tons 210, 100 9-10/53 365 ve.560 round trip 16, Tri-m ' 
(A good-sized carrier) 185 shipts. 156 ve.236 
St.L.-LR same per. 
17. 75320 Campbell 66Exp. Denied (A big carrier) Abstract showing 159 vs. 162 $966.plus not shown _ 
(42) (48) Alt. Rt. _—_—_— tonnages excluded 17% vs. 199 $2,014.per yr. LT aman 
from evidence 333 ve. 336,367 $1,690. —_ 
18. 38183 Wheelock Bros. Granted G.R.$1. 3m. longermls no claim no claim Re 
. (32)  Inc.Ext.Alt.Rts. (In part) Tons 54,618 d ppa 
19. 29988 Denver-Chicago Tg. Granted G.R.$19.4m Lmtd .Commods. 31% of prst. . 
(53) Co.Ey * % Tons 320,500 Lmtd.Present Pts. rt.mls.Denver-Tucson 6 hrse.per trip 19. Railros 
20.78786  Facific M..1¢.Co. Granted G.R.$13.8m Santa Rosa-Los Guilicos, 
(200) A.R.in Calif. Tons 1,350,000 Cal.Over Cal.Hwy 12 20. None 
21. 29120 Wilson St.&Tr.Co. Granted G.R. $3.5.m 22m lbs. 577,588 vs.59% $4.59, small savings 
(49) Ext. Alt.Rts. (5 mos.1954) mls _ per — 
22. 70451 Watson Bros.Tn.Co. Denied G.R.$25.4m 16.4 m. lbs 1099 vs 1219 $22,000 per yr 3 hre.per trip | 
(112) Ext. Alt.Rts. Tons 887,500 Ariz.-East (1130) (KC-LA) 22. Viking Fr 
103.9 m lbs 1283 vs 1875 $87,000 per yr™”" "“ ”* Illinois 
Calif.-East (1386) (St.L-LA) 
(5/52-4/%3) 2380 ve 2290 Shr. (LA-CHT) 
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1,200,000 pounds a month in 1952, and approximately 1,500,000 pounds a month 
in 1953. Between all points in the United States served by it directly or through 
interchange, on the one hand, and Montreal, on the other, it handled in 1951, 
27,226,718 pounds; in 1952, 29,148,073 pounds and, during the first 4 months of 
1953, 10,850,079 pounds. The question is whether this is a substantial amount 
of freight. 

Division 5 had held that: 

“In comparison with the tonnages of the opposing carriers, applicant does not 
transport a large amount of traffic” (sheet 24), a finding that was tantamount 
to saying that 1,500,000 pounds a month is not a substantial flow of traffic. 

Reference is made again to the foregoing chart. Grants were approved by 
divisions 5 and 1, according to that analyses, in cases where the traffic amounted 
to 2,208,253 pounds per month (case No. 2) ; 7 million pounds in about 6 months or 
a little over 1 million pounds per month (case No. 4); 5 million pounds plus 
pounds per month for a very large carrier (case No. 6); 5 million pounds per 
month for another large carrier (case No. 9) ; 4 million pounds per month for a 
medium carrier (case No. 13); 150 million pounds per year for an exceedingly 
large carrier (case No. 14): about 1,300,000 pounds per month for a carrier 
about the same apparent size of Bingaman (case No. 16); 22 million pounds in 
5 months or about 4 million pounds per month for a large carrier (case No. 21). 

The nature of the opposition in the foregoing cases, as will be observed from 
the right hand column of the chart, is not sufficiently diverse to upset the analy- 
ses, for which we here argue, for in most cases the opposition was greater. 

In our previous petition reliance was placed on dictionary and legal meanings 
of the word “substantial” in order to disprove the finding of division 5 as to 
nonsubstantiality (see pp. 28-24). Now, we have the division’s own testimony in 
cases involving applications it has granted. All of which goes to show the — 
vulnerability of the formula invoked by the division and the absolute necessity 
of the Commission taking a firm hold on this quaking principle of substantiality 
of traffic and giving to it some rhyme and reason if it must be invoked at all. 


D. The Commission's decision in the Bingaman case conflicts with contem 
poraneous decisions in alternate route cases as to the treatment of the 
time factor. 

The most salient and compelling feature of the Bingaman application for an 
alternate route rests on the fact that there would be no saving of time in ef 
fecting the hauls in question between New York, Philadelphia, Newark, and 
Montreal over the proposed alternate route, and, therefore, no improvement in 
Bingaman’s competitive position. 

The division overlooked or purposely subordinated this factor. If the faster 
over-the-road transit time only were to be taken into account, which could be 
accomplished, admittedly, by moving over the alternate route from Newark, 
thus saving over 200 road-miles, the point would be well taken, but there is 
another factor in this case that distinguished it from the usual alternate route 
case which involves only such transit time. That additional factor is the 
necessity of clearing customs with all the vehicular traffic at the international 
border between Canada and the United States. Therefore, it must be kept 
clearly in mind, throughout this proceeding, that there is a difference between the 
over-the-road transit time and the delivery time. All shipments in either direc- 
tion must clear customs and irrespective of when they arrive at the border for 
customs clearance they are held up and, except for special shipments, are cleared 
at approximately the same time. Accordingly, a potential improvement of 3 
or 4 hours in running time, even if advantage were taken thereof, would not 
affect applicant’s ultimate delivery schedules. 

The customs office at the border opens at 8 o'clock in the morning. If a trailer 
load of traffic arrived during the night, it couldn’t possibly be handled through 
customs any faster than if it arrived at the clearance point early in the morning, 
so that insofar as delivery time is concerned, it does not matter whether the 
applicant’s traffic flows through its gateway, Reading, Pa., and on to Montreal, 
or directly from New York to Rouses Point and then to Montreal. 

Bingaman testified that its running time from New York via Reading to Rouses 
Point is about 16 hours and that its freight from New York would arrive via 
Reading at Rouses Point at 8 a. m. the day after it was picked up in New York 
City. There is also unrefuted testimony of record that the average handling 
time at Customs is about four hours and that only on occasion is this average ex- 
ceeded for purposes of expediting cleared movements. 

The testimony supports the assertion that the transit time of protesting car- 
riers in this case is not now much different from that of the applicant, even 
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though protestants have the benefit of shorter mileages. The obvious reason 
for this equality of delivery time has to do with clearance at Customs. This 
clearance might be said to work to the advantage of the slow carrier and dis- 
advantage of the fast carrier, but there is nothing that can be done about it so 
why not recognize realities and let it go at that. 

Now, with respect to this factor, how has the division ruled in cases decided 
since the Bingaman case: 

In case No. 1 a grant was authorized where 244-, 3-, and 314-hour time savings 
were apparent. In case No. 8 an alternate route was allowed on showing of 
3 to 4+ hours’ saving in time. In case No. 14, a saving of 444 hours warranted a 
grant. In case No. 15 a grant was made on a showing of no material change 
in time of delivery. This was also true in case No. 4. Applicant, in case No. 
19, saved 6 hours per trip, but was still given the award of an alternate route. 
In case No. 21 small savings in time did not prevent an award being mace. 
There were, therefore, substantial savings in time but these savings were not 
deemed fatal under the new competitive phase of the division rule, yet in the 
Bingaman case, where there was no saving of time, the element of new competi- 
tion was said to be controlling. 

Where is the element of justice in such grants when compared with the denial 
in the Bingaman case? Bingaman might have been able to save time also were 
it not for the fact that customs clearance intervened, but should the applicant 
be penalized for such a circumstance? A timesaving works a public benefit. But 
it also gives competitive advantage. Bingaman did not realize that advantage. 
Divisions 5 and 1, in the grants they have made since the Bingaman case was 
decided, apparently sometimes pay little attention to this factor. We believe the 
Commission, therefore, should make consistency out of chaos and use the Binga- 
man case as the vehicle for doing so. The public benefit in this case will accrue 
as a result of monetary savings and greater efficiency and economy in operation. 
This is consistent with the Dixie-Ohio case rule. There will be no detriment to 
competing carriers because Bingaman doesn’t get to destination any earlier than 
if it went by the currently prevailing roundabout route through Reading. Pa. 
This fact protects the other going carriers if they need any such protection. 

E. There is an unseemly trend toward liberality in grants to large carriers 

Commissioner Elliott and his codissenters in the Guy Spaulding case pointed 
out that adherence to the division 5 formula as it relates to the necessity of an 
applicant for an alternate route proving that said applicant is presently an 
“effective competitor” is a practical barrier to the granting of applications filed 
by small carriers. Said the dissenters: 

“In short, it assures the large competitors that they will be granted alternate 
routes, and it just as surely assures the small operator that he will not be granted 
alternate routes. I am, of course, opposed to any such test—even though it may 
have been used since 1935. Instead of preventing a monopoly it helps to establish 
one, and once created, it becomes an instrument for the perpetuation of the 
monopoly. It encourages the large competitors to seek more economical and 
more convenient routes, consistent with the national transportation policy, but in 
the same breath it tells the small operator that he must continue to operate— 
if he can—over his present routes, no matter how wasteful and inconvenient 
they may be. 

“The present proceeding presents a glaring example of the fallacy of such 
a test’ (sheet 8). 

A study of the foregoing chart of decisions will bear out the fact that there is 
in fact a trend in the direction of the dissenter’s fears. 

Of the 22 cases mentioned, there were “grants” in 13. Of the 13 grants, 11 were 
made to good-sized or large carriers. 

There were 9 denials, 4 of these affected small carriers. The two small car- 
riers who obtained grants did so on the basis of the division departing from its 
own formula. In docket No. MC-105225 (case No. 4), the public necessity and 
hardship elements of the Dixie-Ohio case were invoked to justify the grant which. 
of course, is consistent with the views of the dissenters in the Guy Spaulding case 
but inconsistent with division 5’s approach. There was, moreover, only light 
opposition in the case cited. 

In docket No. MC—101186 (Sub-No. 6) (case No. 13) J. G. Arledve was given 
extended authority on an alternate route in order to avoid weak bridges. There 
Was no opposition in this case. It stands in sharp contrast, however, to the Guy 
Spaulding case in which the denial was made by the division although there were 
weak bridges involved in that case. 
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It is clear, therefore, that the division has carriers such as Bingatman who 
pply for alternate route authority in an impossible dilemma. They cannot 
ecording to the division’s manner of measuring substantially of traffic, prove 
hat they are substantial competitors in comparison with their opposition and 
since they cannot do that they cannot prove that they are presently effective 
competitors and a denial of their application is practically an automatic fore 
one conclusion. This is a situation of which the Commission should take careful 
note. There is no better means of initiating such an undertaking than by review 
« the record on this point in the Bingaman case. 


i. The division formula is (1) totally unrealistic, and (2) has departed fro: 
the basic transportation policies of the act 

The “three tests” which the division (sometimes), as in the ] 
sys must be satisfied by applicants for alternate routes are 

“(1) Does applicant presently operate between the considered terimin 
a practicable and feasible route ; 

“(2) Is applicant an effective competitor with carriers operating between the 
ermini over direct routes transporting a substantial amount of traffic: and 

“(3) Will the competitive situation remain unchanged if the authority sought 
is granted.” 

The “practicabl and feasible route” test or as it is called at other times by 
the division the “practicable and competitively feasible route” test is, in the 
first place, a departure from or the perversion of the original Commission 
criteria. 

How can this test be applied in all alternate-route cases under the terms 
of a stated formula? The most practicable and feasible route may not be the 
direct route. It may be necessary for motor carriers to avoid bridge weight 
limitations, as in case No. 18 and case No. 12 in the chart. It may be neces 
sary for motor carriers to circumvent if possible the highway-weight limitations 
prescribed by some States which the Commission has allowed to be done in the 
Dixie Ohio case cited. Safety of operations is ofttimes a consideration. It 
is quite likely that the route over which a carrier operates as a matter of original 
grant Was “practicable and feasible” at the time of the institution of the opera 
tion but that it has become absolutely, comparatively, or relatively impracticable 
und unfeasible today because of the changes in highway patterns, highway con 
gestion, load limitations, the availability of turnpikes, and many other similar 
considerations. The only practicable and feasible route, from a carrier's point 
of view, therefore, is one over which he can operate and make a reasonable 
profit hauling traffic. 

To put the matter in a public-interest context, the practicable and feasible 
route would be one over which the carrier can operate most adequately, ef 
ficiently, and economically. There are many carriers operating in this country 
today over circuitous routs which are still practicable and feasible and their 
patrons will continue to find routing of traffic over such designated highways in 
accordance with their needs. But to hold that a carrier must make a showing 
that it is presently or has been continuously operating over practicable and 
feasible routes before it can become eligible for an alternate route discounts 
too much the evolution that is constantly occurring in the present-route pattern. 

In the instant case there was no question raised as to whether Bingaman was 
operating at a profit between New York, Philadelphia, and Montreal, even on 
its so-called circuitous route. The fact that a considerable amount of traffic 
las moved and continues to move via te Reading gateway, from Philadelphia 
und New York to Montreal and vice versa indicates more than these words ¢an 
do the feasibility and practicality of the circuitous route. 

But the point with which the Commission should take issue with the division, 
n its apparent desire, judging by the dissent in the Guy Spaulding case, to 
return to the original public necessity criteria, is that by throwing stress on this 
factor of the division formula relating to the practicability and feasibility of 
i going route, the more important factors of adequacy, efficiency, and economy 
of a proposed new operation are not fully allowed to come into play. 

Consider the second element of the division‘s formula: The very manner 
in which the test question is posed would prevent irrevocably any carrier that 
Was not “an effective competitor” from ever getting an alternate-route grant 
regardless of the economic justification, the public-interest justification, the 
efficiency factor, or the contribution that the alternate route might make toward 
ihe actual elimination of wasteful transportation. 

rhe application of the principle implied by this “effective competition” test 
would mean that a small carrier, one arbitrarily declared by the division to 
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be an ineffective competitor, would constantly become relatively less competitive 
and less able, therefore, to acquire an alternate route grant. 

Take Bingaman for instance: Bingaman is small compared with Maislin or 
Smith or the protecting railroads in the instant case. Bingaman has been 
arbitrarily declared to be an ineffective competitor. Hence, Bingaman must 
either foresake its New York and Philadelphia—Montreal traffic or try to carry 
it on inefficiently, uneconomically, and against the public interest interminably. 
Meanwhile, Smith and Maislin and the railroads continue to get bigger and 
more powerful and the end result is that Bingaman can never hope to prove 
that it has come up the ladder of competition and has become an effective 
competitor. But, if either Smith or Maislin were to reach for an alternate 
route, it would be theirs for the reaching because competitively, they are already 
on the top rung of the ladder. 

It is to be seriously doubted that the Interstate Commerce Act ever pre- 
supposed the invocation of such an intolerable rule. And the worst thing about 
the rule is that whether a carrier is a “substantial competitor” or not depends 
upon the arbitrary, and as we have demonstrated, sometimes the capricious, 
judgment of the division. 

Bingaman was deemed not competitive although it hauled 1,500,000 pounds 
per month. But other carriers who hauled much less or about the same pound- 
age, under similar circumstances, were said to be competitive and hence entitled 
to an alternate route. Where is the justice in such a situation? 

The third element of division 5’s test is equally fictitious. The competitive 
situation will never remain “unchanged” for competition is a fluid, dynamic, 
evolutionary force. For hundreds of years men have been trying in one way 
or another to stabilize competition—with notable lack of success except where 
Government has become so autocratic as to assert absolute controls. Division 
5 (1) apparently believes that it can keep a competitive scheme of things in 
status quo by denying alternate routes, regardless of the economic, efficient, and 
public interest that grants might promote and that it is more important to 
preserve the status quo than to promote progressive transportation. This is a 
fine thing for big carriers. They can grow bigger while the small carriers, who 
cannot prove themselves to the satisfaction of the division to be competitors 
but who actually are, become smaller. The status quo is thus upset negatively 
instead of positively and bigness is its own reward and smallness its own 
penalty. Where in the Interstate Commerce Act is there justification for such 
a result? 

There may have been some justification 20 years ago when the motor-earrier 
industry was first getting established to apply some of the reasoning that 
characterizes the division’s formula. All of the carriers in those early days 
needed a measure of Government protection. Strangely enough, however, it 
was the Dixie Ohio case rule that prevailed in those days. The situation is 
reversed today. Regardless of the amount of competition that now arises, the 
large carriers are not apt to be overtaken or overcome by the small carriers. 
Would PIE or Consolidated Freightways or Great Southern or Associated Trans- 
port, or many, many other large carriers that could be named be either handi- 
capped or subordinated if a small carrier were to be given an alternate route 
in the area served by these carriers? The answer is self-evident. A flea on 
the back of an elephant may annoy the elephant but it doesn’t destroy the 
elephant. The granting of an alternate route in such circumstances would 
serve only to increase the dynamics of the large carrier. 

In the instant case, as a cold realistic proposition, can it be positively asserted 
with any degree of compulsion that Maislin or Smith or the railroads are going 
to be put out of business because a small carrier like Bingaman is allowed, but 
with closed doors, to haul the traffic it already hauls by an efficient, economical, 
shorter route instead of by an inefficient, wasteful, circuitous route? With the 
rising growth of population and the increasing industrialization of the country, 
hoth of which forecast a need for more instead of less transportation, how can 
it be said that Maislin and Smith and the railroads will be hurt if Bingaman 
is allowed to accomplish such a result in the public interest? 

Assuming that there is an answer to these questions in terms of the type 
of reasoning that is invoked by the division, how can it be said in any event that 
Bingaman would be a more effective competitor and thus able to subordinate 
to an extent the big carriers if, as is proved of record, Bingaman can render 
no better service, because of the time factor, which depends on customs’ clear- 
ance, than it does at the present time, using the long route? 
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These are questions and the considerations that reflect on the inadequacies 
of the division formula from the standpoint of realism. It is, therefore, sub- 
mitted that the Commission should carefully review the formula with a view to 
reinstating the more rational tests of the Dixie Ohio case or something akin 
thereto. It is believed that a return to this principle will also justify the grant 
sought in the instant proceeding. 


CONCLUSION AND PRAYER 

































We have stated before and now reassert that the report and order of division 
5 in this proceeding, and now particulary in the light of the dissent in the Guy 
Spaulding case, establish elusive, dangerous, inequitable, discriminatory and 


F unworkable criteria for applying to alternate route applications. The report 
Pe and order also alters and disturbs previous rulings of the Commission in such 
Fi cases which are solidly based upon the national transportation policy and the 
A other elements of the act that allow for no discrimination hetween large and 
Bi small carriers. 

a Wherefore for these reasons and those cited in our previous petition of March 
t 24, 1955, it is earnestly requested that the Commission reopen docket No. MC-19 
be (Sub-No. 15, Bingaman Motor Express Co., Inc.—Ertension Alternate Routes and 
- reconsider all previous reports and orders in the light of the new grounds as- 


aie 


serted herein. Because of the importance of this issue it is stated again that 
oral argument might be in order and that, in the event the Commission enter- 
ES tains any doubts as to the validity of this written argument or the justification 
Fi for granting the Bingaman application in view thereof, applicant earnestly 
requests oral argument. 
4 Respectfully submitted. 
bg BINGAMAN Moror Express Co., INC., 
Reading, Pa. 
3 By JAMES K. KNuDSON, 

Washington, D. C.., 
4 Its Attorney. 
FS E1sen & KNUDSON, 
: Washington, D. C.., 

Of Counsel. 

NOVEMBER 5, 1955. 
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Action by Interstate Commerce Commission to enjoin defendant from trans- 

porting New York dressed and eviscerated poultry in interstate commerce by 

truck without certificate of public convenience and necessity. The District Court, 

Graven, J., held that such poultry did not constitute “manufactured products” 

within Interstate Commerce Act provision exempting agricultural commodities, 

not including manufactured products thereof, from certificate provisions of Act. 
Judgment in accordance with opinion. 


1. Commerce 6-95 


In action by Interstate Commerce Commission to enjoin defendant from 
ransporting dressed and eviscerated poultry in interstate commerce without 
certificate of public convenience and necessity, wherein defendant admitted that 
it was engaged in interstate transportation of property by motor vehicle, defend- 
ant had burden of establishing that its activities came within agricultural 
exemption of the Interstate Commerce Act. Interstate Commerce Act. § 203 (b) 
(6), 49 U. S.C. A. § 308 (b) (6). 
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2. Courts C—96(1) 
Statutes C-217.4, 219 
Phrases “agricultural commodities” and “manufactured products thereof” as 
used in agricultural exemption in Interstate Commerce Act, are ambiguous, and, 
therefore, resort would be had to decisions construing provisions of such exemp- 
tion and to extrinsic aids of legislative history and administrative interpretation 
in determining meaning of such phrases. Interstate Commerce Act, § 203 (b) 
(6),49 U.S. C. A. § 308 (b) (6). 


3. Commerce C=85(3) 

Under Interstate Commerce Act, application of agricultural exemption, in so 
far as it relates to trucks operated by farmers themselves and to livestock in 
agricultural commodities, is mandatory but, to extent that it deals with casual 
transportation, is discretionary with the Interstate Commerce Commission. 
Interstate Commerce Act, § 203 (b) (1-9, 4a), 49 U.S. C. A. $308 (b) (1-9, 4a). 


4, Statutes C219 

Construction placed by Interstate Commerce Commission upon Interstate 
Commerce Act is entitled to great weight and is not lightly to be interfered with 
by the courts. Interstate Commerce Act, § 201 et seq., 203 (b) (6), 49 U.S. C. A. 
$8 301 et. seq., 308 (b) (6). 


+. Statutes C219 

In construing statutes, weight to be given by courts to administrative inter- 
pretation thereof is based in part upon theory that a particular agency has ex- 
pertness in particular field in which it has been entrusted with responsibility 
by Congress. 


6. Commerce C—85(3) 


New York dressed poultry or eviscerated poultry did not constitute “manu- 
factured products” within Interstate Commerce Act provision exempting agri- 
cultural commodities, not including manufactured products thereof, from certi- 
ficate provisions of Act. Interstate Commerce Act, § 203 (b) (6), 49 U.S. C. A. 
§ 308 (b) (6). 

(See publication Words and Phrases, for other judicial constructions and defi- 
nitions of “Manufactured Products.”’) 

James A. Murray, Associate Chief Counsel, Interstate Commerce Commission, 
Washington, D. C., Donald R. Partney, Atty., Interstate Commerce Commission, 
Kansas City, Mo., and Asa Merrill, Atty., Interstate Commerce Commission, New 
York City, for plaintiff. 

Craig H. Mosier, of Mosier & Mosier, Waterloo, Lowa, for defendant. 

Charles W. Bucy, Associate Sol., Washington, D. C., Henry A. Cockrum, and 
Harry Ross, Jr., Attys., Office of Sol., United States Department of Agriculture, 
Washington, D. C., for the Secretary of Agriculture, amicus curiae. 

GRAVEN, District Judge. 

The issue in this case is whether or not the interstate transportation by truck 
of New York dressed and eviscerated poultry is within the scope of the so-called 
“agricultural” exemption of the Interstate Commerce Act. Section 303 (b) (6) 
of 49 U.S. C. A.; Section 308 (b) (6) of Title 49 of the United States Code. In 
the United States Statutes at Large, Chapter 498, 49 Statutes 548, 544, that Sec- 
tion appears as Section 203 (b) (6). In the legislative history that Section is re- 
ferred to as Section 203 (b) (6). For thit reason it will be referred to herein by 
that number. 

{1} In this action the Interstate Commerce Commission claims that the de- 
fendant is engaged in transporting New York dressed and eviscerated poultry in 
interstate commerce without a certificate of public convenience and necessity. 
The Commission asks that the defendant be enjoined from so doing until he ob- 
tains such certificate. The defendant admits that it is so engaged and that it 
does not have a certificate of public convenience and necessity. It claims that 
under the provisions of Section 203 (b) (6) it is not required to have such certi- 
ficate. The defendant having admitted that it is engaged in interstate trans- 
portation of property by motor vehicle, the burden is upon it to establish that its 
activities come within the exemption. U. S. v. Krinvic Bros., D. C. E. D. Pa. 
1942, 47 F. Supp. 481; U. S. v. Chadwick, D. C. E. D. Pa. 1940, 39 F. Supp. 204. 
The Secretary of Agriculture asked for, and was given, permission to appear 
as amicus curiae. Counsel for the Secretary of Agriculture also filed written 
briefs and participated in the oral arguments. The position of the Secretary of 
Agriculture is the same as that of the defendant and is opposed to that of the 
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Interstate Commerce Commission. The written briefs filed and the oral argu- 
ments made in behalf of the plaintiff, the defendant, and the amicus curiae were 
all outstanding and a credit to the legal profession. 

Section 203 (b) (6), above referred to, in its present form exempts from the 
certificate provisions of the act: 

“* * * (G4) motor vehicles used in carrying property consisting of ordinary 
livestock, fish (including shell fish), or agricultural (including horticultural) 
commodities (not including manufactured products thereof), if such motor 
vehicles are not used in carrying any other property, or 
compensation”. 

While Section 203 (b). (6) includes fish as well as horticultural commodities, it 
is commonly and generally referred to as the agricultural exemption. 

This particular case is but one engagement of a much larger battle that has 
been raging for many years. The battle commenced when legislation was pro 
posed granting regulatory powers to the Interstate Commerce Commission as to 
interstate transportation by motor vehicles and has continued ever since. By 
the Motor Carrier Act of 1935, now Part II of the Interstate Commerce Act, 49 
U.S. C. A. § 801 et seq., Congress granted the Interstate Commerce Commission 
such regulatory powers. The battle has been, and is being, waged as to what 
regulatory powers the Interstate Commerce Commission should have as to the 
interstate transportation by motor vehicles of products generally referred to as 
agricultural commodities, and as to the exact scope of Section 208 (b) (6). 
Those engaged in interstate transportation by motor vehicle who operate under 
certificates of public convenience and necessity issued by the Interstate Com 
merce Commission under the Act are generally referred to as regulated or cer- 
tificated carriers. Those who are so engaged without being required to obtain 
such certificates are generally referred to as unregulated or uncertificated car- 
riers. The battle referred to has been waged on the floors of the House and the 
Senate, before Congressional Committees, before the Interstate Commerce Com- 
mission, and in the Courts. In that battle the regulated motor vehicle carricrs 


passengers, for 


und the railroads have, in general, contended for very limited exemptions from 
the certificate provisions of the Act and for a strict construction of the provisicns 
Farm groups, other groups interested in the scope of 


providing for exemptions. 
the coverage of Section 203 (b) (6), the unregulated carriers, and the Depart- 
ment of Agriculture have in general advocated a broad statutory exemption from 
the certificate provisions of the Act and for a liberal construction of the exemp- 
tion provision as enacted. 

The controversy has largely resolved around the matter of the exemption in 
favor of commercial truckers engaged in hauling farm and other commodities. 
There has been little controversy as to the exemptions in favor of farmers who 
use their own trucks to haul their produce to market and in hauling supplies to 
their farms. 

Chapter 1 of the Motor Carrier Act of 1935 declared the National Transporta- 
tion policy. This same statement of policy was, by Act of September 18, 1940, c. 
722, Title I, § 1, 54 Stat. 899, inserted before Part I of the entire Interstate Com- 
merce Act, 49 U. 8S. C. A. note preceding section 1, to become the policy of the 
entire Act. That statement of policy is as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this Act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices ; 
to cooperate With the several States and the duly authorized officials thereof ; and 
‘o encourage fair wages and equitable working conditions ;—all to the end of 
developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be administered and enforced with 
a view to carrying out the above declaration of policy.” 

It has been and is the view of the Interstate Commerce Commission that since 
the Motor Carrier Act was remedial legislation the Act as a whole should be liber- 
ally construed to carry out its overall purpose and policy. It has been, and is, the 
position of the Interstate Commerce Commission that a liberal construction of 
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the exemptions from the Act would tend to defeat and negative the over-a| 
purpose and policy of the Act and that the carrying out of such purpose and 
policy requires a strict Construction of its exemptions. It is also the view of the 
Interstate Commerce Commission that the existence of a large number of carriers 
engaged in interstate transportation who are not subject to the certificate pro- 
visions of the Act tends to break down and seriously impair the general regulator) 
authority and powers assigned to it by Congress. 

In 1952 the Senate Committee on Interstate and Foreign Commerce held 
committee hearings on a number of bills, including 8. 2357. That bill as origi- 
nally introduced provided for a narrowing of the scope of the agricultural ex- 
emption. The hearings were reported at pages 371 to 522 of a document entitled 
“Domestic Land and Water Transportation Hearings Before The Committee on 
Interstate and Foreign Commerce, United States Senate, Eighty-Second Congress, 
Second Session.” That document will hereafer be referred to as Senate Hearings 
S$. 2357 or as S. H. 2357. At those hearings statements were made which indi- 
cate some of the problems presented by the existence of unregulated carriers. 
In 8. H. 2357, on page 403, the following appears : 

“Senator Bricker. * * * On the other hand, you have got a competitive situa- 
tion here between those who have to pay the charges of regulation, who have to 
be confined to certain routes, who have to enter into contracts, * * * with those 
who have absolutely no regulation, no responsibility to any public authority at 
all, and it largely comes under the exemption here of agricultural products * * *. 

It has been, and is, the view of the Department of Agriculture that by enacting 
the agricultural exemption Congress intended it to be of aid to those engaged 
in agriculture and such Congressional intent should not be frustrated by ad- 
ministrative and judicial construction and interpretation. 

In 1950 under S. Res. 50, 8ist Congress, 2d Session, extensive hearings were 
held by the Senate Committee on Interstate Commerce relating to transportation 
matters, including the agricultural exemption. The report of those hearings wil! 
hereafter be referred to as S. Res. 50. 

Ever since the passage of the Act there has been present the “brooding omni- 
presence” of “trip leasing.” “Trip leasing” and matters connected with it are 
an important part of the background of the general battle that has been waged 
in connection with the agricultural exemption. That background is also explana- 
tory of some of the attitudes and positions taken by the Interstate Commerce 
Commission, the Department of Agriculture, and other interested parties. 

The movement of agricultural and other exempt commodities is in general a 
one-way movement. That movement is from the areas of production to the 
principal market points. In general, there is no substantial movement of exempt 
commodities from such market points back to the areas of production. Thus, 
those uncertificated carriers who haul exempt commodities to the market points 
are confronted with the matter of return loads. Without return loads the 
original hauling of exempt commodities to the market points tends to be eco- 
nomically unprofitable. In general, only nonexempt commodities are available 
for return loads, the hauling of which requires a certificate from the Interstate 
Commerce Commission, which the uncertificated carriers lack. In order to haul 
return loads of nonexempt commodities, it is necessary for the uncertificated 
carriers to haul them under the certificate of a certificated carrier. In order 
to haul such loads under the certificate of a certificated carrier, the practice of 
trip leasing developed. It should be noted, however, that the practice of “trip 
leasing” is not confined to uncertificated carriers hauling exempt agricultural 
commodities. Under the practice of “trip leasing’ an uncertificated carrier who 
had hauled a load of exempt agricultural commodities from the area of produc- 
tion to a market point would at such point, by means of brokers or otherwise, 
contact certificated carriers whose eertificates permitted them to haul certain 
nonexempt commodities from such market point to points in the vicinity of 
the area of production. If a certificated carrier had a load available and was 
lacking in equipment, or could bargain with the uncertificated carrier and secure 
a rate by which it could profit, an arrangement would be entered into whereby 
the uncertificated carrier would “trip lease” his truck for the return trip only 
Either the uncertificated carrier or one of his employees would act as driver. 
The vehicle then being under lease to a certificated carrier was eligible to haul 
nonexempt commodities under the certificate of such carrier. The method of 
compensating the lessee for the use of his equipment varied. Under the more 
usual arrangements the owner and lessor of the leased vehicle received a per- 
centage of the freight charged by the certificated carrier. 
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Ever since the practice of “trip leasing” was initiated, it has been the position 
of the Interstate Commerce Commission that “trip leasing” gave rise to many 
of the very evils which originally brought about the passage of the Motor Carrier 
Act. In Senate Hearing 8S. 2357, supra, on page 395, the statement is made that 
most of the unregulated or uncertificated carriers engaged in hauling exempt agri- 
cultural commodities are ‘small owners who perhaps own one or two or three or 
four trucks at the most.’ It is indicated that the number of such carriers runs 
into the thousands. However, in the report on S. Res. 50 it was stated that some- 
times a regulated carrier will set up an affiliated corporation to conduct operations 
which are exempt from regulation under the agricultural exemption. In other 
places in that report it was indicated that some of the commercial truckers 
operate a considerable number of trucks in the exempt field. In the course of 
argument it was stated that the defendant in the present case operated from 10 
to 12 trucks in the hauling of dressed poultry. On page 378 of the report of 
Senate Hearing S. 2357 a witness stated that the agricultural exemption pro 
moted “trip leasing” and the evils connected therewith; that the transient, 
temporary, and in many cases the loose nature of the arrangements, whereby 
trucks are “trip leased” to be operated under the certificate of a certificated car 
rier, make for loose control of such vehicles by the certificated carriers ; make for 
difficulty on the part of the Interstate Commerce Commission in the matter of in 
spection and regulation, especially in regard to matters of safety; and that the 
practice resulted in economically destructive rates. In the report under S. Res. 
50, on page 1218 thereof, a witness stated that in “trip leasing” some certificated 
carriers were able to and in fact did exploit the uncertificated or “gypsy” carriers 
because of the economic necessities of the latter. In the case of American Truck 
ing Ass’ns, Inc., v. United States, 1953, 344 U. S. 298, 73 S. Ct. 307, the United 
States Supreme Court discusses some of the problems and evils connected with 
“trip leasing.” Fairly soon after the passage of the Act the Interstate Com- 
merce Commission stated in Monroe Common Carrier Application (July 9, 1988) 
&S M. C. C. 183 that the agricultural exemption was inapplicable to any vehicle 
which was being used to haul both exempt and nonexempt commodities even 
though not hauled on the same load. In other words, the Interstate Commerce 
Commission made the test for the exemption the use to which the truck was 
put and not the commodity hauled at a particular time. Such a construction, if 
upheld, would have for all practical purposes ended “trip leasing” of trucks of 
uncertificated carriers engaged in hauling exempt agricultural commodities. 
However, that construction was stricken down by the courts in the cases of In- 
terstate Commerce Commission y. Service Trucking Company, 3 Cir., 1951, 186 
I. 24 400: Interstate Commerce Commission v. Service Trucking Company, D. 
C. E. D. Pa. 1950, 91 F. Supp. 533; and Interstate Commerce Commission v. Dunn, 
5 Cir., 1948, 166 F. 24 116. These cases will be referred to later in more detail. 
The Interstate Commerce Commission in the recent case of In re William Blaue, 
decided on March 25, 19538, followed the rule of the Dunn and Service Trucking 
Company cases in the construction of the so-called “newspaper” exemption of 
of the Act, Section 203 (b) (7). 

The decisions in the Dunn and Service Trucking Company cases pretty well 
ended any hope that “trip leasing” could be regulated or stopped by construction 
of the pertinent statutory provisions of the agricultural exemption. 

On January 10, 1952, S. 2357 was introduced in the 82d Congress, 2d session. 
That bill, as originally introduced, contained inter alia a provision denying the 
agricultural exemption to motor vehicles hauling any of the commodities referred 
to therein if such vehicles were used on the return trip or customarily for any 
other kind of transportation for compensation. That provision, if enacted, would 
have ended “trip leasing” so far as motor vehicles engaged in hauling exempt 
agricultural commodities were concerned. The Senate Committee conducting the 
hearings under S. Res. 50 held extensive hearings on 8S. 2357 but Congress did not 
enact it. On May 8, 1951, the Interstate Commerce Commission, acting under 
rule making authority claimed to have been granted it under the Act, proposed 
iu number of rules relating to the use and exchange of equipment between motor 
carriers. Ex parte M. C.—483 Lease and Interchange of Vehicles by Motor Car- 
riers, 52 M. C. C. 675. Those rules, among other provisions, provide that where 
authorized motor carriers enter into leases of motor vehicles which are to be 
driven by the owners of the leased vehicles or their employees, the lease period 
must be for a period of not less than thirty days. Suits challenging the legality 
of the rules were promptly instituted. In those suits the plaintiffs challenged 
the asserted authority of the Interstate Commerce Commission to promulgate 
the rules. They further challenged the validity of the rules on a number of 
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grounds. The issues raised by the suits were passed upon by the United States 
Supreme Court in American Trucking Ass‘ns, Inc., v. United States. 1955, 344 
U. 8S. 298, 73 8. Ct. 307. The Court, with two Justices dissenting, upheld the 
authority of the Interstate Commerce Commission to promulgate the rules and 
held the rules to be valid. On page 314 of 73 S. Ct. the Court states: “* * * All 
agree thatthe rules thus abolish trip leasing. * * *” It was contended in be- 
half of the plaintifis, that the rules were invalid because of their effect upon 
the agricultural exemption. That contention was overruled. The dissenting 
Justices were of the view that the rules were destructive of the agricultural 
exemption. 

Counsel for the Interstate Commerce Commission stated, in the course of oral 
argument in this case, that the rules, 52 M. C. C. 615, had not as yet been put inte 
effect. 

It is the view of counsel for the Secretary of Agriculture, as expressed during 
the course of argument, that the rules referred to constituted a successful “flank 
attack on the agricultural exemption” and that the present action and similar 
actions constitutes an attack from another flank which, if successful, will for all 
practical purposes nullify the agricultural exemption so far as poultry is 
concerned. 

Following the decision of the United States Supreme Court in American Truck- 
ing Ass’ns, Inc., v. United States, supra, there was introduced into Congress 
H. R. 3203. It is a bill providing for the vacation of that portion of the rules 
referred to relating to the thirty days’ leasing period. The House Committee on 
interstate Commerce by H. Rept. 519 has recommended favorable action thereon. 
On May 18, 1953, the Interstate Commerce Commission in Ex parte M. C48 
modified the rules referred to in regard to the thirty days’ leasing period. Under 
the modified rules, motor vehicles owned by a producer or grower of agicultural 
commodities or livestock who has used his motor vehicles to haul such commodi- 
ties or livestock to market and motor vehicles used to haul to market the items 
specified in Section 2083 (b) (6) may under certain conditions be leased for return 
trips for a lesser period than thirty days. 

In the report under S. 50, it was stated that only an infinitesimal amount of 
poultry was dressed by the farmers themselves. Counsel for the Interstate Com- 
merece Commission in the course of argument stated the overwhelming number 
of truckers who are engaged in hauling New York dressed and eviscerated poultry 
have secured certificates. He further stated that the fact that the defendant 
and a minority of truckers are operating as uncertificated carriers in the same 
field is breaking down and impairing the administration of the Act and is sub- 
jecting the certificated carriers to a particularly injurious form of competition. 

While the uncertificated carriers are generally referred to as unregulated car- 
riers, it should be noted that such carriers are not entirely free of regulation. 
In the Act as originally enacted, it was provided by Section 204 (3) thereof, 
49 U.S. C. A. § 304 (3), that, “if need therefor as found” by the Interstate Com- 
merce Commission, private carriers could be made subject to the safety regula- 
tions, the equipment regulations, and the regulations relating to the qualifications 
and maximum hours of service of employees prescribed by the Commission under 
the Act. The Commission fairly soon after the Act became effective found that 
such need existed. Uncertificated carriers are now subject to those regulations. 

In the present case the defendant is a corporation that owns and operates a 
number of trucks which are used to haul New oYrk dressed and eviscerated poul- 
try from points in Iowa to Chicago, Illinois, and other points in other states. 
New York dressed poultry is defined by those engaged in the poultry trade as 
being poultry with the head and feathers removed and in some instances with 
the feet also removed. Eviscerated poultry is defined by those engaged in the 
poultry trade as poultry with the head, feet, feathers, and entrails removed and 
with the liver, heart, and gizzard cleaned, wrapped, and replaced in the carcass. 

The parties stipulated as to the matters set forth in this paragraph. Poultry 
raising is an important segment of agriculture in Iowa and dressed poultry is 
a major farm product of the state. The shipping of poultry is seasonal in nature 
and with very few exceptions all dressed poultry is hauled between September 
1st and December 31st. The shippers of poultry hauled by the defendant operate 
plants at various points in Iowa. Such shippers purchase chickens, turkeys, and 
other poultry from the farmers and dress the poultry at their plants prior to 
shipping. Each plant is equipped with a production chain upon which the fowls 
are placed and killed. They are then moved on the chain through various stages 
of processing which consists of removing the feathers, singeing, and rubbing. 
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They are then stored in a refrigerator room for precooling to a specific tempera- 
ture prior to shipment. . 

The exemption provision referred to exempts from the certificate provisions 
of the Act motor vehicles used in carrying “* * * ordinary livestock, * * *, or 
agricultural * * * commodities (not including manufactured products thereof), 
* * *” The provision as originally enacted did not contain the word “ordinary” 
in front of the word “livestock.” The first change made by Congress in Section 
203 (b) (6) following its original enactment was made in the Transportation Act 
of 1940, 54 Stat. 921. Congress in that Act inserted the word “ordinary” before 
the word “livestock.” In the report under S. Res. 50, page 823, it was stated that 
“The effect of this change, among other things, was to lead the Commission to 
change its interpretation of the status of poultry which it had first classed as 
livestock (and therefore exempt only when alive) * * *.” One portion of the 
exemption provision referred to exempts vehicles which are carrying “agricul 
tural * * * commodities (not including manufactured products thereof), * * *.” 
The parties are in agreement that live poultry is an agricultural commodity. 
They are in disagreement as to whether New York dressed and eviscerated poul 
try is an “agricultural commodity” or a “manufactured product.’ While evis- 
cerated poultry is somewhat more extensively processed than is New York dressed 
poultry, yet counsel in argument stated that no distinction is claimed as between 
the two so far as the agricultural exemption is concerned. Since the parties are 
in agreement that live fowls as they leave the farm are an “agricultural com- 
modity,” the real disagreement between the parties is as to wh on they become 
a “manufactured product.” It is the claim of the Interstate Commerce Commis- 
sion that they probably become such upon being killed and in all events after 
they have been New York dressed or eviscerated. It is the claim of the defendant 
and the Secretary of Agriculture that by such dressing or eviscerating the fowls 
have not as yet reached the point where they can be property and legally classified 
as a “manufactured product” and that something further or other is required 
before they have that status. 

In a number of the fields of law the question has arisen as to what steps, 
or processing, are necessary before a particular item can be classified as a 
“manufactured product.” Much difficulty has been experienced in interpreting 
the word “manufactured” used in Section 208 (b) (6). In the report under 
S. Res. 50, a witness stated (p. 802) that much of this difficulty was occasioned 
by the fact that the word “manufactured” has not been commonly used in 
statutes dealing with agriculture and that the word most commonly used is 
“processed.”” The same witness stated (p. 803) there were a number of juris 
dictions in which it was held that slanghtering was not a manufacturing busi 
ness. The parties have cited and discussed decisions in cases arising under 
Tariff Acts and the Patent Act as what constituted a “manufactured” article 
within the purview of those Acts. Some of the decisions contain definitions of 
“manufacture,” “manufactured,” and “manufactured products.” Some of the 
decisions set forth tests which the parties claim are applicable and determinative 
in the present case. The parties also presented a number of nonjudicial defi 
nitions and tests which are claimed to be applicable and determinative. In 
that connection the defendant and the Secretary of Agriculture cite and rely 
upon the cases hereafter referred to. In the case of Frazee vy. Moffitt, C. C. 
N. D. N. ¥. 1882, 20 Blatchf. 267, 18 F. 584, it was held that hay was not a 
manufactured product. That case arose under a federal statute which im 
posed an import duty at a certain rate upon unmanufactured articles and at 
another rate upon manufactured articles. In the case of Hartranft v. Wieg- 
mann, 1887, 121 U. S. 609, 7 S. Ct. 1240, 30 L. Ed. 1012. it was held that sea 
shells which had been subjected to processing whereby two or three layers of 
euch shell were removed and the inner shell polished on an emery wheel and 
mottoes etched on the polished inner shell were not manufactured articles 
under the Tariff Act. In the case of Anheuser-Busch Brewing Ass’n v. United 
States, 1908, 207 U. S. 556, 28 S. Ct. 204, 52 L. Ed. 336, it was held that corks 
which had been extensively processed were not manufactured articles under 
the Tariff Act. The defendant and the Secretary of Agriculture call attention 
to the following statement of the Court in the latter case, 207 U. S. at page 562, 
28 8. Ct. at page 206: 

“* * * Manufacture implies a change, but every change is not manufacture, 
and yet every change in an article is the result of treatment, lahor, and manin- 
ulation. But something more is necessary, as set forth and illustrated in 
Hartranft v. Wiegmann, 121 U. S. 609, 7 S. Ct. 1240, 30 L. Ed. 1012. There 
must be transformation; a new and different article must emerge, ‘having a 
distinctive name, character, or use.’ * * *” 
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The defendant and the Secretary of Agriculture particularly rely upon the 
definition of the word “manufacture” approved in the case of American Fruit 
Growers, Inc. v. Brogdex Co., 1931, 283 U. S. 1, 51 S. Ct. 328, 75 L. Ed. 801. In 
that case the Court held that an orange which had become impregnated with 
a borax solution through immersion in a solution and thereby rendered resistant 
to blue mold was not a manufactured article within the meaning of the Patent 
Law. Interestingly, the Interstate Commerce Commission, in the report in a 
proceeding entitled “Determination of Exempted Agricultural Commodities,” 52 
M. C. C. 511, stated that the definition which was approved in the Fruit Growers 
case was the appropriate and applicable definition to be used in connection 
with the determination of whether a commodity is or is not a “manufactured 
product” under the agricultural exemption. The definition referred to is as 
follows, at page 11 of 288 U. S.. at page 330 of 51 S. Ct. : 

“*Manufacture,’ as well defined by the Century Dictionary, is ‘the produc- 
tion of articles for use from raw or prepared materials by giving to these ma- 
terials new forms, qualities, properties, or combinations, whether by hand-labor 
or by machinery’; also ‘anything made for use from raw or prepared ma- 
terials.’ ”’ 

It is the claim of the defendant and the Secretary of Agriculture that under 
the latter definition dressed poultry is not a manufactured product. The Inter- 
state Commerce Commission making use of the same definition concluded that 
dressed poultry is a manufactured product. The Interstate Commerce Com- 
mission presented a booklet issued by the Executive Office of the President, 
Bureau of the Budget, dated November, 1945, Part I, entitled Standard In- 
dustrial Classification Manual. On page 7 thereof there is included as ‘“manu- 
facturing” establishments “Establishments primarily engaged in killing, dress- 
ing, packing, and canning poultry, rabbits, and other small game for the trade 
** *” At the trial the defendant presented evidence to the effect that the 
Department of Agriculture in its statistical reports and in general had classi- 
fied dressed poultry as a non-manufactured product. When the Secretary of 
Agriculture later appeared as amicus curiae he contended similarly. 

[2] The definitions relied upon by the parties are broad, general definitions. 
The relating of them to a particular article, product or commodity requires still 
further defining of the words used in the definition, i. e., a defining of the defi- 
nition. In the present case it has been a case of “thrust and parry” (see 30 Van- 
derbilt L. Rev., pp. 401-406) between the parties in the matter of relating defi- 
nitive words to the particular commodity involved. This Court is of the view that 
the tracing out of the meaning of “manufactured products” in the agricultural 
exemption by means of general definitions and the attempted definition of those 
definitions would only lead into a semantic wilderness. All of the parties are 
agreed that the words “agricultural commodities” and “manufactured prod- 
ucts thereof” used in the agricultural exemption are ambiguous words. They 
are not defined in the Act. Therefore, it is necessary that resort be made to 
decisions construing the provisions of the agricultural exemption and to the 
extrinsic aids of legislative history and administrative interpretation. See Jones, 
Extrinsic Aids in the Federal Courts, 25 lowa Law Review 737 (1940). It would 
seem desirable to first refer to decisions and matters connected with administra- 
tive, interpretative, and legislative history in a general chronological order. 

While Section 203 (b) (6), the particular provision being here considered, is 
generally referred to as the agricultural exemption, yet it should be noted that 
in the exemption sections of the Motor Carrier Act there are three provisions 
which are related to or have some connection with the transportation of agricul- 
tural products. Subparagraph (9) of Section 203 (b) provides for the exemp- 
tion of “* * * the casual, occasional. or reciprocal transportation of passengers 
or property by motor vehicle in interstate or foreign commerce for compensation 
by any person not engaged in transportation by motor vehicle as a regular occu- 
pation or business, * * *.”. That provision was in the draft of the Act that was 
first presented to Congress by Coordinator Eastman. So far as farmers were 
concerned, it would permit one farmer to haul an occasional load of farm produce 
for another farmer. The casual or occasional exemption, in practically the 
same form as it now exists, was included in the bill H. R. 5262, 74th Congress, 
Ist Session (1935). In the reported hearings on that bill, entitled “Hearing 
Before a Subcommittee of the Committee on Interstate and Foreign Commerce, 
House of Representatives, Seventy-fourth Congress, First Session, on H. R. 5262 
and H. R. 6016,” Coordinator Eastman stated, at page 46 thereof: “* * * It was 
really intended to cover the situation of the farmer more than anything else. 
The farmers operate their own trucks in many instances, and may occasionally 
do some trucking for their neighbors.” Subparagraph 4 (a) of Section 203 (b) 
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f the Act exempts “motor vehicles controlled and operated by any farmer when 
ised in the transportation of his agricultural commodities and products thereof, 
vy in the transportation of supplies to his farm”. Subparagraph (6) of Section 
vo ob), the exemption here involved, originated in the House Committee on 
Interstate and Foreign Commerce after the bill had passed the Senate and been 
sent to the House. Subparagraph (4a), exempting trucks operated by farmers 
themselves, Came in as an amendment from the floor of the House. In later Con 
vressional hearings relating to the Act some witnesses made reference to this 
paragraph, (4a) as being the “farm exemption” when what was being considered 
iby the Committee at the time were the provisions of subparagraph (6), here 
involved. The salient feature of subparagraph (6) was that in contrast to sub- 
paragraph (4a), which provided exemption only for trucks operated by the farin- 
ers themselves, it, subparagraph (6), provided exemption for motor vehicles 
operated by others than the farmers themselves and thus exempted trucks oper- 
ated by commercial truckers, and as heretofore noted it is the matter of the 
exemption to such truckers around which the battle has raged and still rages. 
Subparagraph (6), when first reported out by the House Committee as an amend- 
ment, contained the words “unprocessed agricultural products.” Those words 
were later deleted and the following words now appearing in subparagraph (6) 
vere inserted: “Agricultural commodities (not including manufactured prod- 
ucts thereof).” It should be noted that some of the statements and discussion 
set forth in the legislative history as to the meaning and coverage of the para- 
graph were made before the change in language was made. It should also be 
noted that subparagraph (4a), which came in as an amendment from the floor 
of the House, came in after there had been considerable discussion of the Com- 
mittee Amendment which in final form is subparagraph (6) here involved. 

Bills similar to the bill which ultimately became the Motor Carrier Act of 
1935 had been introduced in the 69th Congress and each succeeding Congress up 
to 1935. The Act was approved August 9, 1935, c. 498, 49 Stat. 543. The bill 
which became the Motor Carrier Act was drafted by the late Charles F. East- 
man, one of the country’s notable public servants and an outstanding expert 
in the field of transportation. He served as a member of the Interstate Com- 
merce Commission for 25 years and also served as Federal Coordinator of 
Transportation under the Coordinator of Transportation Act, Emergency Rail- 
road Transportation Act of 19383, c. 91, 48 Stat. 211. He was also the head of 
the Office of Defense Transportation in which position he was serving at the time 
of his death. Mr. Eastman drafted the bill while serving as Federal Coordinator 
of Transportation as one of the duties of his office as Coordinator. Section 13 
of the Emergency Railroad Transportation Act of 1933 made it the duty of the 
Coordinator, among other things, “to investigate and consider means, not pro- 
vided for in this title, of improving transportation conditions throughout the 
country.” It also made it his duty, from time to time, to ‘submit to the Com- 
ilission [that is the Interstate Commerce Commission] such recommendations 
calling for * * * legislation to these ends as he may deem necessary or desir- 
able in the public interest,” and those recommendations were to be transmitted 
to the President, and to the Congress, with the comments of the Commission. 
He transmitted it to Congress where it was introduced by Senator Wheeler as 
Ss. 1629. It was referred to the Senate Committee on Interstate Commerce. At 
79 C. R. 5485 it was reported out of that Committee accompanied by Senate Re- 
port 482. The report was general in character and did not refer to the matter 
of exemptions. The discussion on the floor of the Senate appears commencing 
With page 5,649 of 79 C. R. At this time the bill contained the exemption for 
“casual or occasional or reciprocal transportation” which it was stated was 
to exempt farmers and others who occasionally hauled for hire. 79 C. R. 5,650, 
»,651, and 5,652. The bill was passed by the Senate with this exemption but 
Without a specific exemption covering farmers or farm commodities. 79 C. Rh. 
5,737. 

It was sent to the House and referred to the Committee on Interstate and 
Foreign Commerce, 79 C. R. 5,912. It was reported out by that Committee 
accompanied by House Report 1645. 79 C. R. 11,813. That House Committee 
inserted an amendment which exempted “Motor vehicles when used exclusively 
in carrying livestock or unprocessed agricultural products.” There was a dis- 
cussion on the floor of the House between Mr. Whittington and Mr. Sadowski 
as to the insertion of this amendment by the House Committee. 79 C. R. 12,225. 
House Report 1645 did not discuss this new exemption which the Committee had 
added. But the bill was discussed by various members of the House while con- 
sidering House Resolution 314 which was to make S. 1629 a special order of 
business. 79 C. R. 12,196 through 12,200. The bill was debated on the floor of 
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the House on July 31, 1935. 79 C. R. 12,204-12,237. The scope of the coverage 
of the agricultural exemption as it then existed was discussed. Mr. Sadowski 
stated that “unprocessed farm commodities” meant “anything that has not been 
canned or manufactured or processed” and said it included cream and milk. 
7Y C. R. 12,205. At 79 C. R. 12,218 Mr. Jones stated that he expected to offer 
an amendment which would exempt “Motor vehicles controlled and operated by 
any farmer and used in the transportation of his agricultural commodities and 
products thereof, or in the transportation of supplies to his farms; * * *.” This 
would permit the farmer hauling his crop to market to haul his supplies back 
home. This was objected to on the ground that it was already covered by the 
then present exemption exempting casual or occasional transportation. 

At 79 C. R. 12,220, Mr. Pettengill offered the following amendment to the com- 
mittee amendment: “* * * strike out the words ‘unprocessed agricultural 
products’ and insert in lieu thereof ‘agricultural commodities not including 
manufactured products thereof.” Also at 79 C. R. 12,220 Mr. Pettengill stated, 
“Mr. Chairman, we have heard a good deal of discussion this afternoon as to 
what is a processed agricultural product, whether that would include pasteurized 
milk or ginned cotton. It was not the intent of the committee that it should 
include those products. Therefore, to meet the views of many Members we 
thought we would strike out the word ‘unprocessed’ and make it apply only to 
manufactured products.” Mr. Whittington, at 79 C. R. 12,220, stated, “In other 
words, under the amendment to the committee amendment, cotton in bales and 
cottonseed transported from the ginneries to the market or to a public ware- 
house would be exempt, whereas they might not be exempt if the language 
remained, because ginning is sometimes synonymous with processing.” Mr. 
Pettengill, at 79 C. R. 12,200, stated, “That is correct.” This amendment was 
agreed to. 79 C. R. 12,220. 

Mr. Bland offered an amendment as follows: “* * * After the word ‘live- 
stock,’ insert a comma and the following: ‘fish, including shellfish.’’ The 
amendment was adopted. 79 C. R. 12,220. 

The amendment proposed by Mr. Jones, which specifically covered farmers, 
was formally offered. 79 C. R. 12,220. The contention was again made that 
the matter was already covered by the casual exemption. The Jones amendment 
was adopted at 79 C. R. 12,222 and is now Section 203 (b) (4a) of the Act. 

[3] At 79 C. R. 12,225 Mr. Whittington proposed an amendment which would 
strike out that language that would give the Interstate Commerce Commission 
discretionary power to nullify certain exemptions of the Act. This was objected 
to on the grounds that the Interstate Commerce Commission needed the discre- 
tion relative to those exemptions in order to administer the Act. Thereupon, at 
79 C. R. 12,225, Mr. Ford asked: “Does not the gentleman think it would be better 
for the Congress to decide what should be exempted rather than to leave it in 
the hands of the Commission that might nullify the entire intentions of Con- 
gress?” A substitute amendment for tbe one offered by Mr. Whittington was 
offered Mr. Pettengill at 79 C. R. 12,226, which substitute amendment was agreed 
to. It made the exemptions relative to agricultural commodities mandatory. 
As the Act now exists, all the exemptions provided for in subparagraphs (1) 
through (7a) of Section 208 (b) are mandatory while exemptions provided for 
in subparagraphs (8) and (9) of Section 203 (b) are discretionary with the 
Interstate Commerce Commission. Thus, the exemption relating to trucks oper- 
ated by the farmers themselves is mandatory, the exemption covering livestock 
and agricultural commodities herein involved is also mandatory, while the ex- 
emption dealing with casual transportation is discretionary with the Interstate 
Commerce Commission. 

At 79 C. R. 12,226, Mr. Gilchrist offered an amendment which would have 
substituted the word “primarily” in place of the word “exclusively” in the ex- 
emption dealing with agricultural commodities. This was rejected. 79 C. R 
12,227. At 79 C. R. 12,279, Mr. Michener made a statement about S. 1629 prior 
to the final vote on it: “* * * The bill has been amended in numerous particu- 
lars. The farmer is especially cared for. And the bill on which we will vote 
today, in my judgment, fully protects farm trucking.” The amended bill passed 
the House. 79 C. R. 12.279. The amended bill was sent to the Senate. 79 C. R. 
12,459, where the amendments were read and discussed. At 79 C. R. 12,460 
Senator Wheeler was asked to explain the amendment, whereupon he stated: 
“Mr. President, the House amended the bil! in minor details, generally liberaliz- 
ing the provisions of the measure with reference to trucks which are owned by 
farmers, and which carry farm products. The bill was also liberalized with 
reference to associations of cooperative farm organizations. It was liberalized 
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in those respects. I personally have no objection to the amendments, and think 
the bill is improved.” The amended bill was examined and signed in the Senate 
70 C. R. 12,617. Signed by the Speaker of the House at 7) C. R. 12,700. Presented 
to the President at 79 C. R. 12,712 and approved and signed by the President on 
August 9, 1935. 79 C. R. 12,863. 

Soon after the passage of the Act a contemporary writer made the following 
comment relating to the matter of the exemptions: 

“* * * The exemptions applying to vehicles of farmers and farm organizations 
have little effect since these vehicles would be classed as private carriers of prop- 
erty in most cases, subject only, and then conditionally, to safety of operations 
and hours of service regulations. However, the exemptions applying to vehicles 
used exclusively in transporting livestock, fish, agricultural products, and news- 
papers are another matter. Their effect will be to exclude trom the authority 
of the Commission, so far as business regulation is concerned, an extensive field 
of tor-hire trucking within which there has been an intensive and rapid develop- 
ment. Doubtless the decision to exclude these operations can be attributed in 
part to strong opposition from farm and newspaper organizations as well as to 
a belief that to leave unregulated these widespread but often irregular and sea- 
sonal operations would simplify the problem of administration of the Act. Simi- 
larly, the conditional exemption accorded casual, occasional, or reciprocal for- 
hire operations was doubtless made for practical reasons, for such operations 
neither present serious problems nor are susceptible of effective regulation 
* * ** Nelson, the Motor Carrier Act of 1935, 44 Journal of Political Economy 
464, 479 (1936). 

In 19388 subsection (b) (6) was amended by the Act of June 29, 1988, § 3, 
which omitted “exclusively” following “used” and added “if such motor vehicles 
are not used in carrying any other property, or passengers, for Compensation”. 
(. 811, § 3, 52 Stat. 1237. The bill number was H. R. 9739. 

Also, in 1938, the three following bills were introduced at the T5th Congress, 
3d Session: S. 38768, S. 3941, and H. R. 10508. None of these bills became law. 

S. 83768 was introduced on April 20, 1938, and was designed to amend subsection 
(a) of section 203 of the Motor Carrier Act by defining the term “agricultural 
conunodities” by adding the following new paragraph at the end thereof: 

“(22) The term ‘agricultural commodities’ includes, among other things, (A) 
all unmanufactured products obtained by cultivation and tillage of the soil, 
dairying, forestry, horticulture, or market-gardening; (B) all unmanufactured 
products obtained as a result of raising or keeping livestock, bees, or poultry ; 
(C) fruits, vegetables, nuts, nursery products, ferns, flowers, bulbs; and (D) 
naval stores as defined in the Naval Stores Act.” 

This bill was referred to the committee and died. 

S. 3941 was introduced on April 20, 1938, to amend section 203 (b) (6) by offer- 
ing a substitute for (6) as follows: 

“(6) motor vehicles used in carrying property consisting of livestock, fish (in- 
cluding shellfish), or agricultural commodities (not including manufactured 
products thereof, if such motor vehicles are not used in carrying any other 
property, or passengers, for compensation.” 

This was an attempt to eliminate the exemption for any vehicle which hauled 
nonexempt commodities at any time. The bill was not enacted. 

H. R. 10508 was introduced May 3, 1938. It was identical to the bill S. 3941 
referred to above and never became law. 

On May 6, 1939, the Frank Battaglia Common Carrier Application, No. M. C.- 
89358, 18 M. C. C. 167, was denied by the Interstate Commerce Commission. The 
application was originally heard by a Joint Board, composed of representatives 
of California, Oregon, and Washington, which recommended the action taken by 
the Commission. The applicant sought a certificate of public convenience and 
necessity to haul butter, cheese, eggs, and dressed poultry. He had previously 
heen hauling fresh fruits and vegetables. In the course of the opinion the fol- 
lowing statement was made: “* * * Butter, cheese, and dressed poultry are 
manufactured commodities for the transportation of which authority under the 
uct is necessary * * *.” 

On May 27, 1939, the Legislative Committee of the Interstate Commerce Com- 
mission addressed a letter to Senator Wheeler, Chairman of the Senate Com- 
mittee on Interstate Commerce, in which it was proposed that section 203(b) (6) 
he rewritten so as to restrict the scope of the provision. The letter explained 
that the provision now “applies to transportation of agricultural commodities 
for the commission-man, broker, and other distributors of farm products both 
processed and unprocessed” and that such a broad exemption in its judgment 
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constituted an unwarranted discrimination. This proposal for section 203(b) (6) 
was as follows: 

“* * * Motor vehicles used in carrying property consisting of ordinary live- 
stock, fish (including shellfish) or agricultural commodities (not including 
manufactured products thereof) from the point of production to the point of 
primary market, processing, manufacture, or transshipment, if such motor ve- 
hicles are not used in interstate or foreign commerce in carrying any other 
property or passengers for compensation.” 

This proposal was not adopted. Senate Hearing S. 50, page 822. 

On January 29, 1940, the Legislative Committee of the Interstate Commerce 
Commission proposed a change in the provisions of Section 203(b) (6). The pro- 
posal was contained in a letter addressed to the Chairman of the House and 
Senate Committees on Interstate and Foreign Commerce Senate Hearing 8. 50, 
page 823. Those Committees had under consideration S. 2009 which proposed to 
end the exemption for the transportation of the commodities referred to in Sec- 
tion 203(b) (6) at the point where those commodities first entered the channels of 
commerce. The proposal of the Interstate Commerce Commission was rejected. 
The portion of that letter bearing on this phase was as follows: 

“(b) As the exemption in paragraph (h) is now worded, in many cases it does 
not affect transportation for the farmer but applies to transportation of agricul- 
tural commodities for the commission man, broker, and other distributors of 
farm products both processed and unprocessed, a discrimination in favor of one 
type of commodity which seems unwarranted. In some 21 State statutes this dif- 
ficulty has been met by limiting the exemption to the transportation of agricul- 
tural commodities and livestock from the point of production to the primary mar- 
ket or like point. We suggest, therefore, that the paragraph be amended to read 
as follows: (h) The transportation of property consisting of ordinary livestock 
(including poultry), whole fresh fish (including shellfish), or agricultural com- 
modities (not including manufactured products thereof), in the first movement 
from the point of production to the point of sale by the producer, or to the point 
of manufacture or transhipment. The point of production for fish shall mean 
the wharf or other landing place at which the fisherman debarks his catch, and 
the point of production for livestock or agricultural products shall include the 
point at which they are gathered for initial shipment to the point of first sale. 
manufacture, or transhipment. The point of first sale shall not be deemed to 
include the point of production.” 

The House Committee made a report, House Report No. 2832, to accompany 8S. 
2009. In that Report (p. 75), dealing with Section 18(b) (3) of S. 2009, relating to 
motor vehicles operated by farmers under Section 203(b) (4a), it reported: 

“The conference substitute in section 18(b) (8) amends this provision by pro- 
viding that the exemption shall apply only when such motor vehicles are used in 
such transportation.” 

Also on p. 75 of the report, dealing with Section 18(b) (5), ordinary livestock, it 
reported : 

“The conference substitute amends section 203 (b) (6) of the Interstate Com- 
merce Act which provides among other things a qualified exemption from the pro- 
visions of Part II applicable to motor vehicles used in carrying property consist- 
ing of livestock by limiting the exemption to the carriage of ordinary livestock.” 

Senate Report No. 2016 of April 26, 1940. to accompany S. 2009 is almost iden- 
tical in this respect to the House Report No. 2882 set out above. Congress re- 
jected the first amendment referred to. It enacted the second amendment re- 
ferred to on September 18, 1940. That amendment, which inserted the word 
“ordinary” in front of the word “livestock” in Section 203 (b) (6), has been 
previously discussed. 

On November 7, 1940, the Interstate Commerce Commission handed down its 
first opinion in the case involving the Monark Egg Corporation. Contract Car- 
rier Application; No. M. C. 89207. Division 5. Reported in 2 Federal Carrier 
Cases 109 and 26 M. C. C. 615. The case had to do with the question as to 
whether certain types of fish, and also oysters, were within the exemption. 
That case will be discussed in detail later. 

Also in 1940 the case of U. S. v. Chadwick, D. C. E. D. Pa. 1940, 39 F. Supp. 
204 was decided. While there was a question of whether poultry feed, sauer- 
kraut, and peas were exempt commodities, the case was decided on the basis of 
the sufficiency of the indictment The Court did not go into the question here 
involved. 

On Sentember 16, 1941, the Interstate Commerce Commission decided the 
ease of Lester C. Newton Extension of Operations—Frozen Food, No. M. C.-7438 
(Sub.-No. 2) 48 M. C. C. 787. The applicant sought a certificate of public con- 
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venience and necessity as a common carrier to transport frozen agricultural 
commodities and frozen sea foods on the East Coast The certificate was granted 
‘ihe majority decided that the frozen agricultural commodities were not within 
the exempt provisions of Section 203 (b) (6) and therefore a permit was neces- 
sary tohaul them. At page 789 it was stated: “* * * It is clear that agricultural 
commodities, frozen in the manner hereinabove described, are subjected to a 
process of manufacture, and that the finished products are as distinct from agri 
cultural commodities as are canned fruits and vegetables, from which both are 
manufactured. * * * We conclude that fresh frozen fruits and vegetables are 
‘manufactured products’ as that term is used in section 208 (b) (6) of the act, 
und that the transportation of such commodities is subject to the certificate or 
permit requirements of part II of the act.” The Commission did not pass on 
the question of whether frozen sea foods came within the term “fish (including 
shell fish)” as used in the exemption provision of Section 208 (b) (6). 

Commissioner Lee concurred in part but thought the proposed operations fell 
within the exemption of Section 203 (b) (6). He stated, in part, at pages 7038 
and 704: 

“* * * It may be that, in their frozen state, some foods will be so changed 
in character and appearance as to remove them from the description ‘agricultural 
conunedities (not including manufactured products thereof). I am satisfied, 
however, that frozen fruits and vegetables which are not substantially changed 
in character or appearance and to which nothing has been added other than 
possibly a preservative, are not manufactured agricultural commodities and that 
they do fall within the exemption. I have no doubt whatsvever that frozen sea 
food is included within the term ‘fish (including shell fish). ”’ 

Commissioner Lee differed with the majority on the question of the effect of 
hauling non-exempt commodities on the same vehicle on which exempt commod- 
ities are hauled, although at a different time. The majority took the view that 
the vehicle was the test, so that the hauling of nonexempt commodities at any 
time destroyed the exemption altogether for that vehicle. Commissioner Lee 
took the view that the test was what product was being hauled at any one time, 
and what was hauled at another time was immaterial. 

In 1942 a bill, S. 975, was introduced into the 77th Congress, 2d Session, on 
April 27, 1942. 8S Congressional Record 3712. In substance it would have 
amended Section 208 (b) (6) to include horticultural products. That bill was 
not enacted. Later, as hereafter noted, Congress did include horticultural prod- 
ucts within the provisions of Section 208 (b) (6). 

In 1942 the case of U. S. v. Krinvic Bros., D. C. E. D. Pa. 1942, 47 F. Supp. 481, 
482, was decided. While there was a question in the case as to whether “fish 
scrap and King Crab Meal” were exempt agricultural commodities, the case was 
decided on the sufficiency of the information The Court did not go into the 
question here involved. 

In 1943, a bill, S. 1148, was introduced in the 78th Congress, 1st Session. on 
May 2Sth (Legislative Day, May 24th) by Senator Lodge. The bill would have 
ninended Section 203 (b) (6) of the Motor Carrier Act to read as follows: (6) 
Motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shell fish), or agricultural commodities (not including manufactured 
products thereof), by the producers of such property or by private carriers of 
property by motor vehicle, if such vehicles are not used in carrying such property 
or any other property, or passengers, for compensation.” The bill was referred 
to the Committee on Interstate and Foreign Commerce. It never became law. 

This proposed amendment would have changed the existing language of the 
Act by the insertion of the italicized words of the quotation and by the deletion 
of the word “motor” preceding the word “vehicles” and following the word “such” 
in that part of the quotation immediately following the first italicized words. 

The effect would have been to limit the exemption to the actual producer or 
to those hauling without compensation. It would have effectively eliminated the 
exemption in favor of commercial truckers contained in subparagraph (b) (6). 
_ On October 2, 1944, the Interstate Commerce Commission handed down in sec 

ond opinion in the Monark Egg Corporation. Contract Carrier Application: No. 
M. C, 89207. Division 5, reported in 4 Federa! Carriers Cases 310 and 44 M. C. ©. 
15. In substance the Commission followed its former opinion. That case will 
be discussed in detail later. 

In 1948 the decision in the case of Interstate Commerce Commission vy. Dunn, 
5 Cir., 1948, 166 F. 2d 116, 117, was handed down. The issue in the case was the 
proper construction of the phrase in Section 203 (b) (6) of the Motor Carrier 
Act “* * * if such motor vehicles are not used in carrying any other property, 
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or passengers, for compensation.” The defendant was engaged in the interstate 
hauling of baled cotton, an admittedly exempt commodity, part of the time and 
non-exempt commodities at other times. The Court held the exemption applied 
while hauling the exempt commodities regardless of what was hauled at other 
times. This. in effect, established that the commodity being hauled, and not 
the vehicle used, is the test of the exemption. In that case the Secretary of 
Agriculture appeared as amicus curiae and opposed the contentions of the Inter- 
state Commerce Commission. In that case the Court discussed the matter of 
administrative interpretation of the portion of the Section involved. In connec- 
tion with that matter, a decision of the Interstate Commerce Commission had 
been cited. The Court, 166 F. 2d at page 117, stated: “We are referred to only 
one decision, * * *. This decision does not show a settled construction by the 
Commission entitled to great weight. Even if there be such, we may not follow 
it if clearly wrong.” Commenting on the Interstate Commerce Commission's 
interpretation of the exemption contained in 203 (b) (6), the Court stated, 166 
F. 2d at page 118: ; 

“* * * This construction also makes war on the very interstate transportation 
which the exemption was plainly intended to foster and encourage. It is its 
purpose to free the transportation interstate of the favored commodities, par- 
ticularly agricultural products, from the general regulation of interstate com- 
merce by the Commission except as to fitness of drivers and trucks. A like 
favor has been shown to agricultural commodities in numerous other Acts of 
the period. To get a certificate or permit from the Commission involves much 
delay, inconvenience and expense, and often disappointment. Relief from this 
is offered in order to aid the prompt and free transportation of the named com- 
modities, which transportation is usually seasonal and intermittent, but often 
urgent because it is of perishables, as fruits. vegetables and fish. * * *” 

The case of Interstate Commerce Commission vy. Love, D. C. E. D. La. 1948, 77 
F. Supp. 63, affirmed memorandum opinion, 5 Cir.,.1949, 172 F’. 2d 224 was also de- 
cided in 1948. The issue was whether headless shrimp were within the scope 
of the exemption contained in Section 203 (b) (6) of the Motor Carrier Act. The 
Interstate Commerce Commission claimed they were not. The Court held that 
they were. In discussing the Interstate Commerce Commission interpretation of 
the exemption in question, the Court stated, 77 F. Supp. at page 67 of the opinion : 

“* * * Tf the Commission’s holdings were followed, they would nullify the 
exemption accorded motor vehicles transporting shrimp, by virtue of the shrimp 
being beheaded, because no shrimp are transported to the market which are not 
beheaded. In this way, through such an interpretation, the Commission has 
given no effect whatever to the exemption provided in the statute for fish, inso- 
far as it affects the transportation of shrimp.” 

On the question of the weight to be given to the Commission’s interpretation of 
the statute, the Court stated, 77 F. Supp. commencing at page 67: 

“The court concludes that the Commission's construction of the statute is clear- 
ly erroneous and that a different construction is plainly required by the words of 
the Act. Consequently the rule that the contemporaneous construction of a stat- 
ute by those charged with its execution is entitled to great weigh and should not 
lightly be overturned, does not apply.” 

Following the decision in the Love case, supra, the Monark Egg case was re- 
opened for oral argument on the question of what fish and associated products 
would be within the exemption of Section 203 (b) (6) in light of the Love de- 
cision. This proceeding was application number MC—89207. The opinion therein 
was rendered on September 23, 1949. and was reported in 49 M. C. C. 693. This is 
known as the third Monark Egg case. In substance, in that opinion the Inter- 
state Commerce Commission reversed its first and second opinions. That case 
will be discussed in detail later. 

On March 30, 1950, bill number H. R. 7547 was introduced in the 81st Congress, 
2d Session, by Mr. Kilday. It proposed that Section 203 (b) (6) of the Motor 
Carrier Act be amended to read as follows: 

(6) Motor vehicles used in carrying property consisting of ordinary livestock. 
live poultry, and other agricultural commodities (not including the products of 
slaughter, nor preserved, frozen, or unmanufactured products), and fish (in- 
eluding shell fish but not including preserved, frozen, processed, or manufactured 
products), if such motor vehicles are not used in carrying any other property, 
or passengers, for compensation ; or” 

This bill was referred to the House Committee on Interstate and Foreign Com- 
merce but was never reported out of committee. It would have severely limited 
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the exemption by excluding all commodities that were slaughtered, frozen, pre 
served or processed. 

The case of Interstate Commerce Commission v. Weldon, D. C. Tenn. 150, 90 
F. Supp. 873 was decided in 1950. The issue was whether raw shelled peanuts 
were an agricultural commodity within the scope of Section 205 (b) (6) of the 
Motor Carrier Act. The Court held that they were not within the exemption. 
The holding was based on the first and second Monark Egg cases, supra, and 
special emphasis was placed on the channel of commerce theory as advanced in 
the first and second Monark Egg cases, i. e., as soon as a product gets into the 
regular channels of commerce it is outside the exemption. The Court took the 
view that the exemption was to be strictly construed to effect a liberal construe: 
tion of the main Act. On the question of the weight to be given the administra 
tive interpretation of the Act, the Court stated, 90 EF. Supp. at page S77: 

“The contemporareous constructions placed upon the provisions of the Inter 
state Commerce Act by the Commission which possesses special competence in 
this field, are entitled to great weight and respect and will not be overturned 
unless they are arbitrary or plainly erroneous.” 

The case was affirmed upon the grounds and for the reasons set forth in the 
memorandum opinion of the District Court. Weldon y. Interstate 
Commission, 6 Cir., 1951, 188 F. 2d 367. 

The case of Interstate Commerce Commission v. Service Trucking Co., D. C. Pa 
1950, 91 F. Supp. 533 was decided in 1950. The question was very similar to that 
raised in the case of Interstate Commerce Commission v. Dunn, supra. The Court 
held that an interstate trucker was exempt while hauling eggs one way, eggs 

learly being an exempt commodity, even though he hauled non-exempt commodi 
ties on the return load. The Court stated, 91 Supp. at page 534, “* * * IT am 
satisfied that the exemption applies unless the carrier who transports exempt 
commodities also transports nonexempt products at the same time in the same 
vehicle.” The commodity that was being hauled on the return load was dressed 
poultry but the Court did not decide whether it was an exempt commodity. 

The Court discussed several rules of statutory construction. At page 535 of 
¥1 EF. Supp. it stated: 

* * Whatever the exact import of the Commission’s rulings, implied adop 
tion of judicial construction upon the reenactment of a statute is but one factor 


Commerce 


in the total effort to give fair meaning to statutory language. Federal Commu- 
nications Commission vy. Columbia Broadcasting System, 311 U. 8S. 132, 61 8. Ct. 
152, 85 L. Ed. 87, and, of course, the same is true of reenactment after adminis- 
trative construction.” 

ee 


At page 535 of 91 F. Supp. the Court also stated: 
“The Court in the Dunn case was undoubtedly aware of the rule for strict 


construction of exemptions and reached its conclusion nevertheless. The rule 
will not be applied to the extent of requiring an interpretation contrary to what 
appears to be the intent of the law.” 

The Court discussed the weight to be accorded administrative rulings at page 
ojo Of 91 F, Supp.: 

“The Commission relies primarily upon a course of administrative rulings in 
which the Commission required carriers, in the same situation as this defendant, 
to get operating authority. I recognize the rule of statutory interpretation 
which accords great weight to the rulings of regulatory bodies, but it seems to 
me that where the question is one not wholly dependent upon matters within 
the expert, technical or statistical field in which the regulatory body is preemi- 
nently qualified to judge, but which primarily involves jurisdiction, the force 
of the administrative rulings is less than it would otherwise be. The same 
argument was considered by the Court in the Dunn case, which was decided 
February 5, 1948. The Court doubted that there was such a settled construction 
by the Commission as would be entitled to great weight but went on to say ‘Even 
if there be such, we may not follow it if clearly wrong.’ ” 

The decision was afirmed on appeal. Interstate Commerce Commission v. 
Service Trucking Co. (8 Cir., 1951), 186 F. 2d 400. The opinion on appeal was 
very similar to that in the trial court. At page 402 of 186 F. 2d the Court stated: 
“We think the Commission decisions interpreting 203 (b) (6) of the Act 
clearly wrong.” 
Commission y. 


are 
It cited with approval the statement from Interstate Commerce 
Dunn, supra, which was critical of the Interstate Commerce 
Commission's interpretation of the exemption contained in Section 203 (b) (6) 
of the Act. At page 402 of 186 F. 2d the Court stated in regard to the interpreta- 
tion claimed by the appellant Interstate Commerce Commission : 
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“We agree, however, that the interpretation sought by appellant ** * * is so 
unreasonable and so crippling * * * to the free interstate carriage of the privi- 
leged commodities, and even contrary to the general policy of the legislation, 
that it cannot be the true legislative intent.’ ” 

As a proper construction of the exemption contained in Section 2053 (b) (6) 
of the Act, the Court stated 186 F, 2d at page 402, it agreed with that placed on 
it by Commissioner Lee in his dissenting opinion in the second Monark Egg 
case, supra. 

On April 13, 1951, the Interstate Commerce Commission handed down its find- 
ings in No. M. C. C—968, Determination of Exempted Agricultural Commodities 
and as a part of the same report, No. M. C.-107669, Norman E. Harwood Contract 
Carrier Application. The entire report is cited as 52 M. C. C. 511. The scope 
and purpose of this report can be gathered from a statement made on pages 2 and 
3 of the report: 

“The title proceeding is an investigation instituted on our own motion into 
and concerning the meaning of the term ‘agricultural commodities (not including 
manufactured products thereof)’ as used in section 203 (b) (6) of the Interstate 
Commerce Act. Upon consideration of petitions filed by the Secretary of Agri- 
culture, and jointly by the Atlantic Commission Co., Inc., and others by a eon- 
current order, we reopened No. M. C.-107669, Harwood Contract Carrier Appli- 
cation, 47 M. C. C. 597, hereinafter called the Harwood case, for further hearing 
on a consolidated record with the investigation proceeding. ’ 

“Representatives of the United States Department of Agriculture and a large 
number of States, agricultural marketing associations, farmer organizations, 
shippers, growers, and other interested parties appeared and submitted evidence. 
A number of rail and motor carriers also appeared but only one presented any 
affirmative evidence. Neither the applicant in the Harwood case nor anyone 
in his behalf appeared at the further hearing in that proceeding.” 

In this proceeding it was decided that the Harwood application be denied for 
a failure to establish that he was willing and able to conduct the proposed opera- 
tion. With reference to the Harwood case the Interstate Commerce Commission 
stated at page 69 of its report: 

“There remains for consideration, the application in No. M. C.—107669 (the 
Harwood case). As stated in the prior report in that proceeding, the need there 
found to be existing for Harwood’s proposed service was for the transportation 
of fresh fruits and vegetables and processed fresh vegetables (including those 
chopped up), from and to described points and areas. In view of our conclusions 
herein that chopped-up vegetables do not come within the partial exemption, 
a permit is required at least with respect to that portion of the operation pro- 
posed. As previously stated, however, neither applicant nor anyone in his behalf 
appeared at the further hearing in the Harwood proceeding. In the circum- 
stances, it appears that applicant, Norman E. Harwood, is no longer interested 
in his application. Accordingly, we shall deny the application.” 

The findings of the Interstate Commerce Commission pertinent to the question 
here involved were as follows: 

“In No. M. C.-C—968, we find that the term ‘agricultural commodities (not 
including manufactured products thereof)’ as used in section 203 (b) (6) of 
the Interstate Commerce Act means: Products raised or produced on farms by 
tillage and cultivation of the soil (such as vegetables, fruits, and nuts) ; forest 
products ; live poultry and bees; and commodities produced by ordinary livestock, 
live poultry, and bees (such as milk, wool, eggs, and honey), but not including 
any such products or commodities which, as a result of some treatment, have 
been so changed as to possess new forms, qualities, or properties, or result in 
combinations. 

“We find that the term ‘agricultural commodities (not including manufactured 
products thereof)’ as used in section 203 (b) (6) includes: (1) fruits, herries, 
and vegetables which remain in their natural state, including those packaged 
in bags or other containers, but excluding those placed in hermetically sealed 
containers, those frozen or quick frozen, and those shelled, sliced, shredded, or 
chopped up: (2) fruits, berries and vegetables dried naturally or artifically: 
(3) seeds, including inoculated seeds, but not seeds prepared for condiment use 
or those which have been deawned, scarified or otherwise treated for seeding 
purposes; (4) forage, hay, straw, corn and sorghum fodder, corncobs and 
stover: (5) (a) hops and castor beans, and (b) leaf tobacco, but excluding 
redried tobacco leaf; (6) raw peanuts, and other nuts, unshelled; (7) whole 
grains: namely, wheat, rye, corn, rice, oats, barley and sorghum grain, not 
including dehulled rice and oats, or pearled barley; (8) (a) cotton in bales 
or in the seed, (b) cottonseed and flaxseed, and (c) ramie fiber, flax fiber, and 
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hemp fiber; (9) live poultry ; namely, chickens, turkeys, ducks, geese and guineas ; 

10) milk, cream, and skim milk, including that which has been pasteurized, 
standardized milk, homogenized milk and cream, vitamin ‘D’ milk, and vitamin 
‘TD’ skim milk; (11) wool and mohair, excluding cleaned and scoured wool and 
mohair: (12) eggs, including oiled eggs, but excluding: whole or shelled eggs, 
frozen or dried eggs, frozen or dried egg yolks, and frozen or dried egg albumin: 

13) (a) trees which have been felled and those trimmed, cut to length, peeled 
or split, but not further processed, and (b) crude resin, maple sap, bark, leaves, 
Spanish moss, and greenery; (14) sugarcane, sugar beets, honey in the comb, 
ind strained honey. 

“In No. M. C.—-107669, on further hearing, we find that applicant has failed 
to establish that he is willing and able to conduct the proposed operation; and 
that the application should be denied. 

“There are differences of opinion among the members of the Commission with 
respect. to whether certain of the commodities named in the findings in the title 
proceeding are agricultural commodities within the meaning of section 203 (b) 
(6) of the act, but to the extent that the commodities named therein are found 
to fall within the exemption the finding with respect to each commodity or 
group of commodities has the approval of a majority of the Commission al 
though not the same majority in all instances. 

“An appropriate order will be entered discontinuing the proceeding No. M. C. 
(068, and denying the application in No. M. C.—107669.” 

Commissioner Lee concurred in part but was of the view the majority report 
construed the agricultural exemption too narrowly. He stated at p. 75 of the 
report: 

“It is my considered opinion that the following are agricultural commodities 
and as such fall within the partial exemption provided in section 203 (b) (6): 

“Fruits, berries and vegetables which have been shelled, sliced, shredded, 
chopped up, or frozen or quick frozen, with the possible exception of those which 
in their frozen state are substantially changed in character and appearance. 

“Seeds which have been deawned, scarified, or otherwise treated for seeding 
purposes. 

“Redried tobacco leaf. 

“Shelled raw peanuts and other shelled raw nuts. 

“Dressed and cut-up chickens, turkeys, ducks, geese and guineas. 

“Cleaned and scoured wool and mohair. 

“Shelled and frozen eggs.” 

Commissioner Patterson concurred in this result. 

Commissioner Rogers dissented on the theory that the majority opinion’s 
view of the exemption was too broad and that it should be limited to the farmer 
alone and then to the point where the commodity first enters the regular channel 
of commerce. Commissioner Cross concurred in this dissent. Commissioner 
Johnson also dissented. Commissioners Mitchell and Knudson took no part in 
these proceedings. 

An examiner of the Interstate Commerce Commission had heard the evi- 
dence and had made his findings as to what commodities were exempt under 
the Act. As to the findings of that examiner in regard to the poultry and 
livestock groups, it was stated at page 52 of the Report: 

The examiner concluded that the following are unmanufacturer agricultural 
commodities: (1) chickens, turkeys, ducks, geese, and squab, alive or killed, 
picked, drawn, cut-up, frozen or unfrozen (2) feathers, hackles, quills, and 
down from ducks and geese; and (3) eggs, including whole eggs and oiled eggs, 
but exeluding frozen or dried eggs, and frozen or dried egg yolks and albumin.” 

Without any further evidence having been introduced the majority of the 
Commission rejected this finding as follows: 

“* * * But slaughtered animals are not embraced in the definition of ordi- 
nary livestock and we are impelled to conclude that the products thereof, such 
as fresh meat and meat products, do not fall within the description ‘agricultural 
commodities’ as used in section 203 (b) (6). It logically follows that neither 
killed poultry nor any products thereof come within the terms under considera- 
tion. We conclude that poultry other than alive is not an agricultural com- 
modity within the meaning of Section 203(b) (6). Further we are of the opinion 
that birds of the air such as doves and pigeons are not agricultural commodities.” 

The majority opinion therein discussed, on pages 18, 19, and 20 of the 
Report, the applicability of the channel of commerce theory, and in connection 
therewith the breadth of the exemption contained in Section 203 (b) (6). The 
discussion is as follows: 
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“The partial exemption contained in section 203 (b) (6) is directed to the 
motor vehicles, not to the transportation of ‘agricultural commodities (not in- 
cluding manufactured products thereof).’ There is no limitation as to the 
points from and to which the motor vehicles may be operated. Although the 
object of the partial exemption as originally framed was to aid the farmer in 
marketing his products, the substitution of the present language for the words 
‘unprocessed agricultural products’ clearly resulted in a broadening of the ex- 
emption. That this is so was made plain by the chairman of the subcommittee 
sponsoring the amendment when he stated that pasteurized milk and ginned 
cotton were intended to come within the partial exemption. He also indicated 
that cottonseed would fall within the exemption. It must be assumed that 
Congress was familiar with the practices obtaining in the industry incidental! 
to the marketing of these and other agricultural commodities. As hereinafter 
shown, the uncontradicted evidence in this respect is that the pasteurization, 
among other processing, and bottling of milk for sale to consumers, is Cus- 
tomarily (sic) done at dairies in the larger cities throughout the country, 
and that the bulk of the cottonseed sold by the farmer to the ginners. In the 
light of these practices and the clear intent of Congress that pasteurized milk 
was to be included in the partial exemption, irrespective of the fact that the 
milk was processed after entering the ordinary channels of commerce, or that 
the cottonseed was sold to the ginner, it is difficult to conclude that Congress 
intended that other agricultural commodities, processed (but not manufac- 
tured) or packaged for consumer use, regardless of ownership, should be treated 
differently. Moreover, to hold that the place at which the commodities are 
predominantly processed or packaged is controlling of the applicability of the 
partial exemption would, in many instances, prevent the movement by ex- 
empt vehicle of items processed or packaged by farmers themselves, a result 
obviously not intended by Congress. 

“Certain of the exceptants contend that by amending the original phraseology 
of the partial exemption, Congress intended to broaden the exemption only to 
the extent of including therein pasteurized milk, ginned cotton, and cottonseed. 
If such a result had been intended Congress could simply have added the three 
named commodities after the words ‘unprocessed agricultural products.’ We 
think the commodities mentioned were intended to be illustrative of the types of 
processing permissible under the partial exemption as now phrased. 

“It is significant that in other subparagraphs of section 203 (b), Congress 
specifically limited the operations of exempt motor vehicles. For example, 
section 203 (b) (1) applies to ‘motor vehicles employed solely in transporting 
school children and teachers to or from school:’ section 203 (b) (3) relates to 
‘motor vehicles owned or operated by or on behalf of hotels and used exclusively 
for the transportation of hotel patrons between hotels and local railroad or other 
common carrier stations’, section 208 (b) (4a) applies to ‘motor vehicles con- 
trolled and operated by any farmer when used in the transportation of his agricul- 
tural commodities * * *’; and section 203 (b) (5) concerns ‘motor vehicles 
controlled and operated by a cooperative association * * *’. In light of the fore- 
going limitations imposed upon the operations of the particular exempt motor 
vehicles, and the failure of Congress similarly to limit exempt motor vehicles 
carrying ‘agricultural commodities (not including manufactured products there- 
of)’, the argument advanced by exceptants that the partial exemption of section 
203 (b) (6) applies only to exempt motor vehicles carrying unmanufactured 
agricultural commodities from the farm to the point where they enter the ordinary 
channels of commerce is without merit. 

“Certain of the certificated motor carriers, exceptants herein, transport under 
appropriate authority such commodities as shelled raw peanuts and dressed poul- 
try, heretofore found by division 5 to be without the partial exemption. They 
fear that a reversal of these prior decisions would result in irreparable damage 
to them through the loss of a considerable portion of their traffic to operators 
of exempt motor vehicles, and contend that by its failure to amend section 203 (b) 
(6), at least since the issuance of the second report in the Monark Egg Case, 
Songress by implication must be considered to have acquiesced in the interpreta- 
tion placed thereon by division 5. In the Love Case, a similar contention made 
by us in respect of the interpretation by division 5 of the term ‘fish (including 
shell fish)’ as used in section 203 (b) (6), was rejected by the court. We are 
here concerned only with the meaning of the words ‘agricultural commodities 
(not including manufactured products thereof)’ as used in section 203 (b) (6). 
Inconvenience or hardships, if any, that result from following a proper interpre- 
tation of the statute can be relieved only by Congress. We conclude that the 
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‘channel of commerce’ principle is not appropriate for use in determining the 
applicability of the partial exemption.” 

Also on April 13, 1951, the fourth opinion in the Monark Egg case was handed 
down. Monark Egg Corporation Contract Carrier Application, No. MC-Sv207, 
52M. C. C. 576. The Interstate Commerce Commission affirmed its holding in its 
third opinion. That case will be discussed in detail later. 

On April 3, 1952, the case of Interstate Commerce Commission v. Yeary Trans 
fer Co., Inc., D. C. Ky. 1952, 104 F. Supp. 245 was decided. The Secretary of 
Agriculture appeared in that case as amicus curiae. The Court in that case hel 
redried tobacco was an agricultural commodity within the exemption contained 
in Section 203 (b) (6). This holding was affirmed without opinion, 6 Cir., 1953, 
202 F. 2d 151. The particular commodity, redried leaf tobacco, had been found 
to be an exempt agricultural commodity by the examiner in the Determination 
proceeding but his finding had been reversed by the Interstate Commerce Com 
mission and the majority of that Commission held it to be a manufactured article 
The Court reached the same result as the examiner and disagreed with the 
Interstate Commerce Commission holding in the Determination case on the status 
of redried tobacco. No direct reference to the Determination proceeding was 
inade. 

Several rules of statutory construction were discussed by the Court at page 
247 of 104 F. Supp. as follows: 

“The rule of strict construction of exemptions upon which plaintiff relies should 
not be applied to the extent of requiring a result contrary to the clear intent of 
the law. Neither should the rule attributing great weight to contemporaneous 
administrative rulings be applied to require the Court to follow such rulings 
when they are found to be clearly wrong.” 

The contention was apparently made in this case that the defendant's defense 
that redried tobacco came within the agricultural exemption was a collateral 
attack upon an order of the Interstate Commerce Commission. In that regard 
the Court stated on page 247 of 104 F. Supp: 

“The facts set out in paragraphs 7 and 8 of the stipulation and the exhibits 
attached thereto are insufficient to render the defense herein asserted by the 
defendant a collateral attack upon an order of the Commission or to preclude 
assertion of such defense in this action.” 

On July 9, 1952, the Motor Carrier Act, Section 203 (b) (4a) and (6) were 
amended by passage of the bill S. 2357 which inserted the words “including hor- 
ticultural” after the word “agricultural” in each of said Sections. The bill, 
S. 2357, as originally introduced, as well as several amendments in the nature of 
substitutes, would have limited the scope of the exemptions proyided by sub- 
paragraph (6) here involved. Senate Report No. 1615 of May 29, 1952, S2d 
Congress, 2d Session, which accompanied 8S. 2357, makes that clear. At page 2 
of said Report it is stated: 

“As originally introduced, 8. 2357 would have restricted the use of the agri- 
cultural exemption to motor vehicles controlled or operated by the farmer. 

“As amended, the bill leaves untouched the present language of sections 
203 (b) (4a) and 203 (b) (6) of the Interstate Commerce Act except to make it 
clear that the term ‘agricultural commodities’ includes ‘horticultural commodities’ 
such as nursery stock, flowers, and bulbs.’ 

S. 2357 was originally introduced by Senator Johnson of Colorado (by request) 
on January 10, 1952. As introduced, it was proposed that 203 (b) (da) be 
changed to read as follows: 

*“(4a) Motor vehicles controlled and operated by any farmer, (i) transport- 
ing supplies to his farm, or (ii) transporting ordinary livestock as defined in 
section 20 (11) of this Act, or agricultural commodities (not including livestock 
or commodities which have been processed to a greater extent than is customarily 
done by farmers) prior to their marketing by the farmers raising or producing 
such livestock or commodities, if such motor vehicles are not used at the same 
time or on the return trip or customarily in any other kind of transportation for 
compensation; or” 

Section 203 (b) (6) would have been changed to read as follows: 

“(6) Motor vehicles transporting unprocessed fish (including shell fish) to mar- 
ket for the fisherman catching such fish, if such motor vehicles are not used at 
the same time or the return trip or customarily in any other kind of transporta- 
tion for compensation; or” 

One “amendment,” in the nature of a substitute for S. 2357, proposed that 203 
(‘b) (6) be changed to read as follows: 
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“(6) the transportation of property consisting of ordinary livestock (including 
poultry), whole fresh fish (including shell fish), or agricultural commodities 
(not including manufactured products thereof), in the first movement from the 
point of production to the point of sale by the producer, or to the point of mann- 
facture or transshipment; the point of production for fish shall mean the wharf 
or other landing place at which the fisherman debarks his catch, the point of 
production for livestock or agricultural products shall include the point at which 
they are gathered for initial shipment to the point of first sale, manufacture, or 
transshipment, and the point of first sale shall not be deemed to include the point 
of production; or”. 

Another proposed amendment in the nature of a substitute for S. 2357 would 

have changed 203 (b) (4a) to read as follows: 
“‘(4a) the transportation by motor vehicle for compensation, from farm to 
market, or to the point of first off-the-farm processing, or to storage, of ordinary 
livestock, nursery stock, or other agricultural commodities (not including manu- 
factured products thereof) ; or’. 

It would have also changed 203 (b) (6) to read as follows: 

“(6) the transportation by motor vehicle for compensation, from wharves o1 
other landing places at which fishermen debark their catch, to market or to the 
first point of processing, or to storage, of fish (not including manufactured prod- 
ucts thereof) ; or”. 

In connection with this same 1952 legislation, extensive hearings were held 
befort a Senate Sub-Committee. Mr. Idol, General Counsel of the American 
Trucking Assoc., Inc., made the following statement in respect to S. 2357 as 
originally introduced while testifying before the said Sub-Committee: 

“I think our principal point on this particular language used in the bill before 
us is that it eliminates completely any exemption with respect to any transporta- 
tion not performed by a farmer. You would have no exemption whatever, even 
in the area between point of production and the initial market, which it would 
seem to me is impracticable in many cases and very expensive with respect to 
enforcement.” 

’age 374, Hearings Before the Committee on Interstate and Foreign Commerce, 
United States Senate, 82d Congress, 2d Session (1952). After the passage of the 
1952 amendment, which inserted the words “including horticultural’, the case of 
Florida Gladiolus Growers Ass’n v. U. 8., D. C. 8S. D. Fla. 1952, 106 F. Supp. 525 
was decided. That Court held cut gladiolus and gladiolus bulbs were agricul- 
tural commodities within the exemption of Section 203 (b) (6). The Court stated 
that the 1952 amendment merely declared the prior law. At page 526 of 106 F. 
Supp. it stated: 

“Although the institution of this suit antedated the passage of the statute above 
mentioned, the statute is merely declaratory of the general law as it existed when 
suit was brought. The courts have long defined the term ‘agriculture’ to include 
horticulture, which embraces, amongst other things, the raising and culture of 
nursery stock. * * *” 

The Court discussed the decision in the 1951 Interstate Commerce Commission 
Determination hearing, supra, which had held nursery stock, flowers and bulbs 
were not within the exemption of Section 203 (b) (6) and rejected that con- 
clusion, 

On January 12, 1953, the United States Supreme Court handed down its deci- 
sion in the case of American Trucking Associations, Inc., v. United States, 344 
U.S. 298, 73 S. Ct. 307, heretofore referred to, in which the rules of the Interstate 
Commerce Commission relating to leasing and exchange of equipment were held 
valid. 

On March 25, 1953, the Interstate Commerce Commission decided the case of 
In re William Blaue, heretofore referred to, relating to the so-called ‘newspaper 
exemption.” 

On May 4, 1953, the United States District Court for the Eastern District of 
Pennsylvania held that scoured wool came within the exemption of Section 203 
(b) (6). Interstate Commerce Commission v. Wagner, 112 F. Supp. 109. 

No other pertinent decisions or material bearing upon the exemption provisions 
of the Act, other than those referred to herein, have been cited by counsel or 
found. 

Counsel for the Interstate Commerce Commission place some stress upon the 
case of Interstate Commerce Commission v. Weldon, D. C. W. D. Tenn. 1940, 90 
F. Supp. 873, affirmed, 6 Cir., 1951, 188 F. 2d 367, heretofore referred to, in which 
raw shelled peanuts were held not to be within the exemption. Counsel for the 
defendant and the Secretary of Agriculture assert that whatever pertinency 
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‘hat decision may have to the question here under consideration, its authority 
has been greatly weakened by subsequent holdings. They point out that the 
eourt holding in that case was based upon the holdings in the first and second 
Monark Egg Corporation cases, supra, and the channel of commerce theory 
upon Which they were based, and that in the third and fourth Monark Egg 
Corporation cases the Interstate Commerce Commission reversed its holdings in 
the first and second of these cases and that the Interstate Commerce Commission 
subsequently abandoned the channel of commerce theory so far as the agricul- 
‘ural exemption was concerned. They also point out that the later case of 
Interstate Commission v. Woodall Products Co., Inc., D. C. Ky. 1952, 104 F. 
Supp. 245, affirmed, 6 Cir., 1953, 202 F. 2d 151 which held that redried tobacco 
was Within the exemption was also a Sixth Circuit case and that it is contrary 
n theory to the earlier Weldon case in the same Circuit. Counsel stated that 
there are no court decisions in which the question of dressed poultry being 
within the exemption has been directly passed upon. In the case of Interstate 
Commerce Commission v. Woodal Products Co., Ine., D. C. N. D. Ga. 19538, 112 
F. Supp. 639, the defendant was hauling dressed poultry in interstate commerce 
hy motor vehicles. It did not have a certificate or permit from the Interstate 
Commerce Commission. The Interstate Commerce Commission sought to enjoin 
it from engaging in such hauling until it secured either a certificate of public 
convenience or necessity as a common carrier or a permit as a contract carrier. 
The defendant set up two defenses. Its first defense was that it was a private 
carrier engaged in transporting dressed poultry owned by it and that by virtue 
of Section 808 (a) (17), Title 49 U. S. C. A., it was not required to secure either 
a certificate or a permit. Its second defense was that dressed poultry was an 
exempt commodity under the provisions of Section 303 (b) (6), Tithe 49 U.S.C. A, 
The Court held that the defendant had sustained its first defense and did not 
pass upon the question as to whether dressed poultry was an exempt commodity 
under the provisions of Section 303 (b) (6). Other than the cases referred to 
herein, no cases have been cited or found construing the provisions of the agri- 
cultural exemption. None of the cases referred to herein relating to the provi- 
sions of the agricultural exemption are particularly in point or of helpful 
assistance on the question here involved. Therefore, the matter of adminis- 
trative interpretation and legislative history needs to be considered. 

In the written brief filed by the Interstate Commerce Commission it was 
claimed that the defendant in this proceeding was collaterally attacking an order 
of the Commission. In oral argument counsel for the Commission stated that 
upon further consideration they were of the view that the matter of such attack 
is not involved in this case. They also stated that this action does not involve 
the delegated rule making, or so-called legislative power, of the Commission, 
but what is involved, among other matters, is administrative construction or 
interpretation. The parties devoted a substantial portion of their briefs and oral 
argument to the matter of administrative construction or interpretation. 

[4] The law is well settled that the interpretation placed upon a statute by an 
administrative agency entrusted with responsibility in a particular field by 
Congress is entitled to great weight. The construction placed by the Interstate 
Commerce Commission on a statute which it is charged with enforcement of is 
entitled to great weight and is not lightly to be interfered with by the courts. 
New York, New Haven & Hartford R. Co. v. Interstate Commerce Commission, 
1905, 200 U. S. 361, 401, 402, 26 S. Ct. 272, 50 L. Ed. 515. In the recent case of 
Dart Transit Co. v. Interstate Commerce Commission, D. C. Minn. 1953, 110 F. 
Supp. 876, affirmed by the United States Supreme Court June 15, 1953, 345 U. S. 
USO, 73 S. Ct. 1138, Circuit Judge John B. Sanborn, speaking for a three-judge 
court, stated at page 880 of 110 F. Supp.: “In the interest of uniformity in the 
regulation and policing of the motor carrier industry, it is of course essential 
that the Commission be subjected to as little * * * interference as the law will 
permit.” 

It is the claim of the Interstate Commerce Commission that its official inter- 
pretation of Section 203 (b) (6) has been that dressed poultry does not come 
Within its provisions. In that connection it refers to the Frank Battaglia Com- 
non Carrier Application, 18 M. C. C. 167 (1939), and its statements in the first 
and second Monark Egg cases. In the first Monark Egg case, 26 M. C. C. 615 
(1940), the Commission had under consideration an application of the Monark 
hg Corporation for a certificate permit as a contract carrier to transport fresh 
ind frozen fish, fillets of fish, and also oysters. The Corporation claimed that 
its operations were within the exemption of Section 203 (b) (6) and that its 
))lication was made for purposes of clarification. The Commission denied the 
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application. The Corporation did not make application for authority to trans 
port dressed poultry. The Commission noted that some of the Corporation's 
trucks were so used and in connection with its ruling on fish and oysters stated, 
“Dressed poultry does not come within the term livestock * * *." The Com 
mission reopened the case and handed down the opinion Known as the second 
Monark Egg case opinion, 44 M. C. ©. 15 (1942). In that opinion the Commis- 
sion stated that dressed poultry was a “manufactured product” and not within 
the exemption. The Commission stated at p. 18 of 44 M.C.C.: 

“The legislative history indicates that the benefits of the exemption were in- 
tended for the farmer by affording relief in the transportation of his products 
to the point where they first enter the ordinary channels of commerce.” 

This statement is the so-called “channel of commerce” theory which was later 
abandoned by the Commission. In its opinion the Commission stated on page 17 
of 44 M. CC. C. that the words “manufactured products thereof” used in Section 
203 (b) (6) related only to “agricultural commodities” and not to “tish” or 
“ordinary livestock.” It appears from a footnote to the opinion that “tillet is 
the meat, free of fins, most of the bones and other waste material, as taken from 
the two sides.” It was the holding of the Commission that only fish as taken 
from the water had the status of fish under Section 208 (b) (6). In the case 
of Interstate Commerce Commission v. Love, D. C., 1948, T7 F. Supp. 63, supra, 
it wus held that headless shrimp were within the exemption provisions of Sec- 
tion 203 (b) (6). In the Senate Committee Report under 8. 50, on pages &14 
S825, there appears a legislative history of Section 203 (b) (6) prepared by David 
G. MacDonald who appeared as counsel for certain certificated carriers in oppo- 
sition to the liberalization of the provisions of Section 208 (b) (6). In that 
legislative history, at p. 825 of said Report, the following appears relating to the 
decision in the Love case: 

“The result of this decision, then, was to overturn nearly 15 years of adminis- 
tration of the act by throwing into the exempt category many commodities which 
had been considered nonexempt. * * * The Commission appealed the case but 
lost it in the circuit court (172 F. 2d 224), * * *. On April 11, 1949, after the 
appeal in the Love case had failed, the Commission reopened the Monarch 
(sic) case, supra, to render its decision as to the meaning of ‘fish’ * * * in the 
light of the decision in that case. It found that the phrase includes: ‘Frozen, 
quick frozen, and unfrozen fish in the various forms in which it is shipped, such 
as * * * beheaded and gutted fish, filleted fish, beheaded shrimp, * * *.’ In 
summary then, the original interpretation of the Commission * * * has been 
overturned. As a substitute the liberal interpretation now applied, extended to 
its logical conclusion, has removed from regulation the transportation of all 
edible fishery products—the Commission’s reservations as to canned and pre- 
served fish will not survive if put to a judicial test. Dressed poultry, fresh meats, 
and other products are in line for the same treatment.’ ” 

The decision in the Monark Egg case of April 11, 1949, is known as the third 
Monark Egg case opinion, 49 M. C. C. 698. The Interstate Commerce Commission 
then reopened the Monark Egg Company case for further arguments. It was 
reopened upon the application of certain intervenors who claimed that the 
opinion of the Commission in the third case gave too broad an interpretation 
to the word “fish” in Section 203 (b) (6). On April 18, 1951, the Commission 
handed down another opinion in the case. 52 M. C. C, 576. It is known as the 
fourth opinion in the Monark Egg case. In that opinion it was stated that the 
Secretary of Agriculture was in general accord with its third opinion in the 
case. The Commission adhered to the interpretation given by it in the third 
opinion. On page 579 of 52 M. C. C., the last opinion, the Commission states: 
“The beheading, gutting, or filleting of fish or the removal of the shell from 
shellfish does not cause any of the fish or shellfish to be any of the less such. 
They continue to be fish or shellfish in their natural state * * *.” On page 
581 of 52 M. C. C. the Commission stated that it had rejected the “channel of 
commerce” principle. 

On April 13, 1951, the Commission handed down its report in the Determination 
of Exempted Agricultural Commodities, No. M. C. C.-968, 52 M. C. C. 511, hereto- 
fore referred to. 

The defendant and the Secretary of Agriculture question whether the state- 
ments made by the Commission in the first and second Monark Egg Corporation 
cases should now be regarded as having the status of an interpretation by the 
Commission on the question here involved. In the first Monark Egg Corporation 
case the statement of the Commission was that “dressed poultry” was not “live- 
stock” within the provision of Section 203 (6). The defendant and the Secretary 
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of Agriculture point out that the question of whether “dressed poultry” is live 
stock is not involved in the present case. They also point out that in the third 
opinion the Commission reversed its holdings in the second opinion and that 
such reversal left any statements made by the Commission in the second opinion 
in a very dubious state. All of the parties are in agreement that in the Determi- 
nation case, supra, the Commission did construe and interpret Section 208 (b) 
6) to exclude dressed poultry on the ground that it was a manufactured product 
Prior to such determination a trial examiner of that agency had held an extensive 
hearing. The examiner concluded that dressed poultry was an unmanufactured 
product. The Commission reversed the examiner and concluded that dressed 
poultry was a manufactured product within the provisions of Section 208 (b) (6) 
The defendant and the Secretary of Agriculture claim that the weight to be 
given to that finding is weakened by the fact that the trial examiner after an 
extended hearing had found otherwise and by the fact that only four of the 
Commissioners concurred in the Determination report as a whole. 

[5] The weight given by the courts to administrative interpretation is based 
in part at least upon the theory that a particular agency has “expertness” in a 
particular field in which it has been entrusted with responsibility by Congress. 
The Secretary of Agriculture claims that he has been charged with responsibility 
in the particular field here involved. His claim in that regard is set forth in 
the brief filed in his behalf as follows: 

“By section 2083 (j) of the Agricultural Marketing Aet of 1946 (7 U.S. ©€., 
section 1622 (j) [7 U. S. C. A. § 1622 (j)]). Congress has authorized and directed 
the Secretary of Agriculture to assist ‘in improving transportation services and 
facilities and in obtaining equitable and reasonable transportation rates and 
services and adequate transportation facilities for agricultural products and 
farm supplies by making complaint or petition to the Interstate Commerce 
Commission * * * with respect to rates, charges. tariffs, practices, and services, 
or by working directly with individual carriers or groups of carriers’ (emphasis 
supplied). This duty of the Secretary of Agriculture with respect to agricultural 
products is to be performed in the attainment of the marketing and transpor- 
tation policy set forth in section 202 of the Agricultural Marketing Act of 1946 
(7 U. S. C., section 1621). That policy of Congress provides inter alia for ‘an 
integrated administration of all laws enacted by Congress to aid the distribution 
of agricultural products through * * * regulatory activities, to the end that 
inarketing methods and facilities may be improved, that distribution costs 
may be reduced and the price spread between the producer and consumer may 
be narrowed, that dietary and nutritional standards may be improved.’ and 
new and wider markets developed. The Secretary of Agriculture is also author- 
ized to participate in proceedings before the Commission relative to rates, 
charges, tariffs, and ‘practices’ relating to the transportation of farm products 
(7 U.S. C.. section 1291 (a) and (b)), and in such cases the Secretary may take 
jairt in the subsequent judicial proceedings (7 U. S. C., section 1291 (b)). 

“Poultry production has an important place in the agricultural economy of 
the nation. In 1945 poultry was produced on 80 percent of the nation’s farms. 
In 1949 more than $3.500,000,000, 11 percent of the total gross farm income in 
the United States, was derived from the sale of poultry and poultry products. 
The efficient marketing of a large part of the nation’s production of poultry 
and poultry products is dependent upon the availability of motor trucks. In 
150, 76 percent of all shipments of dressed poultry received at the principal 
markets moved by motor truck. Any action which impedes the availability 
of motor trucks carrying dressed poultry will result in injury to the agricultural 
economy.” ; 

It is the claim of the Secretary of Agriculture that his responsibility in the 
hatter of the transportation of agricultural commodities is such that the admin- 
istrative interpretation of the Department of Agriculture as to whether or not 
“dressed poultry” is a “manufactured product” is entitled to equal weight with 
that of the Interstate Commerce Commission. In oral argument counsel for the 
Secretary of Agriculture stated that so far as “expertness” in the matter of 
farm commodities was concerned the “expertness” of the Department of Agri- 
culture in the matter of the classification of them was not only equal to but, if 
anything, greater than that of the Interstate Commerce Commission. He further 
stated that the Department of Agriculture has had more to do with poultry, 
including the classification thereof, for a much longer period of time than has 
the Interstate Commerce Commission. The defendant, as heretofore noted, pre- 
sented evidence at the time of the trial to the effect that the Department of 

\griculture classifies “dressed poultry” as an unmanufactured product. 
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The Interstate Commerce Commission states that it is the particular agency 
which is charged with the responsibility of enforcement of the provisions of 
Section 203 (b) (6) and that such being the case its administrative interpre- 
tations are entitled to great weight and not the interpretations of the Depart- 
ment of Agriculture. 

The defendant and the Secretary. of Agriculture point out that, with but one 
exception, in all of the cases in which the constructions or interpretations that 
the Interstate Commerce Commission has placed on Section 203 (b) (6) have 
been tested in the courts, its constructions or interpretations have been held 
to be erroneous. The exception being the case of Interstate Commerce Com- 
mission v. Weldon, supra, which defendant and the Secretary of Agriculture 
state is of dubious authority in view of later holdings. 

In the present case, the only relevancy of administrative construction or inter- 
pretation is to the matter of Congressional intent. The question is whether or 
not the agency making the particular contention or interpretation has correctly 
ascertained the intent of Congress. Administrative construction vr interpreta- 
tion is but one of several extrinsic aids in the interpretation of statutes. An- 
other extrinsic aid is legislative history. Where the provisions of a statute are 
ambiguous, the legislative history may often be revealing on the matter of 
legislative intent and may be more satisfactory evidence of legislative intent than 
administrative construction or interpretation. In the present case the parties 
are in controversy as to whether the administrative constructions ore interpre- 
tations advanced are in accord with the intent of Congress as revealed by the 
legislative history of the Act. All of the parties contend that the legislative 
history of the Act supports their respective claims as to the intent of Congress. 
It would then seem desirable to next give consideration to the legislative history 
of the Act before proceeding any further with the matter of administrative con- 
struction or interpretation. 

In the present case, the matters of importance are what was the purpose of 
Congress in enacting Section 2083 (b) (6), and what commodities did it intend 
to include within its provisions? The parties are agreed that the purpose of 
Section 203 (b) (6) was to benefit the farmers. The amendment was not neces- 
sary to relieve the farmers of the expense and trouble of complying with the 
regulations of the National Motor Carrier Act where they operated their own 
trucks to transport their produce or farm supplies. They were relieved of that 
trouble by Section 203 (b) (4a) and Section 2083 (b) (9) of the Act. Section 
203 (b) (6) provided for exemption for commercial truckers transporting the 
commodities therein referred to. It is therefore clear that Congress concluded 
that the farmers would be benefited by having the commercial truckers engaged 
in hauling farm commodities exempted from the certificate provisions of the Act. 
In Congressional Committee hearings on proposed amendments to Section 203 (b) 
(6), there are frequent references to the matter of the difference in the cost of 
transportation as between the certificated and uncertificated carriers. In Sen- 
ate Hearing on 8S. 2357, an economist appearing in behalf of the Nationa! 
Grange stated, on p. 452 thereof, that the abolition of the exemption would 
mean an increase of transportation costs for farm products by 15 to 25 percent 
On pages 502 and 503 of Senate Hearing S. 2357 a witness stated that when 
following the decision in the case of Interstate Commerce Commission vy. Love. 
supra, trucks hauling fish were relieved of regulation, the transportation rate on 
fish between Boston and Chicago dropped from $1.25 a hundred to $1.00 a hun- 
dred. On page 376 of Senate Hearing No. 2357 a witness stated that the certili- 
cated carriers were rapidly losing out to the uncertificated carriers in the trans- 
portation of farm commodities. On page 503 of Senate Hearing No. 50, a wit- 
ness listed 17 items that made for higher costs on the part of the certificated 
carriers in comparison to the uncertificated carriers. They were as follows: 

“Principal among the expenses borne by the regulated carrier (even whe 
transporting an exempt load) and not incurred by the average itinerant own- 
er-operator are the following: (1) cost of preventive maintenance; (2) cost of 
supervising transportation and maintaining safety program, including examinile 
and training drivers and safety patrol work; (3) pay for union helper loadine 
and unloading; (4) full union pay scale for driver; (5) extra pay for waiting 
time; (6) employee benefits of group insurance, etc.; (7) cost of branch terminals 
for checking equipment, serving shippers on tracers, claims, ete.; (8) cost of 
tariff publication, and distribution; (9) cost of maintaining claim agent, proc- 
essing Claims and payment of uninsured claims; (10) cargo insurance; (11) 
public liability and property damage insurance in adequate limits; (12) work- 
men’s compensation insurance; (13) general and administrative expense, includ: 
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ing accounting department, communication expense and law expense; (14) State 
fuel taxes based on reporting mileages; (15) Federal and State unemployment 
charges; (16) social-security payments by employers or employees; (17) office 
rents. In addition, such owner-operators customarily do not collect, report, and 
pay the 3-percent Federal transportation tax, which, when not collected from 
the shipper, becomes the carrier’s obligation. 

“These services and facilities, which the regulated carrier provides, all cost 
money and they all are provided in conformity with the requirements of law, 
the best interest of labor, the needs of the shippers, and protection for the 
public.” 

However, in Senate Hearing S. 2352, on page 441 thereof, a representative of 
the Department of Agriculture stated as follows: 

“We believe that the principal reason why sections 203 (b) (4a) and (6) were 
incorporated in the original Motor Carrier Act, 1935, was that the Congress then 
recognized that the flexible transportation service needed to move farm and 
tishery commodities could not be performed by general merchandise haulers.” 

In the present case it was claimed in oral argument by counsel! for the defend 
ant and the Secretary of Agriculture that the biggest benefit to the farmers of 
exempting commercial truckers engaged in hauling farm commodities from the 
certificate provisions of the Act was the flexibility of operations permitted such 
carriers. It was stated by them that poultry is a commodity as to which the 
market is variable and shifting and that it is frequently necessary to be able 
to make shifts and changes in marketing arrangements on short notice and, 
in some Cases, even when the commodities are en route. It was also stated that 
the certificated carriers who operated over fixed routes between specified points 
were ill adapted for the marketing of poultry. Counsel for the defendant stated 
in argument that the charges of the defendant for the transportation of dressed 
poultry were not lower than those of the certificated carriers and that its serv- 
ices were made use of by shippers of poultry because of the flexibility of move- 
ment which its trucks enjoyed. In oral argument it was stated by counsel for 
the Interstate Commerce Commission that, in situations where necessity was 
shown, the Commission was issuing certificates which permitted flexibility of 
movement on the part of the trucks operated thereunder. On the matter of 
Congressional intent, as indicated by the legislative history, all of the parties 
discussed in their briefs and oral arguments that part of the legislative history 
relating to the original enactment of the Act wherein the House amended the 
House Committee Amendment so as to strike out the words “unprocessed agri- 
cultural prodacts” and inserted in lieu thereof “agricultural commodities not 
including manufactured products thereof,” 79 C. R. 12,220. In connection with 
such change, the Interstate Commerce Commission points out that in the dis- 
cussion relating to the change reference was made to the possibility that there 
might be some doubt as to whether “pasteurized milk” and “ginned cotton” 
might not be included within the term “unprocessed agricultural products.” 
The Interstate Commerce Commission contends that the purpose and effect of 
the change in terms was to include ginned cotton and pasteurized milk within 
the scope of the exemption. The defendant and the Secretary of Agriculture 
claim that it was not the intent of Congress by the change in terms to limit 
the effect of the change to ginned cotton and pasteurized milk. It is the claim 
of the defendant and the Secretary of Agriculture that by the change in terms 
Congress manifested the intent that the mere fact that an agricultural com. 
modity had been processed would not cause it to be outside of the scope of the 
exemption. It is their claim that Congress by the change manifested the intent 
that farm commodities could be processed without losing their status as an 
exempt commodity and that it was only when such commodities had achieved 
the status of manufactured articles that they lost their exempt status. Those 
contentions brought the discussion of the parties back to a discussion of the 
meaning of “manufactured” products which, as heretofore noted, ended in an 
exchange of definitions. 

Very few subparagraphs of a section of a Congressional Act have been the 
subject of as much Committee consideration as has been subparagraph (b) (6) 
of Section 203. The Committee Reports show that the words used in that sub- 
paragraph have been discussed at length by numerous witnesses and by com- 
mittee members. At the different Committee hearings there were presented 
and discussed the problems and difficulties occasioned the Interstate Commerce 
Commission by the exemptions granted by that subparagraph; the effect of 
those exemptions upon competition between certified and uncertified carriers ; 
abuses connected with or growing out of those exemptions; the benefits to 
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farmers because of those exemptions; the meanings of the words used in that 
subparagraph; the different court decisions construing the provisious of that 
subparagraph; the constructions or interpretations of the Interstate Commerce 
Commission construing the provisions of that subparagraph, including those 
which had been overturned by the courts: and the desirability of broadening 
or restricting the exemptions therein. It is clear that Congress through its 
Committees has been kept unusually well and fully informed as to matters con- 
nected with that subparagraph. The last Committee hearing at which its pro- 
visions were considered was on July 28, 1950. 
An unusually large number of amendments have been proposed to Section 
203 (b) (6) and there is an unusually large amount of legislative history ma- 
terial available in connection therewith. The action and attitude of Congress 
as to proposed amendments could be indicative of Congressional intent as to 
the scope and coverage of that subparagraph. 
Starting as early as 1938 bills were introduced or proposed to amend the pro- 
visions of that subparagraph. In 1938 a bill was introduced which was adopted 
by Congress which struck out the word “exclusively” in that part of the sub- 
paragraph relating to the use of motor vehicles for other transportation by hire. 
Act, June 29, 1938, ec. 811, § 3, 52 Stat. 1237. The effect of that amendment was 
to greatly widen the scope of the exemptions afforded in that subparagraph in 
that it made the commodity being hauled at the time, and not the use of the 
truck, the test of exemption. Also in 1938 three other bills were introduced 
which have been heretofore referred to: S. 3768, S. 3941, and H. R. 10508. H. 
R. 10508 and S. 3941 are identical. S. 3768, among other things, would have 
limited the scope of Section 203 (b) (6) to “unmanufactured products obtained 
as a result of raising or keeping of livestock, bees, or poultry.” Its effect would 
have been to limit the scope of the exemption. H. R. 10508 and S. 3941 would 
have had the effect of denying the exemption in cases where the vehicle was 
used at any time for the hauling of nonexempt commodities. Congress did not 
enact any of those bills. Starting in 1988 and continuing over the years, bills 
have been introduced or proposed to amend the provisions of that subparagraph. 
Those bills and paragraphs have heretofore been detailed. The action or non- 
action of Congress on them and the attitude of Congress in connection with them 
could be indicative of Congressional intent as to the coverage of that subpara- 
graph. A résumé or summary of those bills or proposals, and the action of 
Congress thereon, will therefore be made. 
By the Act of June 29, 1938, c. 811, § 3, 52 Stat. 1287, Congress amended the 
subparagraph by striking out the word “exclusively” which appeared in the sub- 
paragraph as originally enacted relating to the use of motor vehicles which 
hauled exempt commodities. The effect of striking out the word “exclusively” 
was to greatly broaden the scope of the exemptions afforded by that subpara- 
graph in that it made the load being hauled at the time the test of exemption. 
Also in 1938 three bills were introduced: S. 3768, 8S. 3941, and H. R. 10508, 75th 
Congress, 3d Session. S. 3768 would have had the effect of limiting the exemp- 
tions of the subparagraph among other ways to “unmanufactured products ob- 
tained as a result of raising and keeping livestock, bees, or poultry.” H. R. 
10508 was identical with S. 3941. The effect of them would have been to elimi- 
nate the exemption for any vehicle which hauled nonexempt commodities at 
any time. Congress did not enact any of the bills. On May 27, 1939, the Legisla- 
tive Committee of the Interstate Commerce Commission addressed a letter to 
Senator Wheeler, Chairman of the Senate Committee on Interstate and Foreign 
Commerce, proposing an amendment to Section 203 (b) (6). The proposed 
amendment would have limited its scope so that only the transportation of farm 
commodities and other commodities named in Section 203 (b) (6) “from the 
point of production, point of primary market, processing, manufacture, or trans- 
shipment’ would come within its provisions. Senate Committee Report under 
S. 50, page 820. Congress took no action upon that request. On June 29, 1940, 
the Legislative Committee of the Interstate Commerce Commission addressed 
a letter to the Chairmen of Committees on Interstate and Foreign Commerce of 
the House and Senate proposing an amendment to Section 203 (b) (6) which 
would have restricted the agricultural commodity exemption to the point of 
entering the channel of interstate commerce. Congress rejected the proposal. 
By Act of September 18, 1940, Congress inserted the word “ordinary” pre- 
ceding the word “livestock” in the subparagraph. The effect of this change 
was to lead the Commission to change its interpretation of the status of poultry 
which it had first classed as livestock and therefore exempt only when alive. On 
May 28, 1948, Senator Lodge introduced a bill, S. 1148, 78th Congress, 1st Session, 
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providing for the amendment of the subparagraph. The effect of the amendment 

would have been to limit the exemption to transportation by actual producers. 
Congress did not adopt it. On March 30, 1950, H. R. 7547, Sist Congress, 2d 
Session, was introduced by Mr. Kilday. It specifically provided that the exemp 

tion afforded by the subparagraph should in the case of poultry be limited to 
“live poultry” and in general provided for excluding from the exemption those 
commodities that were “slaughtered, frozen or processed.”” The Senate Com- 
mittee on Interstate and Foreign Commerce, acting under S. 50, held the extensive 
Committee hearings heretofore referred to in connection with transportation 
problems. In connection therewith hearings were held on H. R. 7547, Senate 
(Gommittee Report S. 50, pages 811 et seq. The purpose and intended effect of 
H. R. 7547 is set forth at pages 825 and &26 of that Report. The bill was not 
enacted. From March 3, 1952, to April 9, 1952, the Senate Committee on Inter 

state and Foreign Commerce held extensive hearings on S. 2357, S2d Congress, 
Ya Session. That bill was introduced by Senator Johnson of Colorado. That bill 
provided that the exemptions provided for in the subparagraph should not be ap 

plicable to the transportation of agricultural commodities which had been “pro 

cessed to a greater extent than is customarily done by farmers prior to their 
marketing * * *.” Senator Johnson filed an amendment to S. 2357 to limit the 

exempt transportation to the point of “first off-the-farm processing.” The bill 
and the amendment are entitled as bills to “restrict the application of the agri 

cultural and fish exemption for motor carriers” under the Interstate Commerce 

Act. Commissioner M. W. Splawn, Chairman of the Legislative Committee of the 
Interstate Commerce Commission, and Commissioner John L. Rogers, Chairman 
of the Interstate Commerce Commission, appeared before the Senate Committee. 
Senate Hearing S. 2357, pages 420 et seq. They presented a letter from the 
Legislative Committee of the Commission. The Legislative Committee, in the 
letter, stated that there was “no reason why the transportation of agricultural 
commodities in general should be exempt from regulation after they have been 
moved to a place of processing or preservation * * *.” In the letter that Com- 
mittee suggested that S. 2357 be amended so as to limit the exemption under 
203 (b) (6) to “The transportation by motor vehicle for compensation, fro) 
farm to market, or to the point of first off-the-farm processing or to storage. 
of ordinary livestock or agricultural commodities (not including the manufac 

tured products thereof).’”’ Senate Hearing S. 2357, page 425. The amendment 
offered to S. 2357 by Senator Johnson contained the exact language of the 
amendment suggested by the Legislative Committee of the Interstate Commerce 
Commission. In connection with the Senate Hearing on S. 2357, it appeared 
that doubt had arisen as to whether horticultural products were included within 
the exemptions provided for by Section 208(b) (6). The Senate Committee 
held extensive hearings on the matter of restricting the exemption for agricul- 
tural and other commodities as proposed by the bill as originally introduced by 
Senator Johnson and by the amendment to the bill proposed by the Legislative 
Committee of the Interstate Commerce Commission. There was a rather sur 
prising outcome. The Senate Committee struck out all language in the bill and 
the amendment to it which would have had the effect of restricting the exemption 
of farm commodities under Section 203 (b) (6) and instead recommended to 
the Senate that Section 203 (b) (6) be liberalized in the matter of exemptions 
by inserting the words “including horticultural” after the word “agricultural” 
in that subparagraph. Congress followed that recommendation by the enactment 
of Public Law 472, 82d Congress, 2d Session, 66 Stat. 479, approved July 9. 
1952. 

The construction or interpretation of Section 203 (b) (6) contended for by the 
Interstate Commerce Commission would be highly restrictive of the scope of Sec- 
tion 208 (b) (6) so far as poultry is concerned. 

There are two features that stand out most predominatly in the voluminous 
legislative history relating to amendments made or proposed to Section 2038 (b) 
(6). One feature is that every amendment that Congress has made to it has 
broadened and liberalized its provisions in favor of exemption and the other 
feature is that although often importuned to do so, Congress has uniformly and 
steadfastly refused or rejected amendments which would either directly or 
indirectly have denied the benefits of the exemptions contained therein to truck- 
ers who are engaged in operations similar to that of the defendant herein, It 
is believed that the actions and attitude of Congress as manifested in connection 
with amendments to Section 203 (b) (6) are preponderantly indicative of an in- 
tent on the part of Congress that the words ‘manufactured products” used in 
that subparagraph are not to be given the restricted meaning contended for 
by the Interstate Commerce Commission herein. 
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[6] It is the holding of the Court that New York dressed poultry or eviscerated 
poultry do not constitute “manufactured” products within the intent and meaning 
of Section 208 (b) (6). It is the feeling of the Court that an opposite holding 
would in reality constitute an attempt to accomplish by means of judicial con- 
struction that which Congress has steadfastly refused to allow to be accomplished 
by legislation. 

Judgment will be entered in accord with this opinion. 


APPENDIX 4 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
NEW JERSEY 


CONDOLIDATED TRUCK SERVICE, INC., PLAINTIFF, EzRA TAFT BENSON, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES, INTERVENING PLAINTIFF, v. UNITED STATES 
OF AMERICA AND INTERSTATE COMMERCE COMMISSION, DEFENDANTS 


Civil Action No. 2-55 


REPLY BRIEF FOR THE UNITED STATES AND EZRA “5 BENSON, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES 


Come now the United States and Ezra Taft Benson, Secretary of Agriculture 
of the United States, and reply to the briefs filed on behalf of the Interstate 
Commerce Commission and intervenors supporting the Commission, as follows: 


I 


Reply to the contention that section 203 (b) (6) of the Interstate Commerce 
Act' was not intended to erempt all distribution of processed agricultural 


commodities by motor vehicle in interstate commerce from economic regula- 
tion by the Commission 


The Interstate Commerce Commission and its supporting intervenors insist 
upon citing to this Court language from the legislative history of section 205 
(b) (6) which pertains not to this section as it was enacted but to the language 
proposed by the House Committee on Interstate and Foreign Commerce. That 
committee inserted a proposal which would have conferred an exemption for 
motor vehicles used in carrying livestock or unprocessed agricultural com- 
modities.*. Since this proposal was rejected and never enacted, all references to 
the meaning to be given such language are irrelevant in determining the meaning 
that Congress intended by the term finally adopted, “agricultural commodities 
(not including manufacturd products thereof ).” 

By substituting the language “agricultural commodities (not including manu- 
factured products thereof)” for the narrow phrase “unprocessed agricultural 
commodities” Congress clearly revealed its intention to confer an exemption 
upon motor vehicles carrying all agricultural commodities, both processed and 
unprocessed, so long as they do not rise to the status of manufactured com- 
modities. As was said by the court in J. C. C. v. Allen E. Kroblin, Inc. (22 F. 
Yd 555, 557) : 

“If we were to undertake to add a word, it would be simply to emphasize the 
inescapable fact that, when Congress, in its enactment of § 3038 (b), chose to 
change the language of the exemption here involved, * * * the result neces- 
sarily was to put processed agricultural commodities, not rising to the state of 
a manufactured product, in the same class with unprocessed agricultural com- 
modities, for purposes of the exemption.” 

Congress has been made fully aware of the fact that section 2083 (b) (6) 
confers an exemption upon vehicles transporting processed agricultural com- 
modities and that such exemption often benefits “the commission man, broker, 
and other distributors of farm products” as well as the farmer.’ Despite this 
fact, Congress has consistently refused to narrow the scope of the exemption, 
although it has often been importuned to do so. J.C. C. v. Allen E. Kroblin, Inc. 
(113 F. Supp. 559, 599). 


1 Hereinafter referred to as the Act. 
2H. Rep. No. 1645, 74th Cong., 1st Sess., 


%See p. 7 of Appendix A to opening briet Gt the United States and the Secretary of 
Agriculture. 
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in the words of the Circuit Court for the Eighth Cireuit (212 PF. 2d 555, 557), 
the legislative history of section 203 (b) (6) of the Act clearly shows that 
Congress obviously intended that * * * the accomplishment of a distribution 
if processed agricultural commodities not constituting manufactured products 
should * * * be made to have no more transportational impact upon the farme! 
than the marketing of his unprocessed commodities.” 

It is evident, therefore, that section 208 (b) (6) of the Act exempts from 
economic regulation by the Commission all distribution by motor vehicle in 
nterstate commerce of all agricultural commodities, both processed and un 
processed, so long as they do not constitute manufactured products 


I! 


Reply to the contention that there is substantial evidence to support the Com 
mission’s conclusion that raw shelled nuts are manufactured conmoditics 


The Commission and intervenors in support of the Commission's position argue 
that the finding of the Commission that raw shelled nuts are manufactured 
products is supported by substantial evidence. In large part these arguments 
rely upon the fact that machinery is used in the shelling of nuts. As shown in 
the preceding section hereof, section 203 (b) (6) of the Act confers an exemption 
upon all agricultural products, including processed agricultural commodities, so 
long as they do not rise to the status of manufactured products. Shelled nuts 
have been processed but not manufactured, and the fact that machinery is used 
in the shelling of nuts in no way transforms these processed agricultural com 
modities into manufactured commodities. The contention that the use of 
expensive machinery in the processing of agricultural commodities transforms 
processing operations into manufacturing operations has been advanced by the 
Commission in every instance where its findings in the Determinations case * 
classifying agricultural commodities as manufactured have been questioned: 
and in every instance the reviewing court has rejected such contention. /. C. ©. 
v. Yeary Transfer Company (104 F. Supp. 245, affd. 202 F. 2d 151 (C. A. 6)); 
I. C. GC. vy. Allen E. Kroblin, Inc., supra (C. A. 8); Frozen Food Express v. 
United States and Interstate Commerce Commission (128 F. Supp. 374 (S. D. 
Tex.)); J. 0. C. v. Wagner, (112 F. Supp. 109 (M.D. Tenn.)). In each case the 
court recognized that Congress settled this contention when it was stated by 
the sponsors of the exemption that ginned cotton and pasteurized milk, both 
of which require the use of expensive machinery, were nof to be considered as 
manufactured commodities.° 

Other evidence of record upon which the Commission relies in support of its 
allegation that its finding in regard to shelled nuts is based upon substantial 
evidence, consists of a partial quotation from Exhibit 22 introduced in Monark 
hog Corporation Contract Carirer Application, 44 M. ©. C. 15, and which was 
ncorporated by reference into the record in the instant cause. Actually the ma- 
terial appearing at page 17 of the Commission's brief, while purporting to be a 
complete quotation, omits, to the Commission’s advantage, a sentence which 
completely changes the meaning of the quotation. The excerpt, with the omitted 
sentence restored and emphasized, reads as follows: ° 
“As the peanut finds its way into consumption today, it is essentially a manu- 
facurer or milled product. The Virginia-type peanuts which are sold in the 
shell by the vending trade have been cleaned, polished, powdered and assorted 
into sizes before leaving the mill. Finally they are roasted before being sold 
fo the consumer. Shelled peanuts require even more handling before they reach 
the form in which they are offered for sale. Thus, two main steps of distribu 
tion enter into marketing of peanuts: (1) Movement from the farm to the 
cleaning, shelling or crushing plant and the milling operations necessary to place 
the product in condition to ship. 2) Movement from the mill to the ulti- 
inate consumer.” [Italic ours. ] 

It is evident that the part of Exhibit 22 to which the Commission refers on 
page 17 of its brief does not supoprt its finding that rair shelled nuts are manu- 
factured products. The fully quoted portion of the exhibit signifies only that 


* Determination of Exempted Agricultural Commodities, 52 M. C. C. 511; Appendix C to 
intervening Complaint of the Secretary of Agriculture. 
* The Commission’s present contention seems to be inconsistent with its discussion of the 
Channel of Commerce Principle” at 52 M. C. C. 511, 522-5; Appendix C to Intervening 
Complaint of the Secretary of Agriculture, sheets 15-20. 
‘a wn Mag 10 of Exhibit 22, Monark Egg Corporation Contract Carrier Application, 
-&. . oe. 
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the peanut which finds its way into consumption is a manufactured peanut 
because it has been roasted. There is no contention by the plaintiffs to the con- 
trary, nor is there any controversy in this case as to the status of roasted nuts 

Far from supporting the Commission’s finding in regard to raw shelled nuts, 
Exhibit 22 supports the position of the plaintiffs: that raw shelled nuts are not 
manufactured products. At page 27 of the same publication is this statement: 

“Shelling operations are seldom so numerous or so complicated as those required 
to prepare goods in the shell for bagging.” 

Thus, raw peanuts in the shell, which the Commission admits are not manu- 
factured products, are actually subjected to more numerous and more compli- 
cated processing operations than are shelled peanuts. 

It is obvious that the evidence of record relied up on by the Commission to 
support its finding that raw shelled nuts are manufactured products does not 
support this finding but instead supports the contrary position of the plaintiffs 
herein. 


Itt 


Reply to the contention that under the “doctrine of administrative finality” the 
Commission's conclusions in regard to the interpretation of the term “agri- 
cultural commodities (not including manufactured products thereof)” ar 
binding upon this Court 


The Commission and those in support of its position argue that the ‘doctrine 
of administrative finality’ applies to the Commission's finding and conclusion 
that raw shelled nuts are manufactured products. Granted that findings and 
conclusions of the Commission, made in those fields in which it has expert 
knowledge, such as in the field of determining reasonable rates, are entitled 
to great weight; but that doctrine has no application in the present circum- 
stances where the problem is a matter of statutory interpretation and the 
answer to the problem will be a delineation of the Commission’s jurisdiction. 

We categorically deny that the Commission possesses any scientific or empirical 
expertise as to the meaning of the term “agricultural commodities (not including 
manufactured products thereof)” and the Commission’s claim to such expertise 
in the interpretation of section 203 (b) (6) has been found invalid by a number 
of courts. Interstate Commerce Commission v. Dunn, 166 F. 2d 116 (C. A. 5); 
Interstate Commerce Commission v. Love, T77 F. Supp. 68 (BE. D. La.), affd. 
172 F. 2d 224 (C. A. 5); Florida Gladiolus Growers Association v. United States 
and Interstate Commerce Commission, 106 F. Supp. 515 (S. D. Fla.) ; Interstate 
Commerce Commission v. Service Trucking Co., Inc., 91 F. Supp. 533 (EB. D. Pa.), 
affd. 186 F. 2d 400 (C. A. 3); Interstate Commerce Commission v. Yeary Trans- 
fer Company, Inc., 104 F. Supp. 245 (E. D. Ky.), affd. 202 F. 2d 151 (C. A. 6): 
Interstate Commerce Commission vy. Allen E. Kroblin, Inc., 113 F. Supp. 559 
(N. D. Iowa), affd. 212 F, 2d 555 (C. A. 8), cert. denied, 348 U. 8. 8386; 7. C. C. vy. 
Wagner, 112 F. Supp. 109 (M. D. Tenn.) ; Frozen Food Express v. United States 
and Interstate Commerce Commission, 128 F. Supp. 374 (S. D. Tex.). 

The Commission’s narrow and artificial approach to section 203 (b) (6) of 
the Act is best characterized in the language of the Court of Appeals for tlie 
Eighth Circuit as “a matter of giving motor-carrier regulation as full a scope 
as possible.” Interstate Commerce Commission vy. Allen E. Kroblin, Inc., supra, 
at p. 556. In the Service Trucking Company case, supra, at p. 402, the Court 
of Appeals for the Third Circuit said: * 

“We think the Commission decisions interpreting 203 (b) (6) of the Act are 
clearly wrong.” 

In this connection the Commission and those in support of its interpretation 
of section 203 (b) (6) cite 7. C. C. v. Weldon, 90 F. Supp. 873, affd. 188 F. 2d 
367, cert. denied, 342 U. S. 827, and Southwestern Trading Company vy. United 
States, 208 F. 2d 708. Examination of these cases discloses that they are not 
persuasive precedents entitled to weight in determining the question involved 
in this proceeding. 

The District Court decision in J. C. C. v. Weldon, supra, is based upon the 
“channel of commerce” theory, at one time espoused by the Commission, that 
“the benefits of the exemption were intended for the farmer by affording relief 
in the transportation of his products to the point where they first enter the 
ordinary channels of commerce.” On appeal the defendant abandoned his 
defense that raw shelled peanuts are agricultural commodities within the 





7The Court quoted extensively from the Dunn decision by the Court of Appeals for the 
Fifth Circuit. 





aut 

On- 
its 

ifs, 
hol 
nt: 
red 


nu- 
pli- 


th 
not 
iffs 


the 
qvi- 
are 


ine 
sion 
and 
ert 
tled 
um- 
the 
ion. 
ical 
ling 
tise 
iber 
5); 
ff. 
ates 
tate 
a.), 
ANns- 
6): 
559 


ates 


) of 
the 
‘ape 
pra, 
purt 


are 


tion 
. 2d 
ited 
not 
lved 


the 
that 
plief 
the 
his 
the 


r the 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 407 


eaning of section 203 (b) (6) of the Act and, accordingly, that issue was not 
pefore the Circuit Court for decision.” Subsequently the Commission in this 
very proceeding specifically concluded that the “channel of commerce” theory 
was invalid.” Thus, as is so aptly stated by the brief of the Nut Salters Asso- 

ation and those associated with it, “The props for the Weldon decision were 
knocked out from under it.” 

The Court of Appeals for the Sixth Circuit, in I. C. C. v. Yeary Transfer 
Company, supra, which arose after the Commission had abandoned its “channel 
of commerce” theory refused to follow the Weldon case, which it had previously 
affirmed, and specifically found *“‘As a matter of law, redried tobacco is an 
agricultural commodity and not a manufactured product thereof, within the 
meaning of section 203 (b) (6) of the Interstate Commerce Act.’ The Com 
mission subsequently reopened the instant proceeding and adopted this rule of 
the court.” Thus it is seen that the Weldon case, after examination, in reality 
does not support the Commission’s finding that raw shelled nuts are manufactured 
products. 

Southwestern Trading Company v. United States, supra, likewise is not con- 
trolling here. The court there, in upholding the Commission's finding that green 
cow hides are not within the exemption conferred by section 203 (hb) (6), did not 
confirm the Commission’s interpretation as to what are manufactured products, 
hut instead it upheld the Commission's conclusion that Congress in providing 
a specific exemption for “ordinary livestock” intended to remove from the cate 
sory of “agricultural commodities,” livestock on the hoof and those commodities 
which result from the slaughter of livestock. In the present case it is recognized 
by all parties that nuts are included within the category of “agricultural 
commodities” and so the question decided in the Southiwestern Trading Company 
case has no bearing on the issues before this Court. 

It is obvious that the Commission has demonstrated a complete lack of expert 
knowledge in regard to the meaning of the term “agricultural commodities 
(not including manufactured products thereof). Furthermore, the Commission 
is an agency of limited statutory jurisdiction and cannot by administrative fiat, 
whether predicated on expertise or otherwise, extend the scope of its jurisdiction 
The function of deciding the limits of an agency's statutory power is not that 
of the agency but is a function of the courts. Social Security Board vy. Nicrothko, 
327 U. S. 358. 

IV 


Reply to the contention that the Secretary of Agriculture is not entitled to be a 
party in this action 


The brief of Watkins Motor Lines and Harper Motor Lines contends that 
“The Secretary of Agriculture is not a proper party in this proceeding.” This 
contention is completely without merit. 

The administrative proceeding before the Commission was instituted at the 
request of the Secretary of Agriculture.“ Pursuant to the provisions of 7 U. S. C. 
146 Ed., 1291,” the Secretary became a party to the administrative proceeding 
and presented evidence in regard to a large number of agricultural commodities 
hy eleven scientific witnesses, each of whom was an expert in regard to the 
commodities about which he testified. 

Since the Secretary was a party in interest to the administrative proceeding 
hefore the Commission, he may be a party to subsequent judicial proceedings, 
such as the instant case, pursuant to 28 U. S. C. 1946 Ed., Supp. V § 2323 which 
states in part: 

“The Interstate Commerce Commission and any party or parties in interest 
fo the proceeding before the Commission, in which an order or requirement is 
made, may appear as parties of their own motion and as of right, and be repre- 
sented by their counsel in any action involving the validity of such order or 
requirement or any part thereof, and interest of such party.’ [Italie ours.] 


* See Appendix of the opening brief of Yeary Transfer Company. 
uo oot Intervening Complaint of the Secretary of Agriculture, sheet 20, 52 

: . 911, 525. 

62M. C. C. 87. 

't Hereafter referred to as the Secretary. 

“The Supreme Court stated in Secretary of Agriculture et al. v. United States of Amer- 
a and the Interstate Commerce Commission et al., 347 U. S. 645, 647: “Under 7 U. S. C. 
1291, the Secretary of Agriculture is authorized to make complaint to the Commission as 
well as to intervene before the Commission and resort to original and appellant judicial 
remedies in cases affecting the transportation of farm products.” 
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Vv 


Reply to the contention that possible hardship which may result in certified 
motor carriers from the setting aside of the Commission's order justifies a 
refusal by this court to set the order aside 


If there is one central theme which runs throughout the briefs of the Commis 
sion and those filed in support of the Commission's position, it is that injury 
will result to persons who have obtained authority from the Commission ty 
transport raw shelled nuts if the Commission’s order is set aside and that this 
court should consider such possible injury in resolving the issues in this 
proceeding. 

It is difticult to reconcile this argument with the Commission's own statement 
in this very proceeding that: 

“Certain of the certificated cotor carriers, exceptants herein, transport under 
appropriate authority such commodities as shelled raw peanuts and dressed 
poultry, heretofore found by division 5 to be without the partial exemption 
They fear that a reversal of these prior decisions would result in irreparable 
damage to them through the loss of a considerable portion of their traffic to 
operators of exempt motor vehicles. * * * Weare here concerned only with thi 
meaning of the words ‘agricultural commodities (not including manufactured 
products thereof)’ as used in section 203 (b) (6). Inconvenience or hardships, 
if any, that result from following a proper interpretation of the statute can bi 
relieved only by Congress.” [Italic ours. ] 

No injury will actually occur to such persons if the relief sought by the plain- 
tiffs is granted for they will still be entitled to transport raw shelled nuts, as 
will any other person who can comply with the safety requirements of the Com- 
mission. Furthermore, even if injury did result from the setting aside of the 
Commission’s conclusion as to raw shelled nuts, such possible injury may be 
given no weight in resolving the issues in this case because, as is so succinctly 
stated by the Commission, “inconvenience or hardships, if any, that result from 
following a proper interpretation of the statute can be relieved only by Congress.” 


VI 


Reply to the contention that the position of the Secretary in regard to the inter- 
pretation of section 203 (b) (6) of the Act is extreme 

At page 46 of its brief American Trucking Association, Inc., states: 

“The Department of Agriculture has rather extreme ideas when it comes to 
defining the term ‘agricultural commodities (not including manufactured prod- 
ucts thereof)’ as used in section 203 (b) (6).” 

This allegation is shown to be completely untrue by the successful record of 
the Department of Agriculture in court proceedings contesting the Commis- 
sion’s interpretation of section 203 (b) (6). The Secretary has contested the 
Commission’s interpretation of section 203 (b) (6) only in the following cases: 
I. C. C. v. Love, supra; 1. C. C. v. Service Trucking Company, supra; I. C. C.\ 
Yeary Transfer Company, supra; I. C. C. vy. Allen BE. Kroblin, Inc., supra; Frozen 
Food Express v. United States and Interstate Commerce Commission, supra: 
and Florida Gladiolus Growers Association vy. United States, supra; and in each 
of these cases the court’s findings were in accord with the position of the 
Secretary.” 

Furthermore, in no judicial proceeding have the views of the Secretary, as 
to which agricultural commodities should be classified as nonmanufactured, 
embraced any such commodity which was classified as manufactured by the 
Commission’s Hearing Examiner who presided in the Determination proceeding. 





18 Supra, n. 9. 

14In the Frozen Food Express case the court followed the Kroblin decision with respect 
to fresh dressed poultry, and held further that frozen dressed poultry is an unmanufac- 
tured agricultural commodity. The case also involved fresh and frozen meat. The exemp- 
tion stated in section 203 (b) (6), as amended, embraces “ordinary livestock, fish (includ 
ing shellfish, [and] agricultural (including horticultural) commodities (not including 
manufactured products thereof).’’ The majority of the court (Judge Kennerly dissenting 
on this point) held that “fresh and frozen meat does not fall within the category either 
of ‘ordinary livestock’ or ‘agricultural commodities’, and hence is not within the exemp- 
tion.” The Secretary has accepted this judicial interpretation of the statute. 





ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 409 


Vil 

Reply to the contentions that the views of the Department of Agriculture are 
not entitled to any greater weight than those of other parties and that the 
United States may not “confess error” 


so as to set aside orders of the 
Commission 


The Commission in arguing that “the contentions of the Departments of 
\griculture and Justice are entitled to no greater weight than those of private 
parties; and the Department of Justice may not ‘confess error’ so as to set 
aside the Commission’s findings or otherwise dispose of this suit” is merel) 
“tilting at windmills.” 

The Secretary does not contend that his views are entitled to any greater 
weight than are those of private parties who present comparable testimony ot 
quatified agricultural experts. The fact remains, however, that in this case 
there Was no scientific testimony presented by anyone, other than the Secretary 
and those allied with him, in regard to what are agricultural commodities and 
what are manufactured products thereof. 

The United States has the power to “confess error” at all times when it is 
believed that it is proper to do so. It has never been contended by the United 
States that such a “confession of error” will, of itself, set aside the findings 
of the Commission or terminate, or otherwise dispose of, the suit. The Attorney 
General is likewise charged with the duty of determining when the United 
States shall sue, for what it shall sue, and that such suits shall be brought in 
appropriate courts. Booth vy. Fletcher (101 F. 2d 675); United States v. San 
Jacinto Tin Co. (125 U. S. 273): and United States v. Standard Oil of California 
(337 U. S. 298 (1949)). Examples of cases involving orders of the Commission 
where the United States “confessed error” are: Jnterstate Commerce Commis 
sion V. Mechling (330 U. 8S. 567) : New York Central Railroad Company vy. United 
States (99 F. Supp. 394, affd. 342 U. S. 890) and Frozen Food Express vy. United 
Ntates and Interstate Commerce Commission, supra. In the Frozen Food Ex 
press case, supra, the issue, as in this case, was the interpretation of section 
203 (b) (6) of the act. 


CONCLUSION 


Wherefore, upon consideration of the premises, the United States and the 
Secretary of Agriculture respectfully submit that the contentions of defendants 
should be found to be without merit and that the decision and order of the 
Interstate Commerce Commission dated April 13, 1951, entered in No. MC—C—96s, 
Determination of Exempted Agricultural Commodities, should be enjoined, 
suspended, annulled and set aside insofar as they find and conclude that raw 
shelled nuts are not unmanufactured agricultural commodities within the mean- 
ing of section 203 (b) (6) of the Act. 

Respectfully submitted. 

STANLEY N. BARNES, 

Assistant Attorney General. 

RAYMOND Der TUFO, Jr., 

United States Attorney. 


JAMES E. KILpAy, 
ALBERT PARKER, 
Noran C. TARANTO, 
Special Assistants to the Attorney General. 
CHARLES W. Bucy, 
Assistant General Counsel. 
WALTER D. Matson, 


Harry Ross, Jr., 
Attorneys, Office of the General Counsel, United States Department of 
Agriculture, Washington 25, D.C. 
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APPENDIX 5 


CONTRACT CARRIER CONFERENCE, 
Washington, D. C., December 15, 1955. 
Hon. JouN SPARKMAN, 

Chairman, Senate Small Business Committee, 

United States Senate, Washington, D. C. 

DEAR SENATOR SPARKMAN: We would appreciate your including the attached 
statement, filed on behalf of the Contract Carrier Conference of America Truck- 
ing Associations, Inc., in the record of the hearings before the Senate Select 
Committee on Sinall Business, concerning the administration of the Motor Car- 
rier Act. 

Very truly yours, 
Vee H. KENNEDY, 
Managing Director. 


APPENDIX 5 (A) 


STATEMENT OF THE CONTRACT CARRIER CONFERENCE OF THE AMERICAN TRUCKING 
ASSOCIATIONS, INc., To THE SENATE SMALL BUSINESS COMMITTEE, DECEMBER 
15, 1955 


As managing director of the Contract Carrier Conference of the American 
Trucking Associations, Inec., I have been authorized by my board of directors to 
file this statement with your committee. The conference is a national trade 
association, representing contract motor carriers all over the Nation, and is 
affiliated with the American Trucking Associations, Inc. 

The Contract Carrier Conference is not making any specific complaint to this 
committee with respect to the treatment of contract motor carriers by the Inter- 
state Commerce Commission. We realize, of course, that there has been some 
difficulty in the administration of the present law insofar as contract carriers 
are concerned. But the sole purpose of this statement is to present to the com- 
mittee certain facts that will give the committee a complete picture. We believe 
that certain statements made to this committee in the recent hearings give an 
erroneous impression of the relation of contract carriers to the entire transporta- 
tion system and erroneously describe some of the activities of contract motor 
carriers. 

The members of this conference all are motor contract carriers operating in 
interstate commerce pursuant to permits issued by the Interstate Commerce Com- 
mission. They account for 52.3 percent of the total revenues reported to the 
Commission by class I contract carriers and operate 46.8 percent of the power 
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units and 52.2 percent of the trailers and semitrailers operated by such carriers. 

There have been approximately 2,800 contract carrier permits issued by the 
Interstate Commerce Commission, of which in 1954 only 373 were held by class I 
carriers with gross annual operating revenues in excess of $200,000. A sub- 
stantial percentage of the class I contract carriers serve chain store firms in a 
distribution service that is closely coordinated with the principal operations of 
the shipper. 

Contract carriers in 1954 transported 13.5 percent of the total tonnage trans- 
ported by class I intercity motor carriers, accounted for 9.9 percent of the total 
miles and 7.2 percent of the total revenues of class I intercity motor carriers 
as reported to the Interstate Commerce Commission. They transported only 1.1 
percent of the total freight tonnage of regulated carriers reporting to the 
Commission. 

Statements have been made to the committee that the rate schedules of 
contract carriers filed with the Interstate Commerce Commission do not disclose 
the actual rates charged by such carriers. There is no factual basis for such 
statements. Every contract carrier is required to set forth in his rate schedule 
the lowest rate actually charged for any particular transportation service, and 
our investigation indicates that in at least 95 percent of the schedules the rates 
set forth therein are the only rates for the described transportation service 
charged to any shipper. 

There are a few instances where a contract carrier charges some shipper a 
higher charge than that set forth in the schedule. This usually is brought about 
hecause some operating condition, such as time required for loading or unload- 
ing, makes service for one shipper more costly to render than for other shippers of 
the same commodity. The Commission’s rules do not permit the carrier to 
publish more than one rate for the same service and he has no alternative but to 
publish only the lower rate. 

This conference, in December 1953, filed a petition with the Interstate Com- 
merce Commission requesting that the Commission institute an investigation into 
the advisability of amending the provisions of the Interstate Commerce Act which 
define and govern the operations of contract carriers. The Commission, by order 
entered February 15, 1954, instituted such investigation and invited all interested 
parties to file prepared statements therein. A copy of the statement filed on 
behalf of the Contract Carrier Conference is submitted herewith. There has been 
no further report or order of the Commission in the proceeding. 

If there is any information with respect to contract motor carriers which the 
committee desires, and which we are able to furnish, we shall be glad to do so. 


APPENDIX 5 (B) 


BEFORE THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, 
a. ©. 


RECOMMENDATIONS RE LEGISLATION—Moror CONTRACT CARRIERS 
Ex Parte No. MC—46 


STATEMENT ON BEHALF OF CONTRACT CARRIER CONFERENCE OF AMERICAN TRUCKING 
ASSOCIATION, INC, 


The Contract Carrier Conference of American Trucking Associations, Ine., is 
2 voluntary organization of contract carriers of property by motor vehicle operat 
ing pursuant to permits issued by the Interstate Commerce Commission. The 
statement which foliows is submitted on behalf of all members of the confer- 
ence and has been authorized by the board of directors of the conference. 

This proceeding was instituted in response to a petition filed by this confer- 
ence, It is not our purpose to repeat the arguments that were made in such 
petition, and we shall limit this statement to the specific changes in the Inter 
state Commerce Act desired by the conference and the reasons for such changes. 


SECTION 203 (a) (14) 
The conference believes that there is no need for any changé in the present 
definition of a common carrier by motor vehicle. The definition set forth in 


section 203 (a) (14) follows the common law definition of a common carrier, 
and there is no reason to modify that definition by statute. 
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SECTION 203 (@) (15) 


When the Motor Carrier Act was still in the bill stage before the respective 
committees of the Senate and the House of Representatives in 1935, the commit- 
tees were informed that there were numerous motor carriers, each of whom 
served only a few shippers under special contracts and did not accept freight 
from other shippers. The attention of the committees was directed to the deci- 
sions of the Supreme Court in Michigan v. Duke (266 U. 8S. 570), and Frost vy. 
R. R. Commission (271 U. S. 583), in support of arguments that these carriers 
could not be compelled to become common carriers contrary to their desires, 
The Congress therefore established contract carriers as a separate and distinct 
class of regulated carriers. 

In Michigan v. Duke, the Court found that Duke had for a number of years 
served only 3 shippers under continuing contracts and in such service he operated 
47 vehicles and employed 75 men, all used interchangeably in the ssrvices for the 
3 shippers. The Court held that regardless of the size of his operation he was 
not a common carrier and that the State of Michigan could not by regulation 
compel him to become a common carrier. There was no issue of specialization 
other than the unwillingness of the carrier to serve shippers other than those 
with whom he had contracts. 

The present legislative definition of a contract carrier follows the ideas 
expressed in these cases and the then prevailing concept of a contract carrier 
as a person who engaged in transportation under individual contracts or agree- 
ments. In its earlier decisions the Commission recognized, as it still does, that 
the ultimate test of contract carrier status is the absence of a public holding 
out. In fact, however, the Commission has established a more exacting test of 
specialization than was applied by the Supreme Court. In our original petition 
we traced the evolution of this specialization test and discussed the difficulty 
of applying it with any certainty. We do not here propose to discuss the sound- 
ness of these decisions. We believe, however, that the time has come to attempt 
a new legislative definition which will more realistically describe the legitimate 
operations of a contract carrier. We, therefore, propose that section 208 (a) 
(15) of the act be amended to read as follows: 

“The term ‘contract carrier by motor vehicle’ means any person which, under 
individual contracts or agreements perform transportation in interstate or 
foreign commerce for compensation (other than transportation referred to in 
(14) and the exception therein) and in so doing limits its undertaking either 
by (1) serving a restricted number of shippers; or (2) assigning motor vehicles 
to a particular shipper or shippers; or (3) performing a service or services 
designed to meet the particular needs of an individual shipper or shippers.” 

We believe the above definition is more desirable than that found in the exist- 
ing law because it is more specific and should make it possible for the Com- 
mission to draw a clear line of demarcation between common and contract 
-arriers. 

Our proposed definition recognizes three distinct types of contract carriers, 
each of whom comes within the yardstick used by the Supreme Court. Each 
of our proposed types, however, will be distinguishable by provable character- 
istics. This definition should forever remove the possibility of a contract 
varrier achieving a different status through the process of a normal growth. 

A carrier which limits its service to relatively few shippers under continuing 
contracts with such shippers is not holding itself out to serving the general 
public and as the Supreme Court held in Michigan v. Duke, such carrier may 
not be compelled to serve the general public as a common carrier. The right 
of such carriers to continue as a part of the transportation system was recog- 
nized by the Congress when the Motor Carrier Act of 1935 was enacted and 
that right should not be abrogated at this time. It is recognized, however, 
that every motor carrier is limited in the services which it renders to the ship- 
ping public by the number and type of its vehicles, the number of shippers who 
can use a particular type of transportation or who ship a particular class of 
commodities, and other factors which govern the extent of a motor carrier's 
possible operation. We, therefore, have included in the definition of this type 
of contract carrier the provision that he shall serve “a restricted number of 
shippers.” 

There are many carriers which not only serve a limited number of shippers 
under special contracts but assign specific motor vehicles to a particular shipper 
or shippers. The operations of such carriers are similar to the operations of 
a shipper using its vehicles in private carriage as for-hire operations can pos- 
sibly be. The fleets of vehicles assigned to chain-grocery firms or to mail- 
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many others, and the only alternative to such operations is a private carrier 
operation with vehicles owned by the shipper or leased from truck-rental firms. 
A shipper usually employs this type of carrier because it relieves the shippe 
of such problems as vehicle maintenance, employment and supervision of drivers 
and helpers, and a substantial investment in motor carrier property. We pro 
pose to recognize this type of contract carrier as a distinct type which can be 
dealt with as a separate and distinct group. 

The third type of contract carrier is the one which renders a specialized 
service that does not fit into any recognized pattern of common carrier opera 
tions. The best example of this type is the carrier of currency and valuables 
His employees must be covered by security bonds and armed guards are fur 
nished. His charges to each customer are based upon the degree of protection 
required and other factors which make uniform charges impractical and un 
desirable. If these carriers were removed entirely from the permit and certifi 
cate requirements of the act it would not affect the national transportation 
system in any respect. We believe that they should be recognized as a distinct 
class and regulated as such. 

The contract carrier which assigns a fleet of vehicles to a particular shipper 
for its exclusive use has not presented any regulatory problem during the years 
which have followed the enactment of the Motor Carrier Act of 1935. We find 
no cases involving the lawfulness of his rates or practices and since the adoption 
of the Keystone restriction his operations have presented no problem as to the 
scope or character thereof. His operations are so integrated with the business 
of the shipper that they bear only a slight resemblance to the operations of 
motor common carriers. A carrier of this type must base his charges on factors 
that have little or no importance in a common carrier operation and the continu 
ance of his operation is usually so essential to the shipper that he is guaranteed 
a profit, and a retroactive adjustment frequently is made to produce such profit 

The only type of contract carrier that is competitive with the motor common 
carrier or with the railroads is the carrier which serves several shippers using 
his fleet of vehicles interchangeably among such shippers. Most of the cases 
dealing with the rates and practices of contract carriers have involved rates and 
practices of this type of carrier, and the principal problem before the Commission 
at this time is to determine some fair and equitable means to control this type 
of contract carrier and prevent the impairment of the economy and efficiency 
of motor common carriers which do not limit their services to a few shippers 
under individual contracts. 

The definition which we have proposed is designed substantially to include as 
contract carriers only those carriers whose operations are similar to those which 
a shipper could perform with its own vehicles or whose operations are limited 
to serving a restricted number of shippers. The definition eliminates, for the 
most part, the vexing test of specialized services. The only time this question 
would arise would be under the third alternative proposed, and as indicated, 
this is designed to meet the truly unusual situation. By placing in the category 
of contract carriers, those carriers essentially competitive with private carriage, 
much of the competition between contract and common carriers would be elimi 
nated. The duty of a common carrier is to hold itself out to the general public 
indiscriminately. In doing so, it cannot very well restrict its services to a limited 
number of shippers, cannot assign vehicles to a particular shipper or shippers 
for a continuing period of time and is limited in the type of service it may offer 
to meet the genuinely unusual needs of particular shippers. If a common carrier 
attempts these things it is no longer holding itself out to the general public and 
is not fulfilling its duty to the public as a common carrier. 

The definition would bring a greater degree of certainty to determination 
of contract carrier status, would include only those contract carriers now recog 
nized as such by the Commission, and would go far toward eliminating competi 
tive considerations which have troubled all segments of the industry. 


SECTION 209 (B) 


In its original petition the conference expressed some concern at the growth 
of private carriage in operations traditionally and ideally suited for contract 
carriers. We believe that one reason for this growth has been the apparently 
increasing difficulty in securing additional contract carrier permits. At the same 
time we recognize that a contract carrier must of necessity keep its operations 
Within a pattern of reasonableness and avoid a general holding out to the public. 

In considering changes in section 209 (b) the conference has given considerable 
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thought to standards which will be fair to the contract carriers affected, to all 
competing carriers and to the general public, in determining whether a contract 
carrier is keeping his operations within reasonable bounds and is not using 
contracts to gain an improper advantage over his competitors. As a result, a 
majority of its members, with some reluctance, have agreed that the present 
provision in section 209 (b) of the act which denies to the Commission the right 
to restrict the carrier to a specific number of contracts should be eliminated. 
We, therefore, propose that the words “to substitute or add contracts within 
the scope of the permit, or,” presently a part of the proviso to section 209 (b), 
be eliminated therefrom. 

In addition we suggest that there be added to section 209 the following 
language: 

“In determining whether issuance of a permit will be consistent with the 
public interest and the national transportation policy declared in this Act, the 
Commission shall consider the number of shippers served by the applicant, the 
nature of the service proposed, the effect which granting the permit would 
have upon the services of the protesting carriers and the effect which denying 
the permit would have upon the applicant. <A finding by the Commission that 
the applicant is performing services subject to this Act for more than fifteen 
shippers shall raise a rebuttable presumption that the applicant holds its 
service out to the general public and that issuance of additional contract carrier 
authority would not be consistent with the public interest. A finding by the 
Commission that the applicant proposes to assign vehicles to a particular shipper 
for the performance of a service which the supporting shipper could or does per- 
form with its own vehicles practically, and that such service would not adversely 
affect existing carriers, shall raise a rebuttable presumption that the proposed 
service is consistent with the public interest and the national transportation 
policy even though the applicant is serving more than fifteen shippers under 
contract.” 

This language could be inserted after the sentence in the section ending with 
“otherwise such application shall be denied”, or could be added at the end of 
the present section 209 (b). 

These proposed amendments should serve two purposes. In the first place 
there will no longer be a specific limitation on the Commission to restrict 
the number of contracts a contract carrier may have. In the second place the 
Commission will have a guide for determining both the status of a carrier and 
the circumstances under which the issuance of new authority would be con- 
sistent with the public interest. Taken in connection with the proposed new 
definition these amendments would go far toward eliminating any future 
controversy involving the status of a carrier operating pursuant to a permit. 
Any carrier serving more than 15 shippers would have placed upon him the 
burden of proving that he did not hold himself out to the general public, or at 
least to as much of the general public as he could serve with his limited facilities. 
We believe, however, that special consideration should be given to those ear- 
riers which assign vehicles to particular shippers for the exclusive and continu- 
ous use of such shippers. As previously pointed out, the only for-hire competi- 
tors of this type of contract carrier are the truck-rental companies. The 
amendment should enable contract carriers to better compete with private 
carriage where it can be shown that the contract carrier’s proposed operation 
is of essentially the same nature as private carriage. 

Our proposed amendment of section 209 (b) would deal only with applicants 
for contract carrier permits in the future. It would leave unsolved the problem 
with respect to the disposition of the few contract carriers who now serve more 
than 15 shippers and use their fleet of vehicles interchangeably in the service 
of such shippers. We believe that these carriers should be allowed to convert 
to the status of common carriers without proof of public convenience and neces- 
sity. This could be accomplished by an amendment to either section 209 or 
section 212. The conference believes that this problem can best be met by 
adding a new subsection to 209 and therefore propose that section 209 (c) 
be added, which would read as follows: 

“Subject to the provisions of section 210, if any person or its predecessor in 
interest was in bona fide operation on _.___-_-____________ under authority of 
a permit issued by the Commission for the transportation of property and, in 
so operating performed services for more than fifteen shippers and did not 
assign specific vehicles to individual shippers or perform other services which 
negative a holding out to serve the public, and the Commission so finds, it shall 
issue to such carrier a certificate of public convenience and necessity limited in 
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scope to the territories and commodities served under its present permit, if 
application for such certificate is made to the Commission as provided in para- 
graph 206 (b) and within 120 days after this section shall take effect. Pending 
determination of such application such carriers shall continue to operate pur- 
suant to the permit now held by it and subject to the rules and regulations of 
the Commission issued pursuant to sections 218 and 220. This section will be 
of no further force and effect after the final date for the filing of applications 
referred to herein.” 

This subsection is a grandfather clause and the first reaction to it might 
be that there will be a large number of so-called grandfather applications which 
will involve the time and attention of the Commission for several years to 
come. A careful study of the operations of presently authorized contract carriers, 
however, will disclose that very few of these carriers will come within this 
provision. We believe that an analysis of the active contracts of contract car- 
riers now on file with the Commission will disclose that there are less than 
»0 contract carriers which have contracts with 15 or more shippers. Since there 
are approximately 3,000 contract carriers holding permits from the Commission, 
it is apparent that the conversion of all of the carriers serving more than 15 
shippers to common carrier status would have no appreciable effect upon the 
amount of motor-carrier service available to the general public and likewise 
would have no appreciable effect on the operations of presently authorized motor 
common carriers. 

One of the stated purposes of the Commission’s investigation is to determine 






















E the desirability of amending section 212 (a) of the act so as to authorize the 
i Commission, in the light of any amendments of sections 208 (a) (15) and 209 
} (b) of the act, to modify outstanding contract-carrier permits which are not 





to be converted to common-carrier certificates of public convenience and necessity. 

In view of the Supreme Court's decision in Michigan v. Duke, and the recog- 
nized right of the contract carrier to continue as a part of the transportation 
system, the conference questions the desirability of modifying such permits. 
It would appear that the amendments already proposed herein would make 
modification unnecessary. If the purpose of this suggestion is to restrict exist 
ing permits to the performance of service for a particular shipper, the changes 
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; suggested in section 209 would probably accomplish this. Rather than amend 
4 section 212 (a) the conference proposes an additional proviso to section 209 (b) 
8 which would read as follows: 
4 “Provide further, That no terms, conditions, or limitations shall be imposed 
Pa in any permit isued on or before ~............_.___-- which shall restrict the 
} right of the carrier to substitute or add contracts within the scope of the permit, 





unless upon investigation on its own motion or petition of an interested carrier 
the Commission shall find (a) that the permit holder is serving more than 
fifteen shippers and (b) in so doing does not assign vehicles to the exclusive 
use of specified shippers, or perform other services designed to meet the particular 
e needs of an individual shipper or shippers.” 

The proposed amendments to section 209 should clarify the status of contract 
carriers sufficiently to make further amendments to section 212 (a) unnecessary. 
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SECTION 218 (A) 





The present requirements of section 218 (a) are contrary to sound public 
policy because they impose the greatest requirements on those carriers whose op- 
erations are least competitive with common carriage. Every contract carrier is 
required to publish and keep open for public inspection a schedule of minimum 
rates and charges showing therein the minimum rates and charges actually main- 
tained and charged. The contract carrier who serves only one shipper is less 
competitive with common carriage than the contract carrier who has multiple 
contracts, yet section 218 (a) as it has been applied by the Commission and 
interpreted by the courts places more onerous requirements on the carrier 
serving a Single shipper than it does on one serving a number of shippers (see 
tuto Transports v. U. S.. 101 F. Supp. 132, (D. C.-Okla.) aff. per curiam, 343 
U. S. 923; 72 S Ct 763). It is the position of the conference that this type of regu- 
lation places the emphasis on the wrong group of carriers. For it totally ignores 
the fact that the carrier with one contract is essentially in competition with 
private carriage and not common carriage. 

To correct the inequitable situation described above. the conference recom- 
mends a change in section 218 (a). This paragraph should be amended by 
deleting from the second sentence in this section the following: “the minimum 
rates or charges of such carrier actually maintained and charted,” and inserting 
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in lieu thereof, “the rates or charges of such carrier.” Such an amendment 
would impose the same requirements on all contract carriers, but it would not 
solve the entire problem. 

To require contract carriers whose operations are fundamentally in competi- 
tion with private transportation to comply with rate filing regulations that are 
designed essentially to prevent contract carriers from competing unfairly with 
common carriers serves no useful public purpose and only makes it more diffi- 
cult for such carriers to compete with private carriage. To remedy this condi- 
tion the conference recommends that the following proviso be inserted after 
the second sentence in paragraph (a) of section 218: “Provided, That any con- 
tract carrier serving but one shipper may file reasonable minimum rates and 
charges, unless the Commission in any individual case, after hearing, finds it 
in the public interest to require the filing of actual rates and charges.” 

The law, if amended as here suggested, would require those contract carriers 
in competition with common carriers to make the same type of rate filing, and 
would relieve those contract carriers who do not compete with common carriers 
of this requirement unless the public interest in an individual case required its 
imposition. 

The conference is opposed to amending section 218 of the act to give the Com- 
mission power to prescribe reasonable and nondiscriminatory rates and charges 
of contract carriers by motor vehicle. The Commission already has the power 
under section 218 to prescribe “reasonable” rates and charges. 

To give the Commission power to prescribe nondiscriminatory charges would 
be inconsistent with the definition of a contract carrier and the regulations which 
the Commission has imposed on such carriers. 

Section 2, part I of the Interstate Commerce Act makes it unlawful for a 
rail carrier to unjustly discriminate between shippers. What constitutes unjust 
discrimination has been passed upon by the courts and the Commission. A con- 
sideration of these decisions and the law and regulations governing contract 
carriers clearly shows that the concept of unjust discrimination is incompatible 
with contract carriage. 

In Wight v. U. S. (167 U. S. 512 (1897) ), the Baltimore & Ohio Railroad offered 
a shipper a rebate to compensate for drayage costs in an effort to attract the 
shipper’s business from another railroad which had a siding at the shipper’s 
plant. In condemning the practice as an unjust discrimination, because the 
rebate was not offered to all shippers, the Court stated (p. 517) : 

“Whatever the Baltimore & Ohio Co. might lawfully do to draw business 
from a competing line, whatever inducements it might offer to the customers of 
that competing line to induce them to change their carrier, is not a question 
involved in this case. The wrong prohibited by the section is a discrimination 
between shippers. Jt was designed to compel every carrier to give equal rights to 
all shippers over its own road and to forbid it by any device to enforce higher 
charges against one than another. [Emphasis added. | 

The definition of a contract carrier requires that the service offered must not 
be held out to the general public, this being true such carriers could not lawfully 
“give equal rights to all shippers” because they are prohibited by law from 
serving all shippers. 

In U. S. v. Hanley (71 Fed. 673 (N. D., Ill. 1896) ), the court in passing upon 
the question of unjust discrimination stated: 

“The language of the statute recognizes that a uniform rate between different 
shippers is not always possible or proper; that the time of service, the kind of 
traflic, and the circumstances and conditions under which it is transported may 
materially change the just obligations and duties of the carrier to his patrons. 
Nquality and uniformity of rate, disassociated from considerations of the time, 
kind, and cireumstances of the transaction, is, therefore, not the object aimed at. 
The object of the statute is to prevent one shipper from getting the advantage 
orer his competitor in the matter of rates only where they both make substantially 
a like offering to the carrier.’ [Emphasis added. ] 

It is apparent from the statement of the court in the Hanley case, supra, that 
every difference in rate does not constitute an unjust discrimination, but that 
such discrimination only exists when the transportation performed and the 
circumstances surrounding the transaction are substantially the same. In 
Pregler Extension of Operations (23 M. C. C. 691, 694, and 695), the Commission 
said: 

“AS seen, a contract carrier is not only one who does not come within the 
definition of a common carrier by motor vehicle, that is, one who does not under- 
take to serve the general public, but one who also renders a transportation service 
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for compensation ‘under special and individual contracts or agreements.’ This 
latter requirement is not merely that the transportation be performed under 
contract. Whatever the contract or agreement, it must be special and individual 
It goes to the subject matter of the contract and means a special and individual 
service which is required by the peculiar needs of a particular shipper.” 
If the service performed by a contract carrier is a special and individual one 
and one “required by the peculiar needs of a particular shipper,” it would not 
appear that substantially the same service would be required by any other shipper 
It would seem, therefore, that by the very nature of the contract carrier's 
ndividual service that it would not be able to unjustly discriminate between 
shippers even though it might be charging different shippers different rates. 
In the Matter of Restricted Rates (20 1. C. C. 426, 487), the Commission in 
finding certain rates to be unjustly discriminatory stated: 
“The tariffs which contain rates applicable only to the shipments of certain 
consignees or when a commodity is put to a particular use and the rates which 
are so restricted to the use of certain shippers alike are in violation of section 
» of the act, and unjustly discriminatory in violation of section 3 of the act, 
and therefore unlawful.” 
The Commission in issuing permits to contract carriers has restricted the 
service to certain Classes of shippers, and has imposed restriction which limits 
the transportaton of certain commodities to a specified type of business or class 
of consignee. When rates are published pursuant to such permits the applica- 
tion of the rates must be so restricted. It would appear that rates so published 
by a contract carrier would be discriminatory through no fault of the carrier 
It is apparent from a review of court and Commission decisions that the con 
cept of unjust discrimination and that of contract carriage are entirely incon 
sistent. This is true because the prohibition against undue discrimination is 
designed to require carriers who serve the public to treat all shippers alike under 
the same or similar circumstances, whereas the law and regulations governing 
contract carriers is designed to limit the service offered to a particular class or 
classes of shippers and receivers, 
Under the proposed new definition, contract carriage will be limited to particu- 
lar kinds of operations. The charges for such transportation have little or no 
importance in the overall competitive situation. Since the services performed 
are not held out to the general public, they are, by definition, discriminatory and 
noncompetitive with common carriage. To prescribe nondiscriminatory rates 
might result in unduly limiting the flexible service which contract carriers are 
uniquely fitted to perform. We therefore are opposed to this proposal. 
The conference recognizes that there are honest differences of opinion among 
the industry as to what kind of legislation will serve the best interests of all 
forms of transportation by motor vehicle. However, we believe that some per 
manent solution is long overdue, and that the recommendatitons herein made 
Will result in the establishment of a permanent workable solution which will 
be equitable to all concerned. 
We understand that some groups desire a public hearing in this matter and 
that others desire to file reply statements. The conference appreciates that the 
suggestions herein made may have far-reaching effects and therefore, believes 
that any interested party should have full opportunity to express its views 
Accordingly, we have no objection to reply statements or oral hearings and will 
participate in either or both if so ordered by the Commission. 
tespectfully submitted. 
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APPENDIX 6 


STATEMENT SUBMITTED BY H. W. SPEYER, PRESIDENT, AAA TRANSPORTATION, INC., 
INDIANAPOLIS 5, INbD., TO THE SENATE SMALL BUSINESS COMMITTEE, DECEMBER 
1, 1955 


Here is the question in substance : 

Is the aggrandisement of a few railroad corporations and a few union moguls 
nore important to the United States and the free world, than the preservation—- 
and that should include reasonable protection and even some measure of reason- 
able expansion possibilities—of small free enterprise? The backbone of this 
country is its capitalistic middle class. To liquidate it, is the Kremlin’s greatest 
ambition—to preserve and protect and develop it—and thus show the feasibility— 
the practicability of a free democratic, capitalistic society—should be the great- 
est concern of every American citizen and every Member of Congress. 

Gentlemen, unfortunately I learned only this week from reports in Transport 
Topics that your committee was about to hold a hearing in re Interstate Com- 
merce Commission practices on December 1 and 2, and since it is not possible 
for me, a small trucker, to leave my business on such short notice to appear before 
your committee in person, I take this means to call a few quite pertinent facts and 
features to your attention. 

Permit me to start my observations by thanking you for the opportunity which 
you provide for small business to be also heard by Congress. Usually it is big 
business, which by means of well-trained lobbyists and attorneys, ete., bring its 
notions to the attention of this lawmaking body, and so it is small wonder that 
Congress with so much slanted information being made available in abundance, 
knows little, and that only by accident, about the problems of small business. 
This is presumably the reason why its complaints and hardships go mostly un- 
heard, unrecorded, and without relief. It could be and it should be different. 

This is, of course, not a new experience in human history and more than 100 
years ago Mr. Karl Marx, Mr. Engels, and others observed this phenomenon and 
made the recommendation to exploit such situations systematically, to speed the 
early development of a communistic society. 

If it were not so alarming in view of the present world situation, it would be 
outright funny to note how closely ICC, innocent, no doubt, of any knowledge 
of the communistic catechism, lives up to these prophecies and plays out to per- 
fection the role which these theoreticians of communism assigned to govern- 
mental agencies. 

Said the founding fathers of communism: “Every union of workers should 
make it its business to harass as much as possible the capitalistic concerns in 
each nation. Where the interests of the larger concerns conflict with those of 
the smaller ones, the unions should always take the side of the larger ones 
against the smaller ones. The purpose of this measure is (a) to eliminate, to 
liquidate, as many of the smaller ones as possible, and thus reduce their pro- 
prietors to the ranks of the proletarians: and (b) to enlarge the larger units 
to the point, where their management will become so impersonal that the owner- 
ship of these large units can be changed from private proprietors or stockholders 
to government ownership with a minimum of upset or commotion. Regulatory 
governmental bodies should always be encouraged to hasten this development, and 
the workers through their unions should make it a point to impress these bodies, 
that their interest lies in the formation of larger and ever larger units, and in 
the systematic elimination of the smaller ones.” 

Thus spoke the saints of communism about 100 years ago. They gave the 
scenario, and ICC acts it out faithfully in 1955. 

By its very nature and its broad powers ICC has probably more direct in- 
fluence upon the flow, and therewith upon the extent of commerce than any other 
governmental agency in United States. Unlike in Europe and other sections 
of the world, where much business is still being done on a for-the-local-market 
scale, in the United States even relatively small producers often supply a very 
broad and very often a national market, extending literally from coast to coast. 
The flow of most of this traffic, by now fully adjusted to operate on a broad 
scale, covering every nook and cranny of the land, is under the jurisdiction of 
ICC. 

ICC was created to control certain inequities which developed when this coun- 
try was rapidly changing from horse and buggy to railroads and later, when 
certain abuses set it, in the operation of trucks, Congress gave ICC the power 
to regulate truck transportation. 
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It is clear to every thinking person that the cure for communism is not anarch- 
sm nor nihilism. The cure for the faults and errors of ICC cannot be the 
abolition of all regulation, which reverts us to the law of the jungle. Such 
ideas have been advocated before your committee. Yet the remedy would seem 

lie rather in closer supervision by Congress, sO as to make sure that its 
administration remains in principal, consonant with our democratic way of life, 
which assures opportunity for all, the great and the small. Congress would seem 
to be the only body which can cope with this task, since the United States courts 
are failing us far too often, almost with dependable regularity, whenever eco- 
nomic issues are involved. 

Now let us turn to a specific example, with which this party happens to be 
quite familiar. Let us consider a few features of MC 45, an ICC proceeding, 
largely relating to truck-safety measures. It resulted in the issuance of a 
series Of orders on the part of ICC, many of which are purely technical and 
proper, and therefore, unquestionably in the public interest. 

No objections have been raised against these true safety measures. But two 
provisions were slipped in under the guise of safety, which have nothing what 
ever to do with safety, but are motivated by altogether ulterior motives, which 
do not square with the public interest at all, if critically analyzed. To evaluate 
them properly, they must be correlated to other actions, which are being brought 
now by these same interests, piecemeal, as it were, now before Congress, now 
before ICC, in order not to awaken the sleeping dogs. 

It is clear to anyone who has paid any attention to traffic matters, that the 
railroads, when they failed to take up trucking themselves in the period between 
1920 and 1930, overlooked a good thing. Yet, it turned out for the best of this 
country. Tens of thousands of ambitious people took up trucking, set up during 
the depression a badly needed service, of an adaptability, flexibility, and de- 
pendability, which reaches today very literally to the very end of every road, 
the like of which the world has never seen before, and which is still unequaled 
today in any other country in the world. Beset by many forms of inconsistent 
and contradictory State regulations, many of them railroad sponsored—and 
still in existence this very day-—this industry gave employment to a great many 
of the unemployed, and yet rendered good service at rates, which were often as 
economical on a retail, small shipment, 1.t.1. basis, as the rates used heretofore for 
handling shipments on a wholesale carload lot, ¢.1. basis. 

Eventually even rail management realized and admitted that trucks are here 
to stay, and then the more aggressive elements among the railroads began to 
scheme. If there was not perhaps still a way, how to get now into the trucking 
husiness on a large scale. 

Let it be said to the credit of the ICC, that ICC fairly consistently refused 
to let the railroads enter trucking through the front door. at least that was the 
climate in ICC from 1935 until around 1950 to 1952. Yet, as time went on more 
and more concessions were given to the rails and probably in too many in- 
stances the railroad opposition to truck expansion was given quite undue con- 
sideration. But while the railroads often do not seem to be gifted with much 
foresight, they certainly have patience, persistency, and plenty of money for 
consistent legal efforts. And last, but not least, they have some very good jobs 
for those who may lose their position in ICC in case an attack of economy over- 
takes Congress. 

To make a long story short: The railroads want to get into the trucking busi- 
ness in a big way at any price, or cut down trucking to suit their wishes. 
There are also some large truckers who feel that they have much to gain, at 
least in prestige, if they could just merge with the rails and between them they 
seem to have now found a formula. The formula calls for the elimination of 
the smaller truckers, whose rights are, as a rule, too small in extent to interest 
the railroads, yet are directly competitive to these larger trucking firms. Once 
the aim was clear, the strategy was soon decided upon. 

Someone, somewhere in that crowd had the happy thought to use the old 
formula for wrecking a competitor, a propaganda of casting doubt upon the re- 
spectability of such competitor before ICC. And someone must have added the 
idea: let us stay in the background, let the unions do the talking. 

Now we must for a moment consider the union situation. The railroads have 
been very much under union control—trucking considerably less. And one of 
the elements, which retards complete unbridled union control, such as the rails 
have known for years, is the cwner-operator, a person operating usually one 
trucking unit, owning and driving it himself. Usually this party belongs to 


some union, but being a small capitalist, rather than a class-conscious prole- 
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tarian, he does often not see eye-to-eye with the union on some of their pet ideas, 
and he is therefore only tolerated by the union, because they surely want to get 
his money. Actually they have no use for him, and on many occasions they have 
stated this very frankly. His biggest fault is that being at heart a capitalist, 
he is not pliable enough for union purposes. 

He fills a great economic need for the smaller trucklines. He is their motor- 
pool; he is dependable, since he has a personal investment, he is a more care- 
ful operator because carelessness or recklessness will cost him his own, not the 
boss’ money, and he takes personal interest in the way he does his work, so as to 
build a reputation for himself, which will assure him of repeat employment, 
which is to him repeat business. He is not a proletarian at heart, he is the 
very incarnation of American free enterprise. 

Through the front door the railroads so far have not been admitted to any 
great extent to the Nation’s trucking business. But here opens a back door with 
great possibilities, which the rails apparently realize. All one needed to do was 
to knock out the motor pool of these smaller carriers. Then their flexibility and 
adaptability would be destroyed and soon their service would become as slovenly 
as the rail service of yore. Or if they loaded themselves down with lots of extra 
equipment to furnish service under peak loads, having this extra equipment stand- 
ing idle a great deal of the time, they would financially overburden themselves 
to such an extent that they would be compelled to raise their rates, which would 
reduce their competitive advantages. Also it would place them more completely 
under union control, as the number of their “proletarian” employees would in- 
crease. This would mean less efficient and less interested help. The least 
benefit to the rails,-the competition would be weakened, and at the best, and 
more likely, the competition would be eliminated. 

Yet the United States has such a thing as antitrust laws. The United States 
courts often understand trust actions, when they see them. But here was at long 
last the great opportunity to sell Uncle.Sam’s ICC a pig-in-a-poke and get away 
with it in the courts under the guise of safety. And more beautiful, the unions, 
not a bit handicapped by antitrust laws and antitrust actions, could carry the 
ball. So everything was perfectly simple and simply perfect, or almost so. 

With two very harmless and eminently “safe” sounding rules promulgated 
by ICC, the thing should work unless Congress intervenes: (1) A rule that all 
leases between any owner-operator and a truckline are to be made for not less 
than 30 days, and in order to “double deck” the effect; (2) a rule forbidding 
the payment of such owner-operators on a percentage-of-the-income basis. 

Neither rule can possibly enhance safety on the highways, but they serve ex- 
tremely well the outlined ulterior motives. 

As expected by the rails, the ICC soon “swallowed” the “safety” angle, but 
eynically enough at once, in the same breath, exempted the railroads from com- 
plying with these great safety features. The Federal courts never thought twice 
about the matter, they “rubber-stamped” and O. K.’d these rules. Upon com- 
plaints from other powerful and financially well-heeled groups, such as the 
oil industry, the furniture movers, the auto industry, and a few others, the ICC 
moditied the rules and exempted these groups from compliance. And when the 
ICC and the rails sensed that the farm groups might upset the whole applecart 
of letting the rails, now through the back door in a big way, into the trucking 
business, ICC exempted everybody who had that “farmlike’ smell about him, 
provided he certifies that he either came lately from, or intends to return soon 
to, some barnyard. 

The rules have today that peculiar look—somewhat defying such “old-fashion” 
conceptions as that the laws in a democracy should apply equally to everybody— 
that they read in effect: 

“These rules have to be observed by every citizen and resident of the United 
States, except those who had enough money to send squads of lawyers to Wash- 
ington, such as the rails, the auto industry, the oil industry, and, to pacify Con- 
gress, all the farmhands. For the poor, all our rules apply.” 

Apparently, these almost all-embracing exceptions, everybody is exempted, 
except those the rails want to have liquidated in order to lay a good ground 
floor for the rails to make a good case to enter trucking in conjunction with 
a few of their pet truckers and the unions. ICC reassured its own conscience 
by stating in the report that the United States Supreme Court had upheld their 
power to do so, and quite cynically they added: Few owner-operators appeared in 
the hearing and they seemed to be in favor of these rules. (That most of these 
owner-operators were union sponsored, in order not to use the expression “union 
stool pigeons” (see the record before the House Committee on Interstate and 
Foreign Commerce, 1953), ICC’s report failed to mention. 
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The writer of this message is not even affected to any extent worth mention 
ing by the 30-day rule provisions, since all his operators have been with him for 
years, but the right to change jobs and employment at will is here involved, and 
is an inherent American right which should never be abridged. The propo 
sition of a 30-day forced servitude is not American, especially it should not be 
abridged under the guise of safety for some, and continued though the safety 
factors are the same for others, with the only discernible qualification for the 
exemption being that their operations are not (or not so) obnoxious to the 
empire-building dreams of the rails and the unions. 

Jt is sad, but it is true, that the United States Supreme Court has upheld the 
power of ICC to issue such discriminatory regulations. Whether this Court 
if it read the present list of exemptions—would still endorse the matter is still 
doubted by optimistic American citizens. But cynics assure us that the majority 
of the Court would go along again. 

The ICC has claimed that the 30-day rule is needed to assure proper responsi- 
bility for public liability and property damage toward the public. Since ICC 
also permits the subleasing of leased units to other carriers, the issues, in case 
of an accident, are quite possibly even more confused than now, and will, quite 
likely, involve by fiat of ICC wholly innocent parties. The lessee carrier is not 
supposed to use the leased unit in any territory in which the lessor carrier does 
not also have operating rights, and that means insurance on file for that district. 

If now the lessee carrier, perhaps through an error of his employees, sends 
this vehicle into a district for which the insurance company of the lessor is not 
bound, then very obviously it will leave the lessor carrier, without his knowledge, 
and without his consent, in an illegal situation without protection from his in- 
surance company, fuliy liable to the public. And if ICC would be too much criti 
cized, they would probably add to his sad predicament by instituting court action 
against him for one excuse or another. (See the Tunnel-Explosion case, and the 
observations of Justices Douglas and Black.) The liability without insurance 
protection will wreck many of them, which is probably one of the purposes of 
the rule. At best it will leave him open to blackmail. By simply threatening 
him with cross-examination before the ICC, the rails and the unions can effec- 
tively keep him out of any hearing in which he might want to protest the 
railroads. 

Many rules of ICC are deliberately so designed, as Justices Black and Douglas 
have already pointed out years ago, in their dissenting opinions (in the Tunnel 
Explosion case and the MC-43 case) that whichever way a carrier decided, he 
can still be found in violation, if ICC needs a scapegoat. The Justices very prop- 
erly said: If ICC dislikes or disapproves any given method or procedure, it should 
issue its orders in positive forms: stating how it should be done properly, and not 
leave the way open for further confusion, by issuing merely negatively formu- 
lated orders, which settle nothing. 

Ohio has solved the problem very sensibly and satisfactorily to all concerned. 
Realizing the dangers of the 30-day rule, they never adopted it. However, they 
require now that any vehicle owner must have public liability and property 
damage insurance on file with PUCO to cover his dead heading operations. No 
authorized carrier is permitted to lease a piece of equipment, until shown that 
this certificate of insurance, stamped by the PUCO, has been obtained. It 
solves the problem, of which the ICC has justifiably complained, lack of public 
liability and property damage insurance, while deadheading, properly and com- 
pletely. Yet it does not tend to involve one carrier into the operations of another 
carrier over whom he has no control, but for whom he may become, by fiat 
of the ICC, liable (and believe it or not, this was O. K.’d by the Supreme Court) 
without his choice, without his knowledge and without his consent. 

Ohio also tried the “no-percentage” rule and abandoned it as unworkable and 
unrealistic after a year of trial. 

However, it was said above, that ICC “double decks” its 30-day leasing rule 
with a provision that the payment for the services furnished by an owner- 
operator who drives himself, or has his own employees to drive the unit must 
not he hased upon a percentage of the revenue derived by the carrier. 

This is the most treacherous of all regulations ever issued by ICC, since it 
will permit the persecution, under the guise of legal prosecution in Federal 
court, of every carrier, who for any reason whatsoever, becomes “persona non 
grata” to either ICC or any employee of ICC, or to any competitor. 

Since any payment made by any carrier to any owner-operator for any load 
such an owner-operator has handled, will clearly constitute a percentage of 
his own income derived from the load the owner-operator handled. The rule 
IS per se sheer nonsense; it is an impossibility. If a load handled by an owner- 
operator brings the carrier under his legitimate tariff charges $100, then any 
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sum whatsoever, paid by him to the lessor is clearly a percentage of said $100. 
If the payment were $10 it would be 10 percent; if it were $80 it would be 
SO percent; if it were $120 it would be 120 percent of the carrier's revenue. 
Thus, it will be left to the kind discretion of the “observers or investigators” 
of the ICC whether or not they will or will not see a violation in the method 
of payment, and this will mean that prosecution will follow no laws, but the 
whims of individuals will control. The whim will follow only too often the 
inspirations given by the competitor, with the competitor, who has the best 
jobs to offer to some underpaid ICC employees getting his competition elim- 
inated practically for the asking. A chance for blackmail de luxe. The courts 
will comply, and few, if any, of the victims will even have the money to make 
un appeal. They are liquidated period, in the best style of Russian dictatorship 
with the blessings of the United States Supreme Court—already anticipated 
by ICC, the rails and the unions. (See the opinions of Justices Douglas and 
Black in the tunnel-explosion case and ICC No. MC—48 case, 1953.) 

If the ICC were sincere in wanting to improve the lot of owner-operators and 
prevent their potential exploitation, then they should welcome the open use 
of percentage payments, since this would enable any inspector to establish 
almost at a glance, whether the carrier treats these men fairly, or abuses them 
by taking advantage of their needs. 

But, and this is typical, the household movers, a business in which the rails 
and large common carriers are not interested, are exempt, though it is a weil- 
known fact that they often pay as little as 20 to 25 percent of their revenue 
to leased equipment, a circumstance which often results in poor and indifferent 
service to the public who becomes the final victim, as ICC should know, if they 
look in their files of complaints. But the household movers are respectable 
people who do not worry the rails, thus they are exempt and so are all others 
whose freight the rails do not covet, or have no possible chance to obtain. 

A broad investigation by Congress of the entire case of MC—43, and particu- 
larly who financed what, when, and where, would seem to be indicated. In 
its course many other leads will be found, and if they are carefully followed 
up a maze of intrigue and manipulations will soon become apparent. 

The least that should result from it would be a law by Congress that no 
ICC employee can accept employment, directly or indirectly, from any kind 
of carrier, or carrier-associated group or business or union, until at least 5 years 
have elapsed. It might restore somewhat greater semblance of impartiality 
and interest for the public welfare and the public interest to those appointed 
and employed by Uncle Sam to promulgate and enforce laws and regulations 
for the benefit of all, rather than for a few. 

In the last analysis it becomes a question whether or not our democratic 
institutions with opportunity for all are to be given only lipservice, or whether 
they are to survive in fact. 

Here is the question in substance: Is the aggrandizement of a few railroad 
corporations and a few union moguls more important to the United States and 
the free world than the preservation, and that should include reasonable pro- 
tection and even some measure of reasonable expansion, possibilities of small, 
free enterprise? The backbone of this country is its capitalistic middle class. 
To liquidate it is the Kremlin’s greatest ambition. To preserve and protect 
and develop it, and thus show the feasibility, the practicability of a free, demo 
cratic, capitalistic society should be the greatest concern of every American 
citizen and every Member of Congress. 

That is the basic question your committee should squarely put before Con- 
gress. Only Congress, not ICC and not the Federal courts, can and should 
decide such fundamental policies. 

Are we to permit ICC, under railroad and union pressures, to systematically 
develop cases of unbridled, unrestricted, wild-running capitalism, permit, so 
to speak, ICC to give these parties a license to violate our very antitrust acts— 
in spirit and in fact—by ICC helping, if not conniving with them, these parties 
to get these issues past a naive majority of the Supreme Court by dressing up 
the issues as safety measures? 

Are we to permit these interests to bring economic ruination, plain liqnida- 
tion, via judicial fiat of ICC to tens of thousands of small, capitalistic enter- 
prises, upon nothing more than a few trumped-up and hadly exaggerated charges 
brought largely by some union lawyers at the instigation of the railroads and 
a few truckers with ambitions to become V. P.’s in charge of trucking with some 
railroad? 

And once these rail interests have taken over trucking and have eliminated 
effective competition, then they will raise their rates to a level which will drive 
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thousands of small producers, manufacturers, etc., against the wall, and it will 
nut be long before only concerns large enough to operate their own fleets will 
be able to maintain their operations and to prosper. They in turn will thank 
the rails for the elimination of their competitors by action not punishable under 
the antitrust laws. 

Perhaps few can, at this moment, see that we stand on economic crossroads. 
Yet these harmless little safety rules of ICC may someday be referred to by 
economists as a milestone, as the point at which the United States abandoned 
its old methods of doing business, its present way of life, the way of life our 
political orators claim so often they aim to preserve. 

If Congress permits these rules to stand, Mr. Karl Marx can smile and can 
say: “I told you so a hundred years ago. They never fail to follow through 
on my predictions.” And with him will smile the Kremlin. 

Let us make certain that ICC will hereafter more systematically uphold the 
American way, rather than the Marxist way of life. 

The United States Department of Commerce might also benefit by considering 
Mr. Marx’s predictions, before it permits itself to be hitched so unqualifiedly 
to the “new transportation policy” which is just another facet of the railroads’ 
ambitions to obtain a stranglehold monopoly upon transportation in the United 
States. 


APPENDIX 7 
INTERSTATE COMMERCE COMMISSION 
NO. MC—60780 (SUB-NO. 1) 
Guy SPAULDING EXTENSION—ALTERNATE ROUTES 
Decided July 21,1955 


On reconsideration, findings in prior report, decided May 21, 1954, affirmed. 
Public convenience and necessity found not to require operation by applicant 
as a common carrier by motor vehicle of general commodities, with excep- 
tions, over described alternate routes in Indiana. Application denied. 


John E. Lesow for applicant. 
Ferdinand Born for interveners in opposition to the adeite ation. 


REPORT OF THE COM MISSION ON RECONSIDERATION 


BY THE COMMISSION : 


By application filed November 13, 1952, as amended, Guy Spaulding, of Salem, 
Ind., doing business as Spaulding Transfer Line, seeks a certificate of public 
convenience and necessity authorizing operation, in interstate or foreign com- 
merce, as a common carrier by motor vehicle, of general commodities, except 
those of unusual value, dangerous explosives, household goods, as defined in 
Practices of Motor Common Carriers of Household Goods, 17 M. C. C. 467, com- 
modities in bulk, commodities requiring special equipment, and commodities 
contaminating or injurious to other lading, over various alternate routes as 
described in the appendix hereto, for operating convenience only, serving no 
intermediate points, in connection with carrier’s presently authorized, regular- 
route operations, between Salem, Louisville, Ky., and Cincinnati, Ohio, as de- 
scribed in the certificate issued in No. MC-60780, dated June 11,1941. C.I.M.&L. 
Transit Corporation, Schroder’s Motor Express, and © & D Motor Delivery 
Company oppose the application. 

In the prior report herein, decided May 21, 1954, division 5 (Commissioner 
Elliott dissenting) found that applicant had failed to show that the public 
convenience and necessity require the proposed operation, and that the applica- 
tion should be denied. On November 1, 1954, pursuant to petition of applicant, 
to which a joint reply was filed by protestant and interveners, we reopened the 
proceeding for reconsideration on the present record. 

In his petition, applicant urges that the effects of the prior decision are 
inequitable because (1) substantial rights are improperly denied applicant 
thereby, and (2) such a report would establish a dangerous precedent of dis- 
crimination against small carriers on account of their size. He argues that the 
‘onstruction in the prior report of alternate-route principles operates to deny 
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use of such routes to little carriers simply because their competition is less in 
degree than large-scale haulers; and that the per trip savings which would 
accrue to petitioner might appear small to large carriers but are, nonetheless, 
important toa small operator. He further argues that the change in service made 
possible by a grant of the authority sought would be inappreciable, at most, 
only an hour or so, and that a denial of the application prevents any effective 
remedy of the present situation in which severe bridge weight restrictions of a 
permanent nature hamper use of his regular route, impelling a deviation there- 
from in order to avoid violating the law. 

In their reply, protestant and interveners maintain (1) that the standards 
applied in the prior report to alternate-route situations are not based on falla- 
cious reasoning; (2) that the bridge limitations on applicant’s route between 
Louisville and Salem are wholly unrelated to the proposed operation between 
Louisville and Cincinnati; (3) that the route from Louisville to Cincinnati, if 
granted, would not be used under present conditions; and (4) that the prior 
decision is amply supported by the weight of the evidence and by reliable 
precedent. , 

As indicated in the prior report, applicant holds authority, as here pertinent, 
to operate as a common carrier by motor vehicle of general commodities, with 
exceptions, over specified routes, (1) between Salem and Louisville, from Salem 
over Indiana Highway 60 to junction U. 8S. Highway 31-E, and thence over 
U. S. Highway 31-E to Louisville; and (2) between Salem and Cincinnati, from 
Salem over Indiana Highway 56 to junction Indiana Highway 3, thence over 
Indiana Highway 3 to junction U. 8S. Highway 50, and thence over U. S. Highway 
50 to Cincinnati, serving all intermediate points on the above-described routes, 
with restrictions not here material. Tacking these two authorities at Salem, 
he can construct a through route over which he is authorized to perform a 
Cincinnati-Louisville service through Salem. The bulk of its operations are, 
however, between Louisville or Cincinnati, on the one hand, and Salem or some 
point on its routes in Indiana. 

At the time of the hearing, applicant showed all of his past operations for 
the first 6 months of 1953. Although he made no showing as to the volume of 
his Cincinnati-Louisville traffic, a study was made when the prior report was 
under consideration as to the volume of such traffic. The results set forth in 
the prior report are not criticized in applicant’s petition for reconsideration 
and are accepted here as substantially correct. Specifically, it was shown that 
during the first 6 months of 1953 applicant transported from Cincinnati and 
points beyond to Louisville (for delivery or interchange there) 646,828 pounds 
of freight, or an average of about 24,878 pounds weekly. In the reverse direc- 
tion, he transported from Louisville and points beyond to Cincinnati (for delivery 
or interchange there) 30,905 pounds, or about 1,188 pounds weekly. It was 
admitted that on many days no traffic was handled from Louisville to Cincinnati. 

Applicant seeks the proposed alternate-route authority in order to achieve a 
more efficient operation between Louisville and Cincinnati. The distance over 
his presently authorized route between Cincinnati and Louisville through Salem 
is 162 miles: whereas, the distances over proposed routes 1, 2, and 3 are 123 
miles, 131 miles, and 134 miles, respectively, which represent savings in mileage 
of 39, 31, and 28 miles. On the basis of an estimated cost of operation of 28 
cents a mile, he computes that he would save $10.92 a trip by use of proposed 


alternate route 1, $8.68 a trip by use of proposed alternate route 2, and $7.84 
a trip by use of proposed alternate route 3. He states that utilization of the 
alternate routes would not change his present overnight service between the 
points involved but would allow delivery an hour or so earlier. At present, 
movements through Salem involving peddle operations at intermediate points 
resuit in next-afternon deliveries between termini. 

Two bridges on applicant’s presently authorized route between Louisville and 
Salem have weight restrictions of 5,000 pounds and 7,000 pounds, respectively. 
Although the record indicates that he has regularly used these bridges for 
“anything less than 15,000 pounds,” he has, on occasion, deviated from his au- 
thorized route in order to avoid them. Section 208 (b) of the Interstate Com- 
merce Act provides that a motor common carrier may occasionally deviate from 
the route over which it is authorized to operate, and our rules and regulations 
permit such a deviation when a Federal, State, County. or other Government 
official, in the exercise of police powers, temporarily prohibits the operation of 
motor vehicles over such a route or a segment thereof. Here, however, the 
described weight limits apparently have been posted for a number of years, and 
consequently do not appear to be of a temporary nature. 
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Applicant operates 4 tractors, 4 trailers, and 3 pickup trucks, and maintains 
terminals at Cincinnati, Louisville, and Salem. His balance sheet as of June 
30, 1953, shows assets aggregating $22,000, consisting of: Current assets $1,500, 
and tangible property $20,500, chiefly equipment and machinery valued at $17,500 
Liabilities amount to $3,500, leaving a net worth of $18,500. His income state 
ment for the first 6 months of 1953 shows a profit of $9,276. 

Cc. I. M. & L. Transit Corporation, of Madison, Ind., holds authority, as here 
pertinent, to transport general commodities, with exceptions, between Cincinnati 
and Louisville, over the following route: From Cincinnati over U. 8. Highway 
50 to Aurora, Ind., thence over Indiana Highway 56 to junction Indiana High 
way 156, thence over Indiana Highway 156 to Vevay, Ind., thence over Indiana 
Highway 56 to junction Indiana Highway 62, thence over Indiana Highway 62 
to Jeffersonville, Ind., and thence across the Ohio River to Louisville, and return 
over the same route. It operates 3 units of equipment in each direction daily 
between these 2 termini, and hauls about 70,000 to 80,000 pounds each day 
on such trips. It normally renders an overnight service with early morning 
delivery, but, on occasion, affords same-day delivery. It has approximately 130 
units of equipment, all of which are owned, except 5 tractors, which are leased 
It maintains terminals at Louisville and Cincinnati and has not considered ap 
plicant a competitor in the past, but believes he would become one if granted 
the alternate-route authority here sought. 

C & D Motor Delivery Company, of Cincinnati, holds authority, as here per 
tinent, to transport general commodities, with exceptions, (1) from Cincinnati 
over U. S. Highway 42 to Louisville, and return, and (2) between Cincinnati, 
and points within 10 miles thereof, on the one hand and points in Kentucky, on 
the other. It has about 500 units of equipment, all of which are owned, except 
3 or 4 leased tractors. It maintains terminals at Louisville and Cincinnati. In 
January 1953, it transported 6,011,545 pounds of freight from Cincinnati to 
Louisville and 6,980,090 pounds in the reverse direction. Overnight service with 
morning delivery is furnished between these two points. This carrier believes 
that a grant of the authority sought would adversely affect its business because 
it would enable applicant to render similar, and essentially new or improved, 
service between Cincinnati and Louisville. 

Viewed in contrast with the traffic volume of opposing carriers, it is obvious 
that applicant does not have a substantial operation from the standpoint of 
Volume, particularly when the population and importance of the points in- 
volved are considered, and has not demonstrated that he is now an effective com- 
petitor for Cincinnati-Louisville traffic. In fact, the record indicates that no 
traffic was transported from Louisville proper to Cincinnati proper over some- 
what lengthy periods of time, and the total tonnage hauled between the two 
urban areas falls far short of a substantial amount. Notwithstanding appli- 
cant’s contentions, the conclusion is unescapable that his use of the proposed 
route would result in a vastly improved or even new service. Applicant’s argu 
ment concerning the bridge weight limitations on his present route between 
Salem and Louisville is not persuasive, as the remedy for this situation does 
not lie in a grant of authority to perform competitive operations between Louis 
ville and Cincinnati which is applicant’s real purpose here. From our review 
of the record we are unable to conclude that applicant has fulfilled the require 
ments for a grant of alternate-route authority herein on the grounds of operating 
economy and convenience. 

In reaching this conclusion, we are not unmindful of the fact that applicant 
is a relatively small carrier, and in appraising his present operation we have 
considered such fact. He is in no manner being penalized because of his size. 
We cannot ignore his present lack of a direct route between Cincinnati and 
Louisville, and his failure to conduct competitive operations between these im- 
portant cities at least to the point of loading regularly such limited equipment 
as he was operating. Lack of size does not preclude effective competition to 
the extent of one’s equipment however limited. This applicant has failed to 
show. We accordingly affirm the findings of division 5. 

On reconsideration, we find that applicant has failed to establish that the 
proposed operation is required by the present or future public convenience and 
necessity, and that the application should be denied. 

The order of division 5, dated May 21, 1955, denying the application, was not 
vacated and is in effect. No further order is required. 

ELLIOTT, Commissioner, dissenting : 

rhe application for all three alternate routes is based upon the grounds of 
operating economy and convenience, and it is not denied in the majority report 
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that applicant could, by use of the sought routes, operate more economically 
und more conveniently. However, the application is denied (1) because appli- 
cant is not “an effective competitor for Cincinnati-Louisville traffic,” and (2) 
because his use of such routes “would result in a vastly improved or even new 
service.” 

I agree that applicant is not an “effective competitor” for such traffic but 
I cannot agree with the proposition that because of that fact he should not be 
permitted to operate more economically and more conveniently. I am aware 
of the fact that in many prior proceedings we have used that test and I assume 
that such prior use is the reason for its appearance in this report. However, as 
practical as it may have been in the infancy of motor-carrier regulation, its use 
under present competitive conditions does no more and no less than throw an 
insurmountable barrier into the face of a small operator whose operational! 
termini are also those of large competitors. In short, it assures the large com- 
petitors that they will be granted alternate routes, and it just as surely assures 
the small operator that he will not be granted alternate routes. I am, of course, 
opposed to any such test—even though it may have been used since 1935. Instead 
of preventing a monopoly it helps to establish one, and once created, it becomes 
an instrument for the perpetuation of the monopoly. It encourages the large com- 
petitors to seek more economical and more convenient routes, consistent with the 
national transportation policy, but in the same breath it tells the small operator 
that he must continue to operate—if he can—over his present routes, no matter 
how wasteful and inconvenient they may be. 

The present proceeding presents a glaring example of the fallacy of such a 
test. The report sets out that applicant operates 4 tractors, 4 trailers, and 3 
pickup trucks (the latter obviously not used in over-the-road operations), that 
Cc. I. M. & L. Transit Corporation, an intervener in opposition, operates ap- 
proximately 1/30 units of equipment, and that C & D Motor Delivery Company, 
another intervener in opposition, has about 500 units of equipment. However, 
aside from the statement of such facts, the report apparently does not give 
them any weight in the determination of the competitive picture. Other facts 
which have some bearing, I believe, as to whether applicant could possibly be a 
serious competitor of his opponents herein are these: the two above-named 
interveners had, respectively, at the end of 1952, carrier operating property, 
$381,112, and $1,719,716, and operating income of $1,025,424, and $4,019,457. 
Cc. I. M. & L. employed 88 persons, and C & D employed 495 persons. 

In comparison, applicant, who is a class III carrier, had operating property 
which cost $24,501.90, his operating income in 1952 was $43,167.61, and his 
peak employment for the year was 7 persons. 

In spite of the obvious impossibility of making any plausible comparison be- 
tween applicant’s operations and those of interveners, the majority report 
states: 

“Viewed in contrast with the traffic volume of opposing carriers, it is obvious 
that applicant does not have a substantial operation from the standpoint of 
volume, particularly when the population and importance of the points involved 
are considered, and has not demonstrated that he is now an effective competitor 
for Cincinnati-Louisville traffic.” [Italics supplied.] 

Then, after stating that applicant has not fulfilled “the requirements for a 
grant of alternate-route authority herein on the grounds of operating economy 
and convenience,” the majority report rambles into what appears to be a rather 
inartistic attempt to apologize to applicant by saying: 

“In reaching this conclusion, we are not unmindful of the fact that applicant is 
a relatively small carrier, and in appraising his present operation we have 
considered such fact. He is in no manner being penalized because of his size.” 

Immediately, thereafter, however, follows the penalty—in these words: 

“We cannot ignore his present lack of a direct route between Cincinnati and 
Louisville, and his failure to conduct competitive operations between these 
important cities * * *.” [Italics supplied.] 

As a further reason for denying applicant the right to operate more economi- 
cally and more conveniently, the majority report states that his proposed oper- 
ation will “result in a vastly improved or even new service.” 

Even if the record were silent concerning comparative distances, average 
driving time, et cetera, a glance at a map would shfow that a “vastly improved 
or even new service” is impossible. However, the record is far from silent. It 


reveals that the present route of applicant totals 162 miles, and that he would 
save 39, 31, and 28 miles, respectively, by the use of the 3 proposed alternate 
routes. Since, as testified to by the secretary of one intervener, the driving 
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time for 162 miles is 64% hours—approximately 25 miles per hour—if applicant 
is granted use of the 3 alternate routes he would save about 1 hour 35 minutes, 
1 hour 10 minutes, and 1 hour 5 minutes, respectively. Furthermore, the record 
~hows that although one intervener uses a route which is 122 miles long, the 
sume as applicant proposes by saving 39 miles, and the other intervener uses 
a route which largely parallels that proposed route, neither intervener, by using 
routes of practically the length of applicant’s shortest proposed route is able 
to render less than overnight or, occasionally, same-day service. It does not 
require complicated mathematical computations to conclude that 6%, hours 
of driving time, betwen Louisville and Cincinnati, may result in either same- 
day or overnight service. Which service results will depend upon various con- 
tingencies, all to be determined by the operator, but the fact remains that if 
he wishes he can render same-day service or if he wishes he can render over- 
night service. In fact it would be rather difficult to spend more than 1 night 
driving between those 2 points. Therefore, although applicant, by his greatest 
proposed saving of about 1144 hours, would cut his driving time from 64, hours 
ito 5 hours, he must still provide, as do the 2 interveners, either same-day or 
overnight service. The 1% hours’ saving cannot change that—but it would, 
of course, make for a more economical and more convenient operation. But 
the majority report denies its use because, it says, it would be a vastly improved 
or even new service. 

The report contains only one possible basis for such a conclusion, and that 
is the statement that at present applicant’s “movements through Salem involv- 
ing peddle operations at intermediate points result in next-afternoon deliveries 
between termini.” Although that statement is supported by the record, it is 
such an incomplete appraisal of the evidence that it is entirely misleading. 
The testimony was that when there were dropoff shipments at various inter- 
mediate points, applicant made delivery of those shipments during the daytime 
and that on a trip from Louisville to Cincinnati if there were such dropoff ship- 
ments at practically every town on his route, he would arrive at Cincinnati at 
11 or 11:30 a. m., and would make Cincinnati deliveries in the afternoon. 
However it was also testified that when applicant did not have the dropoff 
shipments, he provided overnight service—as do both interveners. This testi- 
mony makes it obvious that, if he had only a few dropoff shipments, his Cin- 
cinnati delivery time would be governed accordingly, and that in those instances 
where, because of dropoff shipments at intermediate points, applicant makes 
Cincinnati deliveries in the late morning or afternoon, the granting of alternate 
routes would effect little or no change therein because the present time of Cin- 
cinnati delivery is not contingent upon the distance; it is governed by the 
fact that delivery of the dropoff shipments must be made during the day 
rather than at night and the Cincinnati deliveries are made thereafter. That 
will still be true regardless of whether applicant uses his present uneconomical 
route or any of the sought alternate routes. The determining factors in the 
time of delivery at Cincinnati are the number, sizes, and locations of the 
dropoff shipments, and not whether applicant is permitted to save 39 miles and 
an hour and a half. 

In addition to his desire to operate more economically and more efficiently, 
applicant was motivated, in the filing of the application herein, by the fact 
that 2 bridges on his presently authorized route have weight limitations, 1 of 
5,000 pounds and the other, 7,000 pounds. By the use of any one of the pro- 
posed alternate routes applicant would be able to bypass these bridges, but 
if no authority is granted he will not be able legally to bypass these bridges, 
nor will he be able legally to use them. Applicant admitted that he sometimes 
used the posted bridges, but that when he did not do so he operated over an 
unauthorized route. His inability to use the bridges no doubt prejudiced the 
presentation of his case herein because he could not show what shipments 
actually moved over his authorized routes. That counsel for interveners was 
aware of applicant’s predicament is strongly indicated by his objection to 
the admissibility of applicant’s exhibit concerning shipments moved on the 
ground, among others, that “certain of the shipments moved over unauthorized 
routes and therefore became unlawful and should not be considered by the 
Commission in the determination of a short-route case.” 

Although the majority report takes cognizance of the presence of the weight 
limitations, its observations thereon are purely negative. It explains that 
because applicant’s impediment to lawful operations is not of a temporary 
nature, he may not take advantage of section 208 (b) of the Interstate Com- 
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merce Act and our rules and regulations thereunder. Doubtless applicant was 
aware of such fact almost 3 years ago when he filed his application for authority 
to operate over alternate routes. 

In addition to the obvious hazard of the overweight use of posted bridges, such 
use is a criminal offense in Indiana. Nevertheless, the majority concludes that 
applicant’s argument concerning the’ bridge-weight limitations “is not persua- 
sive.” Thus, it appears that the majority report orders applicant either to go out 
of business or violate the law. 

I believe that in the interest of more efficient, more economical, and safer 
transportation applicant should be granted the three alternate routes sought. 
it is my opinion that if, as the majority report states, applicant has not ful- 
filled our requirements for such a grant, he has, nevertheless, fulfilled what our 
requirements should be. As stated by the Supreme Court of the United States 
in McLean Trucking Co. v. United States, 321 U.S. 67, 86: “the Motor Carrier Act 
is to be administered with an eye to affirmatively improving transportation fa- 
cilities, not merely to preserving existing arrangements or competitive practices.” 

Insofar as this proceeding is concerned, the following part of the national 
transportation policy of the Congress appears to be pertinent: “to promote safe, 
adequate, economical, and efficient service * * *.” [Italics supplied.] 

In my opinion the decision of the majority will have exactly the opposite 
result. It will force applicant te operate—if he can continue to do so—over 
an unsafe route, and it will deny him the right to operate economically and 
efficiently. 

I seriously doubt whether the Interstate Commerce Act was ever intended to 
include the power to regulate commerce so minutely or with such illogical re- 
sults as are reached in the majority report. 

COMMISSIONERS ALLDREDGE, ARPATA, CLARKE, and HUTCHINSON concur in this 
expression. 

APPENDIX 


1. Between junction of U. S. Highway 50 and U. Highway 421 at Versailles, 


S. 
Ind., and junction of Indiana Highway 62 and U. 8S. Highway 31-F, as follows: 


From junction U. S. Highway 50 and U. 8S. Highway 421 over U. 8. Highway 421 
through Bryantsburg and Belleview, Ind., to junction Indiana Highway 107, 
thence over Indiana Highway 107 to junction Indiana Highway 56, thence over 
Indiana Highway 56 through Hanover, Ind., to junction Indiana Highway 62, and 
thence over Indiana Highway 62 through New Washington, Charlestown, and 
New Watson, Ind., to junction U. S. Highway 31-E. 

2. Between junction Indiana Highway 3 and Indiana Highway 56, and june- 
tion Indiana Highway 3 and Indiana Highway 62 at Charlestown, Ind., over 
Indiana Highway 3 through Marysville and Otisco, Ind. 

3. Between junction Indiana Highway 56 and U. 8. Highway 31 at Scottsburg, 
Ind., and junction Indiana Highway 60 and U. S. Highway 31 at or near Cement- 
ville, Ind., over U. S. Highway 31 through Vienna, Memphis, and Sellersburg, Ind. 


APPENDIX 8 


EXTENSION OF OPERATIONS-RApDIO ACTIVE MATERIALS—INFORMATION SUPPLIED BY 
THE INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, December 7, 1955. 
Hon. JOHN J. SPARKMAN, 
United States Senate, 


Washington, D.C. 


My DEAR SENATOR SPARKMAN: At the hearing December 1, 1955, before the 
Select Committee on Small Business, some questions arose concerning an appli- 
cation in No. MC-21623 (Sub-No. 72), W. J. Dillner Transfer Co., Extension of 
Operation—Radioactive Materials, and the prescription of rules concerning the 
safe transportation of radioactive materials. 

Enclosed is a copy of the report of division 5 in No. MC-—21623 (Sub-No. 72), 
decided June 14, 1948 (48 M. C. C. 303), denying the application. Subsequently 
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a motion for oral argument and review was overruled by the entire Commission. 


In Docket No. 3666 regulations governing the transportation of radioactive 
materials were prescribed, effective January 21, 1948. These regulations have 
been amplified and modified at intervals of approximately 3 months. Under 
the regulations, radioactive materials have been divided into three groups de- 
pendent on their degree of radioactivity. The present regulations are contained 
in 49 C. F. R. 73.391, 73.392, 73.393, 73.394, 73.414, and 77.823. 

With kindest regards, I remain 

Sincerely, 
RicHarD F. MIrcHe.y., Commissioner. 


BUREAU OF EXPLOSIVES, 
ASSOCIATION OF AMERICAN RAILROADS, 
OFFICE OF CHutier INSPECTOR, 
New York 7, N. ¥., December 16, 1946. 
Mr. Cart D. ULMER, 
tssistant Director of Research, Koppers Co., Ince., 
Pitisburgh, 19, Pa, 

DeAR Mr. ULMER: Receipt is acknowledged of your letter of December 13 with 
reference to the preparation of regulations to govern the transportation of radio- 
active materials. 

About a year ago the Interstate Commerce Commission directed me to write 
regulations to govern the transportation of radium and radioactive materials, it 
being their thought that they were empowered by an act of Congress to govern 
the transportation of all hazardous articles. 

An exhaustive study has been made of the risk involved in the transportation 
of radium and radioactive materials causing emanation of alpha, beta, and 
gamma rays and the effects of the emanation of neutrons from various radio- 
active materials. Conferences have been held with those most actively con 
cerned with these materials and it is believed that very shortly there will be 
published by the Interstate Commerce Commission proposed regulations which 
will be distributed for criticisms and suggested changes. As soon as these pro- 
posed regulations are available I will see that you are supplied with a copy. 

Yours truly, 
H. A, CAMPBELL, Chief Inspector. 


INTERSTATE COMMERCE COMMISSION, 
BUREAU OF SERVICE, 
Washington 25, December 18, 1946. 
Mr. Cart D. ULMER, 
issistant Director of Research, Koppers Co., Inc., 
Pittsburgh 19, Pa. 


Dear Mr. ULMER: Receipt is acknowledged of your letter dated December 13, 
requesting information relative to regulations for the transportation of radio- 
active materials. 

This subject has been given a great deal of attention in the past months, and 
drafts of proposed transportation regulations have been prepared and their 
issuance as regulations will soon be given consideration by the Commission. In- 
asmuch as you have already written the Bureau of Explosives and National 
Bureau of Standards, you will doubtless receive some additional information as 
both organizations have been cooperating in this work. At the present time 
there are no regulations, but if some immediate shipments are contemplated we 
suggest that the Bureau of Explosives be contacted before shipments are made. 

Yours truly, 
CuHas. L. Harrison, Acting Director. 


Copy to: Mr. H. A. Campbell, Chief Inspector, Bureau of Explosives, 30 Vesey 
Street, New York 7, N. Y. 
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W. J. DILLNER TRANSFER Co., 
Pittsburgh, Pa., January 14, 1947. 
Secretary W. P. BARTEL, 
Interstate Commerce Commission, 
Washington, D.C. 
Dear Mr. SecreETary: Are there any other applications pending requesting 
authority to transport radioactive materials in Interstate Commerce? 
| have made some investigation and, so far as I can ascertain, the application 
of the W. J. Dillner Transfer Co. is the only one to transport such materials in 
specially constructed vehicles. 
Please advise me. 
Yours very truly, 
ERNIE ADAMSON, Attorney. 


JANUARY 20, 1947. 
Mr. ERNIE ADAMSON, 
Attorney, Pittsburgh, Pa. 


DEAR Mk. ADAMSON: In response to your letter of January 14, 1947, you are 
advised that our records are not kept in such a manner as to enable us to in- 
form you as to how many applications have been filed seeking authority to 
transport radioactive materials in interstate commerce, in specially constructed 
vehicles, nor are we able to inform you as to the carriers filing such applica- 
tions. 

Very truly yours, 
W. Y. BLANNiING, Director. 

Copy to District Director Snetzer. 


Recommended by Richard J. Flood, Jr., Examiner. 
(Signature) RicHarp J. Fs.oop, Jr. 


ORDER 


At a session of the Interstate Commerce Commission, division 5, held at its 
office in Washington, D. C., on the day of _____._-___ A. D. 


No. MC—21623 (Sub-No. 72) 
W. J. DILLNER TRANSFER CO., EXTENSION—-RADIOACTIVE MATERIALS 


Investigation of the matters and things involved in this proceeding having 
been made and said application upon due notice having been heard by the 
examiner, who has made and filed a report herein containing his findings of 
fact and conclusions thereon, which report is hereby made a part hereof, and 
said proceeding having been duly submitted : 

It is ordered, That upon full compliance with the requirements of sections 
215 and 217 of the Interstate Commerce Act, and with our rules and regula- 
tions thereunder, a certificate be issued to applicant authorizing operation, in 
interstate or foreign commerce, aS a common carrier by motor vehicle of the 
commodities described, and in the manner described in the findings in the 
issued report. 

It is further ordered, That the above-described certificate be issued upon 
the condition that operations authorized therein shall be conducted in accord- 
ance with all applicable rules, regulations, and requirements relating thereto 
issued by the Commission under part II of the Interstate Commerce Act. 

And it is further ordered, That this order shall be effective on 

By the Commission, division 5. 


W. P. BarTEL, Secretary. 
No. MC-—21623 (Sub-No. 72) 


W. J. DILLNER TRANSFER CO., ExTENSION—RADIOACTIVE MATERIALS 


Question: What action shall be taken in the above-entitled proceeding pend- 
ing the establishment by the Commission of regulations for the safe transpor- 
tation of radioactive materials? 
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Recommendation: That division 5 by order stay further action in this pro 
ceeding until the Commission has established regulations for the safe transpor 
tation of radioactive materials by motor carriers. 


Marcu 14, 1947. 
Memorandum to Division 5, Commisioners LEE, RoGers, and PATTERSON : 


There is attached a memorandum from Examiner Kassel dealing with the 
propriety of serving on examiner’s report and order which recommends the 
grant of a certificate to a motor common carrier to transport radioactive ma 
terials, and related articles, between all points in the United States. 

j concur in Examiner Kassel’s recommendation. 

BLANNING, 


No. MC—21623 (Sub-No. 72) 
W. J. Dit~tNer TRANSFER Co., ExTENSION—RADIOACTIVE MATERIALS 


Question: What action shall be taken in the above-entitled proceeding pend- 
ing the establishment by the Commission of regulations for the safe transpor- 
tation of radioactive materials? 

Recommendation: That division 5 by order stay further action in this pro- 
ceeding until the Commission has established regulations for the safe trans- 
portation of radioactive materials by motor carriers. 


Marcu 14, 147. 
Memorandum to Director BLANNING: 

In the above-entitled proceeding, the applicant, a corporation, seeks a certifi 
cate authorizing operations between all points in the United States as a motor 
common carrier of radioactive materials and related articles. A hearing has 
been held, and Examiner Flood has prepared a report recommending that the 
Commission grant the authority sought by the applicant. 

Applicant proposes to transport radioactive materials in vehicles especially 
designed to prevent harmful radiations of radioactive materials. It appears 
that the type of vehicles to be used has not been developed beyond the “idea” 
stage. It is indicated, however, that such vehicles would be insulated with lead 
and cadmium and equipped with radiation meters to detect the extent of 
radiation. 

The Commission has not established any regulations for the safe transporta- 
tion of radioactive materials. The transportation thereof, especially by motor 
carrier, without adequate safeguards, would be hazardous to the public safety. 
The Congress recognized the hazards of radioactive materials by certain provi- 
sions contained in the Atomic Energy Act, 1946 (42 U. 8. C. A. 1803). In that 
act, although Congress was careful to refrain from giving any power to the 
Atomic Energy Commission, which would restrict scientific research, it author- 
izes and directs that Commission to prevent hazards to public safety and health 
during research and production activities. The Atomic Energy Act however, 
contains no specific provisions for the regulation of the safe transportation of 
radioactive materials. Section 1805 (a) (4) thereof provides that the Atomic 
Energy Commission shall not distribute fissionable material to an applicant who 
is not equipped to observe such safety standards as may be established by 
that Commission. It appears, however, that the word “distribute” is not used 
in the sense of transportation but, rather, it connotes apportionment of the 
material for research, development, or other lawful uses. The word “dis- 
tribute” is used in other sections of the Atomic Energy Act, and it is generally 
used to mean apportionment. By section 1805 (d) (2) the Atomic Energy 
Commission is directed not to “license any person to transfer or deliver, re- 
ceive possession of or title to, or export from the United States any source 
material if, in the opinion of the Commission, the issuance of a license to such 
person for such purpose would be inimical to the common defense and security.” 
Here, it appears, that the words “transfer” and “deliver” refer to “possession” 
or “title,” rather than to transportation. 

The foregoing examples are given to show that there may be some basis, 
although not clearly warranted, for claiming that the Atomic Energy Commis- 
sion has some jurisdiction with respect to the safe transportation of radioactive 





1 Report of Special Senate Committee on Atomic Energy, S. Rept. 1211, U. S. Code Cong. 
Serv., oth Cong., 2d sess., p. 2-273. . ae 
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materials. I am of the opinion, however, that the absence of any specific lan- 
guage in the Atomic Energy Act in this connection reserves to our Commission, 
under the Transportation of Explosives Act and part II of the Interstate Com- 
merce Act, the duty of prescribing regulations for the safe transportation of 
radioactive materials. 

As stated, no safety regulations for the transportation of radioactive mate- 
rials have been prescribed by the Commission. The Commission’s Bureau of 
Service is now considering a rough draft of such regulations, which I under- 
stand are intended to cover transportation of radioactive materials by rail and 
motor carrier. My impression, however, is that there are important questions 
remaining for solution, particularly with reference to motor-carrier transporta- 
tion. Among these are the type of vehicle, protection of the driver of the 
vehicle, the distance which it is safe to transport the materials, ete. And it 
seems to me that any regulations proposed to be established for the safe trans- 
portation of radioactive materials should be submitted to, among other, the 
Atomie Energy Commission for criticisms and suggestions. 

The immediate question is whether the Commission should serve the examiner's 
recommended report and order, or hold the proceeding in abeyance until it has 
had an opportunity to consider and establish regulations for the safe transpor- 
tation of radioactive materials. I am of the opinion that the proceeding should 
be held in abeyance until appropriate safety regulations are established. Un- 
savory implications, I believe, may arise if the recommended order is served 
prior to the prescription of such regulations. 

I recommend that Division 5 order the proceeding held in abeyance until the 
Commission has established safety regulations for the transportation of radio- 
active materials. 

Respectfully submitted. 

KASSEL. 


SEPTEMBER 12, 1947. 
Mr. ERNIE ADAMSON, 
Attorney, W. J. Dillner Transfer Co., 
Pittsburgh, Pa. 


Dear Mr. ADAMSON: I have your letter of September 4, 1947, relative to No. 
MC-21623 (Sub-No. 72), application of W. J. Dillner Transfer Co. 

As you know, a hearing on this application was held on January 24, 1947. A 
report and recommended order, however, were not served in the proceeding, as 
division 5 of the Commission, on March 25, 1947, entered an order in the case, the 
last paragraph of which reads as follows: 

“It is ordered, That further action in this proceeding be, and it is hereby stayed 
until regulations have been prescribed by this Commission for the safe transpor- 
tation of radioactive materials.” 

As yet, no regulations have been prescribed by the Commission for the safe 
transportation of radioactive materials, the matter of their prescription now 
being under consideration in Docket No. 3666, In the matter of Regulations for 
Transportation of Explosives and other Dangerous Articles. This proceeding 
is being actively handled, and it is expected, therefore, that regulations govern- 
ing the transportation of radioactive materials will be formulated in the near 
future. As soon as such regulations are prescribed, an effort will be made to 
dispose of the Dillner application as promptly as possible. 

Respectfully, 


a ee 
Secretary. 


INTERSTATE COMMERCE COMMISSION 
Served 
NOTICE TO THE PARTIES 


OCTOBER 17, 1947. 
Ixceptions, if any, must be filed with the secretary, Interstate Commerce Com- 
mission, Washington, D. C., and served on all other parties in interest, within 20 
days from the date of service shown above, or within such further period as may 
be authorized for the filing of exceptions. At the expiration of the period for 
the filing of exceptions, the attached order will become the order of the Commis- 
sion and will become effective unless exceptions are filed seasonably or the order 
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is stayed or postponed by the Commission. To be seasonably filed, exceptions 
must reach the Commission on or before the date they are due. If exceptions 
are filed, replies thereto may be filed within 10 days after the final date for 
filing exceptions. : 

Any new operation to be authorized by the recommended order herein if it 
becomes effective may not be commenced until such time as the certificate has 
actually been issued. The certificate will not be issued until the applicant has 
complied with the provisions of the Interstate Commerce Act and the require- 
ments of the Commission thereunder. It should not be assumed that the recom- 
mended order has become effective as the order of the Commission until! a notice 
to that effect, signed by the secretary of the Commission, has been received. 


No. MC—21623 (Sub-No. 72) 
W. J. DILLNER TRANSFER Co. EXTENSION—RADIOACTIVE MATERIALS 


Submitted : 
Decided : 

Public convenience and necessity found to require operation by applicant as 
a common carrier by motor vehicle of radioactive materials between all points 
in the United States, over irregular routes. Application approved upon compli- 
ance by applicant with certain conditions. 

Ernie Adamson for applicant. 

Samuel P. Delisi for interveners. 


REPORT AND ORDER RECOMMENDED BY RICHARD J. FLOOD, JR., EXAMINER 


By application filed September 27, 1946, as amended at the hearing, W. J. 
Dillner Transfer Co., of Pittsburgh, Pa., seeks a certificate of public convenience 
and necessity authorizing operations, in interstate or foreign commerce, as a 
common carrier by motor vehicle of radioactive chemicals, materials, drugs, and 
medicines, requiring special handling and equipment, special containers there- 
for, and special instruments and equipment used in handling radioactive chem- 
icals, materials, drugs and medicines, between all points in the United States, 


over irregular routes. 

The application was referred to the examiner for hearing and the recom- 
mendation of an appropriate order thereon. Hearing was held at the chamber 
of commerce rooms, Pittsburgh, Pa., on January 24, 1947. Certain rail carriers 
intervened as their interest may appear. 

Applicant is presently authorized to operate as a common carrier of house- 
hold goods in 28 States and the District of Columbia; of machinery and articles 
requiring special equipment in 8 States; and also for the transportation of 
malt beverages between Pittsburgh, Pa., and points in Ohio and West Virginia. 
It operates 62 units of equipment and its president has had 36 years’ experi- 
ence in motortruck transportation. For these reasons, applicant is of the 
opinion that it has the experience and is qualified to transport radioactive 
materials which require special handling and equipment. In order that these 
materials may be safely transported it is proposed to construct special semi- 
trailers insulated with lead and other substances to prevent harmful radia- 
tions. Such vehicles would not be very useful in the transportation of other 
commodities and could not be used continuously in the transportation of radio- 
active materials as a lapse of time is necessary for the energy absorbed by the 
vehicles to dissipate. Such special bodies which would be suitable for mount 
ing on a truck chassis and which would permit the transportation in safety of 
radioactive materials and such apparatus as has been exposed to contamina- 
tion. Applicant is informed that the movement of these articles would be 
sporadic and between widely scattered points and that such shipments would 
require expedited delivery. As far as known, there are no other motor carriers 
authorized to transport materials covered by this application, and none opposed 
the application. 

The assistant director of research for the Koppers Co. is interested in the safe 
transportation of materials or articles that are radioactive. It is said that the 
largest present use for such materials is by the medical profession for the treat- 
ment of various diseases, and possibly to alleviate cancer. From a survey made 
by the American Medical Association in the early part of 1946, it was shown 
that there are 6,511 registered hospitals in the United States. The number of 
general hospitals carrying on work of all kinds was 4,744, and the laboratory 
technicians employed by these hospitals number approximately 15,000. The 
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number of X-ray technicians when employed on a full-time basis was 7,006, and 
1,604 on part-time basis. Of the 2,342 largest civilian hospitals included in the 
survey, 203 claimed to specialize in radiology and these hospitals are located 
at various points throughout the United States and all are potential consignees 
of radioactive materials. The services of a specially qualified motor carrier with 
suitable equipment is necessary and needed to transport such materials to these 
hospitals. However, the main interest of the Koppers Co. is in the possibility 
of energy competition between these new radioactive materials and other alter- 
native sources of power and fuel. This witness has also made an investigation 
concerning the existence of any rules, regulations, or requirements governing the 
safe transportation in intrastate or interstate commerce of radioactive materials. 
Apparently exhaustive studies are being made by several Government agencies 
concerning the risk involved in the transportation of radium and radioactive 
materials causing emanation of X-rays and the effect of the emanation of neu- 
trons from various radioactive materials, and that regulations governing the 
transportation of such articles will be published in the near future by the Inter- 
state Commerce Commission. 

A senior fellow at the Mellon Institute, who is also employed by the Koppers 
Co., stated that there are a large number of different radioactive isotopes of 
which only a few will have large commercial importance in the future. When 
shipped all radioactive materials have to be well shielded and should be put 
in a container. When the rays go on and are reflected back, the radioactive 
materials give off a number of different particles, and this container would 
prevent the efflux of such rays. Such containers should be constructed of 
lead varying in thickness to the amount of radiation as lead absorbs certain 
kinds of emanations and the lead containers should be enclosed in some kind 
of a metal sheeting plated with cadmium as cadmium has a power to stop 
emanation of neutrons to a very marked degree. After the lead shielding has 
transported a number of these shipments, it is said that it will be necessary to 
set the container aside for a while before further use as the lead gets con- 
taminated, but that within a certain period of time such radiations will dis- 
sipate themselves. It is the opinion of this witness that radioactive materials 
could safely be transported in a truck body that was shielded with lead and 
with cadmium plating, under appropriate rules and regulations prescribed for 
the safety of such operations. The art and science of manufacturing these 
products and the ultiization thereof is in its infancy. While the first line of 
commercial activity lies in the field of medicine, there is a very lively interest 
in chemical research for use of radioactive substances for trade purposes. The 
value of these shipments is very high and is not beyond the realm of reason 
to say that a shipment of half million dollars worth could be made in one truck. 
It is the opinion of this witness that the best way to transport this material is 
by truck, properly equipped, where it is loaded at the point of shipment and 
not removed from the vehicle until it reaches its destination. 

A certified physicist permitted to do radiation work for the Physicists Society 
of North America, who is engaged in such research work at the University of 
Pittsburgh, states that that institution is making plans for the manufacture 
and production of radioactive materials and that the plan is practically com- 
plete. The first commercial use of radio chemicals in any extensive way has 
been in the medical field, but important uses are also being developed in the 
industrial field, particularly wherein properly trained men are available. In 
addition to the cyclotrons for the production of radioactive materials at Pitts- 
burgh there are cyclotrons located at Rochester, N. Y., and several in Boston, 
Mass. Shipments would originate at any of these points or at other points 
where such materials may be produced. The usual shipment, including shielding 
container would weigh approximately 100 pounds and should be protected in 
transit by the use of lead containers. By using a shipping container and a 
carrier container which probably would be the lead lining of the truck with 
cadmium plating, it is felt that safety in transporation could be well realized. 

A witness for the Westinghouse Electric Corp. at Pittsburgh testified that 
his company expects to manufacture radioactive materials at that point and 
desires to have applicant’s service available for shipments to any point in the 
United States and the District of Columbia. 

The traffic manager of the Atomic Energy Commission at Oak Ridge, Tenn., 
supported the application. This organization is presently shipping radioactive 
materials principally for use in the medical field. It has its own shipping con- 
tainers, but desires to have applicant’s special equipment available for use, 
particularly, if such shipment should not be made by air. 
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From the evidence of record it appears to be conclusive that a special type 
of vehicle with lead lining and cadmium plating is necessary to transport the 
commodities here proposed. Apparently, there are no other motor carriers 
engaged in this service and this is the first application for such authority. 
The company desiring to perform this service has had long experience in the 
transportation field and is willing to have especially constructed vehicles of 
the type necessary to safely transport these commodities and effect needed 
distribution. No one questioned its ability, financial or otherwise, to perform 
the proposed service. 

There is no question of the need by shippers for the proposed transportation 
service, and appropriate authority should be granted subject to any rules, 
regulations, and requirements promulgated with respect to such traffic. 

The examiner finds that the present and future public convenience and neces- 
sity require operation by applicant as a common carrier by motor vehicle, in 
interstate or foreign commerce, of radioactive chemicals, materials, drugs and 
medicines, requiring special handling and equipment, special containers there- 
for and special instruments and equipment used in handling radioactive chemi- 
cals, materials, drugs and medicines, between all points in the United States, 
over irregular routes. 

The examiner further finds that applicant is fit, willing, and able properly 
to perform such service and to conform to the requirements of the Interstate 
Commerce Act and the Commission’s rules and regulations thereunder; and 
that an appropriate certificate should be issued. 

The examiner further finds that the above-described certificate should be 
issued upon the condition that operations authorized therein shall be conducted 
in accordance with all applicable rules, regulations, and requirements relating 
thereto issued by the Interstate Commerce Commission under part II of the 
Interstate Commerce Act. 

In view of the findings herein, the examiner recommends that the appended 
order be entered. 

By Richard J. Flood, Jr., examiner. 

(Signature) RicHarp J. FiLoop. Jr. 





ORDER, INTERSTATE COMMERCE ('OM MISSION 
No. MC~21623 Sub-No. 72 
W. J. DILLNER TRANSFER CO. EXTENSION—RADIOACTIVE MATERIALS, PITTSBURGH, PA. 


Present: William E. Lee, Commissioner, to whom the above-entitled matter 
has been assigned for action thereon. 

The recommended order of Examiner Richard J. Flood, Jr., in the above- 
entitled proceeding having been filed with the Commission and duly served on 
October 17, 1947, and good cause therefor appearing: 

It is ordered, That the date on which said recommended order shall become 
the order of the Commission and become effective, be, and it is hereby, postponed 
to November 28, 1947, unless prior to that date said order is stayed or further 
postponed by the Commission. 

Dated at Washington, D. C., this 7th day of November, A. D. 1947. 

By the Commission, Commissioner Lee. 


[SEAL] W. P. BarTeLL, Secretary. 


ORDER 


At a session of the Interstate Commerce Commission, division 5, held at its 
office in Washington, D. C., on the 24th day of November, A. D. 1947. 


No. MC 21623 Sub-No. 72 
W. J. DILLNER TRANSFER CO. EXTENSION—RADIOACTIVE MATERIALS, PITTSBURGH, PA. 


It appearing, That the above-entitled matter has been referred to Examiner 
Richard J. Flood for hearing and recommendation of an appropriate order 
thereon ; that said hearing has been had; that a recommended order, accom- 
panied by a report containing the reasons therefor, was filed and served on 
October 17, 1947, as provided in the Interstate Commerce Act: 
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And it further appearing, That the dates on which the said recommended order 
was to have become effective was postponed to November 28, 1947. * 

It is ordered, That the taking effect of the said recommended order in the above 
entitled matter be, and it is hereby, stayed pending the further order of the 
Commission. 

By the Commission, division 5. 


[sEAL] W. P. BarTe.t, Secretary. 


INTERSTATE COMMERCE COMMISSION 
No. MC-21623 (Sub-No. 72 
W. J. DILLNER TRANSFER CO.’ EXTENSION OF OPERATIONS—RADIOACTIVE MATERIALS 
Submitted November 24, 1947. Decided June 14, 1948 


Public convenience and necessity found not to require operation by applicant 
as a common carrier by motor vehicle of radioactive materials between all points 
in the United States, over irregular routes. Application denied. 

Ernie Adamson for applicant. 

Samuel P. Delisi for protestants and interveners. 


REPORT OF THE COMMISSION 


Division 5, Commissioners Lee, Rogers, and Patterson. 

By division 5: 

No exceptions were filed to the order recommended by the examiner, but it 
Was stayed by us. Our conclusions differ from those recommended. 

sy application filed September 27, 1946, as amended, W. J. Dillner Transfer 
Co., a corporation of Pittsburgh, Pa., seeks a certificate of public convenience 
and necessity authorizing operations, in interstate or foreign commerce, as a 
common carrier by motor vehicle, of radioactive chemicals, materials, drugs, 
and medicines requiring special handling and equipment, special containers 
therefor, and special instruments and equipment used in handling radioactive 
chemicals, materials, drugs, and medicines, between all points in the United 
States,’ over irregular routes. Certain rail carriers operating in official and 
trunkline classification territories appeared at the hearing in opposition to the 
granting of the application, but, upon amendment of the application so as to 
seek authority for the transportation of only those commodities requiring special 
handling and equipment, they did not actively oppose the application as amended. 

Applicant is now authorized to operate as a common carrier of household 
goods (a) between points in Allegheny, Westmoreland, Fayette, Washington, and 
Beaver Counties, Pa., on the one hand and, on the other, points in Illinois, Mary- 
land, Michigan, New Jersey, New York, Ohio, Virginia, West Virginia, and the 
District of Columbia: (6) between New York, N. Y., and points in Nassau 
County, N. Y., on the one hand and, on the other, points in Connecticut, New 
Jersey, Pennsylvania, and Rhode Island; (c) between New York, N. Y., on 
the one hand and, on the other, points in Delaware, Maryland, and the District 
of Columbia: (d) between New York, N. Y., on the one hand and, on the other, 
points in Maine and Massachusetts: and (e) between points in Gallia County, 
Ohio, on the one hand and, on the other, points in Florida, Texas, Oklahoma, 
Arkansas, Mississippi, Alabama, Georgia, South Carolina, North Carolina, 
Tennessee, Kentucky, Virginia, West Virginia, Maryland, Pennsylvania, Ohio, 
Indiana, Illinois, Michigan, New Jersey, New York, Connecticut, Massachusetts, 
Rhode Island, Delaware, and the District of Columbia, traversing Missouri for 
operating convenience only and, by operation through gateway points, to perform 
through service under a combination of the authorities described under (a), 
(b), (ec), (d), and (e). It is also authorized to transport certain machinery 
and articles requiring special equipment because of their weight or size between 
specified territories in eight States, and malt beverages from Pittsburgh to 
specified parts of Ohio and West Virginia. 


1 By letter dated December 2, 1947, subsequent to the hearing, applicant indicated that 
it would be satisfied with a grant of authority limited to points on and east of United 
States Highway 85. By another letter dated February 20, 1948, applicant indicated a 
willingness to restrict the territory proposed to be served to States in which it is author- 
ized to operate, in interstate or foreign commerce, as a motor common carrier of household 


goods, and state that it would not object if origin points were limited to points in New 
York, Tennessee, and Pennsylvania. 
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Applicant operates 62 units of equipment. Its president has had 36 years’ 
experience in motortruck transportation. Applicant proposes to construct 
special semitrailers completely lined with lead placed between two sheets of 
cadmium plated steel. In front, between the cargo and the driver of the tractor, 
the lead would be one-half inch in thickness and elsewhere one-fourth inch in 
thickness. The door in the rear would be of a vault type and equipped with a 
combination lock. Applicant is informed that shipments of radioactive ma 
terials would be sporadic and between widely scattered points, but that such 
shipments would require expedited delivery. The case is largely built upon the 
carrier’s offer to provide special equipment as described, and much of the public 
witnesses’ testimony relates to the use of such equipment. 

Three experts in the field of radioactive materials appeared at the hearing 
and offered evidence of a technical nature relating to the characteristics of 
the materials which applicant proposes to transport, and to the precautions 
which, in their opinion, must be taken to handle them. ‘The assistant director 
of research for the Koppers Co. appeared in a personal capacity as an expert, 
but not in his official capacity as a representative of that company. The 
Koppers Co. is engaged, among many other things, in the sale of coal and coal-tar 
products, and its main interest in radioactive materials is in the possibility of 
energy competition between such materials and other sources of power and 
fuel. The witness has been engaged in research activities for more than 30 
years. According to him, the largest present use for radioactive materials is 
by the medical profession for the treatment of various diseases, including cancer 
A survey of the American Medical Association in the early part of 1{46 re- 
vealed that there were about 200 civilian hospitals which claimed to specialize 
in radiology. These hospitals are located throughout the United States and 
the witness believes they are all potential consignees of radioactive materials 
He expressed the belief that the services of a specially qualified motor carrier 
to transport such materials wouid be of benefit to his company in the future, 
but as above stated, he did not testify as a representative of the company nor 
did he indicate any present need for the proposed service. 

Another expert, who also is employed by the Koppers Co., received his doctor's 
degree at the University of Pennsylvania, was an instructor and assistant pro- 
fessor of chemistry at Yale University, was employed during the war by the 
Monsanto Chemicai Co. at Dayton, Ohio, and is a senior fellow at the Mellon 
Institute. He stated that there are a large number of different radioactive 
isotopes of which only a few will have large commercial importance in the future; 
that all radioactive materials when shipped have to be well shielded in appro- 
priate containers: that such containers should be constructed of lead varying 
in thickness to the amount of radiation of various rays from the radioactive 
materials. He suggested that the lead containers should be enclosed in some 
kind of metal sheeting plated with cadmium. It was his opinion that after a 
number of shipments are made in the lead containers, and also in lead-lined 
vehicles, the containers and vehicles would become contaminated and would 
themselves be radioactive; that it would then be necessary that such containers 
and vehicles be set aside for a time before further use: and that after a period 
of time radiation from the containers and vehicle would be dissipated. It is 
the opinion of this witness that radioactive materials could be safely transported 
in a truck body that was shielded with lead and with cadmium plating under 
appropriate rules and regulations prescribed for the safety of such operations. 
The art and science of manufacturing these products and the utilization thereof 
is in its infancy. While the first line of commercial activity appears to lie 
in the field of medicine, there is a lively interest in chemical research in the 
use of radioactive substances for trade purposes. The witness stated that the 
Value of these shipments can be very high, and that a shipment valued at one- 
half million dollars could easily be made in one truckload. It is the opinion of 
this witness that the best method of transporting this material is by truck, prop- 
erly equipped, without removal of the material from the vehicle until it reaches 
its destination. He did not, however, on behalf of any shipper, express any 
specific need for the proposed service. 

A certified physicist permitted to do radiation work for the Physicists Society 
of North America, who is engaged in research along this line at the University 
of Pittsburgh, stated that the university was making plans for the manufacture 
and production of radioactive materials and that the construction of its cyclotron 
Was practically complete. The first commercial use of radio chemicals has been 
in the medical field, but important uses are also being developed in the industrial 
field. In addition to the cyclotrons for the production of radioactive materials 
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at Pittsburgh, there are cyclotrons at Rochester, N. Y., Boston, Mass., and at 
other places throughout the United States. Shipments of radioactive materials 
may originate at any place where such materials are produced. The usual 
shipment, including shielding container, would weigh approximately 100 pounds. 
The witness felt that by using a shipping container and a carrier container, which 
probably would be the lead lining of a truck with cadmium plating, safety in 
tranportation could be realized. He indicated a future need of the university 
for the proposed service, but his testimony was clearly based on the assumption 
that the commodities in question could be moved with safety only in equipment 
of the type proposed to be used by applicant. 

In addition to the 3 experts referred to above, 2 other witnesses appeared 
One is an employee of the Westinghouse Electric Corp, in charge of traffic at East 
Pittsburgh, Pa., and the other is traffic manager of the United States Atomic 
Energy Commission at Oak Ridge, Tenn. The representative of Westinghouse 
Electric Corp. stated that his company expects to manufacture radioactive ma 
terials at Pittsburgh, and that it desires to have applicant’s service available 
for shipments to any point in the United States. But, again, it is clear from 
the record that his testimony is based on the assumption that use of such special 
equipment as proposed to be supplied by applicant is necessary in the movement 
of this traffic. The Atomic Energy Commission is now shipping radioactive 
materials. It provides its own shipping containers, but, according to its traffic 
lmanager, it desires to have applicant’s special equipment available for use in 
making shipments which are not made by air. Its representative, however, 
did not express a present need for applicant’s service, and also did not know 
whether any protection, such as a specially constructed truck, in addition to 
its shipping containers, would be required. 

Since the hearing herein, this Commission, on October 24, 1947, in docket 
No. 3666, issued its regulations governing the transportation of radioactive ma- 
terials. These regulations, which have been in full force and effect since Jan 
uary 21, 1948, prescribe the method of packing. marking, and labeling shipments 
of radioactive materials and the manner and quantity in which they may be 
loaded, unloaded, transported, and stored. They also provide such other require- 
ments as are deemed necessary for the safe transportation and handling of 
these commodities. It should be noted that while special packing and handling 
of radioactive materials is required, there is no requirement that specially con 
structed vehicles, such as applicant suggests, must be used in performing the 
transportation. It should also be noted that the experts who testified in the 
instant proceeding stressed the importance of safe containers. While, for the 
utmost protection of the public, they endorsed the use of specially constructed 
lead-lined vehicles, for the protection of persons handling the shipments, the) 
testified that the use of safe containers was of primary importance. If the 
packing requirements prescribed by the regulations are observed, it is not appar- 
ent, so far as we know at the present time, that any such equipment or specialized 
carrier service as proposed by applicant will be required. 

The Commission’s regulations governing the transportation of radioactive 
materials were issued after many months of experiment and conferences with 
noted authorities on the subject. Consultations were had with experts employed 
by the Atomic Energy Commission. At the request of that Commission, for 
security and other reasons, shipments of radioactive materials made by it or 
under its direction or supervision, which are escorted by trained personnel spe- 
cially designated by it, are exempted from the regulations. As to shipments 
which are not so escorted, it was the belief of the Atomic Energy Commission 
that it would be able to comply with the regulations. That Commission sug- 
gested, however, that unusual situations might arise in which variance from 
the requirements of the regulations would be desired. It also suggested that 
after the passage of time when experience in operating under the regulations 
had been accumulated, it might recommend amendments to the regulations. It 
is obvious that, with the limited commercial use of atomic energy at the present 
time when viewed in the light of its potentialities, much is yet to be learned in 
connection with the transportation of these radioactive materials. 

Undoubtedly considerable knowledge is being acquired about radioactive mate- 
rials and methods of handling them, but at the present time the knowledge of 
even the experts is limited. The regulations of this Commission governing this 
transportation were based upon the best information then available. As progress 
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is made and experience and knowledge is gained, the regulations will be modified 
accordingly. It is conceded by everyone that the transportation of these mate- 
rials is exceedingly hazardous, As now informed, we are not prepared to grant 
extensive permanent authority to operate over all highways. As has been 
pointed out, there is very little evidence of record of any definite need for 
applicant’s proposed service, and such as there is, is based on what we now 
helieve to be an erroneous assumption as to the character of the transportation 
equipment which would be required. Despite the absence of opposition to the 
application at the hearing, we are not convinced that a need for the proposed 
service has been shown, or that existing carriers are unable or unwilling to 
provide such service as may be required by any shipper. To a large extent, 
the lack of opposition appears to be attributable to a lack of information as to 
the transportation requirements of the commodities in question. There were 
numerous protests to the application. A statement of applicant's counsel at 
the hearing indicates that the lack of opposition there was due to his having 
supplied them with information as to the special lead- and steel-lined equipment 
it was proposed to utilize. Our discussion in this regard is not to be construed 
as an expression on our part that we consider applicant to be taking unnecessary 
precautions. It shows only the general lack of a full and complete understanding 
of the subject at this time by all interested persons. 

Admittedly, the need for transportation of commodities involved is sporadic. 
Denial of this application does not mean, however, that authority to perform 
such service by motor vehicle cannot be obtained if and when a need arises and 
a fully qualified carrier seeks such authority. In the event of a need for such 
service, applicant or any other motor carrier may seek temporary operating 
authority from us under the provisions of section 210a (a) of the Interstate 
Commerce Act, as amended. Weare daily granting temporary operating authori- 
ties to perform services for which there is an immediate and urgent need. Such 
temporary authority may be granted for any period ranging from 1 to 180 days 
and may involve shipments of ordinary commodities or commodities of unusual 
size, weight, or other unusual transportation characteristics. We have granted 
temporary authority to transport dangerous explosives, and have limited such 
authority to the use of certain highways and attached such other safeguards 
as we deemed necessary for the maximum protection and safety of the public. 
The movements may be between specified points or between numerous points in 
defined areas. When an emergency exists, such temporary authority applica- 
tions can be made by telephone or telegraph, and a carrier can be authorized 
to begin operation thereunder within a few hours after the authority is first 
sought. If, therefore, a particular need for transportation of radioactive mate- 
rials should suddenly materialize for which there is no existing carrier service 
available, capable of meeting the need, it may be adequately met, so far as oper- 
ating authority is concerned, by an application for temporary authority. 

We find that the present and future public convenience and necessity do not 
require the proposed operation, and that the application should be denied. 

An order denying the application will be entered. 

Commissioner Patterson dissents. 


ORDER 


At a session of the Interstate Commerce Commission, division 5, held at its 
office in Washington, D. C., on the 14th day of June, A. D. 1948. 


No. MC-21623 (Sub-No. 72) 





W. J. DILLNER TRANSFER CO., EXTENSION—RADIOACTIVE MATERIALS 


Investigation of the matters and things involved in this proceeding having 
been made, and said division, on the date hereof, having made and filed a report 
herein containing its findings of fact and conclusions thereon, which report is 
hereby made.a part hereof: 

It is ordered, That said application be, and it is hereby, denied. 

By the Commission, division 5. 


[seat] W. P. Barret, Secretary. 





aaa 
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BEFORE THE INTERSTATE COMMERCE COM MISSION 
MC—21623, Sub-No. 72 


APPLICATION OF W. J. DItLNerR TRANSFER Co., EXTENSION——-RADIOACTIVE 
MATERIALS 


MOTION FOR ORAL ARGU MENT AND REVIEW BY THE FULL COMMISSION 


Now comes applicant W. J. Dillner Transfer Co. and requests that the full 
Commission grant oral argument and review in the above-entitled matter. 

On June 14, 1948, division 5, Commissioner Patterson dissenting, filed its 
decision in the above-entitled matter. The findings, as stated, concerning the 
filing of the application, the hearing and most of the testimony, are substantially 
correct and will not be repeated here. However, the report does not mention the 
unreasonable delay in serving the proposed report and order of the examiner or 
the attempt of persons in the Motor Carrier Bureau to dispense with the pro- 
posed report altogether. The decision denies the application entirely. The 
reasons stated for the denial and the conclusions as well as the inferences an- 
nounced are erroneous and unfounded. The basis for these unjust conclusions 
are vague statements made to the division by certain persons from another see- 
tion of the Commission who in turn conferred with other vague unnamed per- 
sons. None of these circumstances recited by the division appears of record. 
If there was any real opposition to the application it was prosecuted without the 
knowledge of the applicant and without any opportunity being accorded to refute 
or meet such evidence, if any. Applicant has heard many rumors concerning 
the handling of this case in the Motor Carrier Bureau and in another section of 
the Commission. The division had no right to hear any persons in opposition 
to the application except in strict ‘conformity with the law and the rules of 
practice. ; 

Counsel for applicant has requested the Chairman, a member of the division, 
to make available to him the facts or statements upon which the division acted. 
This request has been refused. The conclusions and inferences announced by the 
majority of division 5 are so erroneous, arbitrary, and contrary to the evidence 
as to constitute a gross abuse of power. 

Applicant requests : 

(a) Review by the full Commission. 

(b) Oral argument before the full Commission. 

(c) An order reversing the decision of division 5 and granting the 
application. 

The manner in which this case has been considered and determined denies to 
applicant due process of law. The attempt to obstruct the filing of the ex- 
aminer’s proposed report was a denial of due process of law. 

The decision and order of division 5 denying the application should be reviewed 
and reversed, after oral argument. 

Respectfully submitted. 

ERNIE ADAMSON, 
Pittsburgh, Pa., 
For Applicant. 

JULY 12, 1948. 

NotreE.—The decision in this case did not reach applicant’s counsel until 
June 23, 1948. 

A copy of the foregoing motion has been mailed to Sam P. Delisi, Pennsylvania 
Railroad Station, Pittsburgh, Pa. 





Avecust 5, 1948. 
Mr. ERNIE ADAMSON, 


Commerce Counsel, Mount Lebanon, 
Pittsburgh 16, Pa. 


DEAR Mr. ADAMSON: I have your letter of July 26 relative to No. MC—21623 
(Sub-No. 72). W. J. Dillner Transfer Co. Extension—Radioactive Materials, 
in which you state that vou understand that the Commission has 1 and probably 
2 confidential files in this proceeding and that our order of March 25 and part 
of our report of June 14 were based on such files. You asked that a date be 
fixed for the inspection by you of such files. I regret that I have been unable 
to make a more prompt reply to your letter, but I assure you that the delay has 
been unavoidable due to pressure of other work. 
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The order of division 5 of March 25, 1947, to which I assume you refer, stated 
that applicant sought authority to transport in interstate or foreign commerce, 
among other things, radioactive materials and that regulations for the safe 
transportation of these materials had not been formulated, and ordered that 
further action in the proceeding be stayed until such regulations were pre 
scribed. The evidence presented at the hearing established that the trans 
portation of radioactive materials is exceedingly hazardous and that unusual 
precautions are necessary to protect the public. You will recall that testimony 
of Witness Ulmer and exhibits presented by him at the hearing made reference 
to the fact that regulations to govern the transportation of radioactive materials 
were then under consideration by the Commission. The status of the application 
and the fact that regulations for the safe transportation of radioactive materials 
had not formulated, but were then being actively considered, were called to the 
attention of division 5 by memoranda of March 14, 1947, from the Bureau of Motor 
Carriers. After due consideration, division 5 entered the order of March 25, 1947 
At the direction of division 5 the memoranda of March 14, 1947, have been placed 
in the docket file. 

As stated in my letters of June 30 and July 12 to you, the report of division 5 
of June 14 is based upon the evidence presented at the hearing and discussed 
in some detail in that report. All such evidence is in the docket file. The 
division took official notice of the regulations prescribed by the Commission on 
October 24, 1947, in docket No. 3666. These regulations are not in the docket 
tile, but as stated in my letter of June 30 to you, with which I enclosed a copy of 
them, they were published in the Federal Register. 

The Bureau of Motor Carriers and the offices of members of the Commission 
have files containing copies of the reports and orders issued in No. MC-216238 
(Sub-No. 72) and various intrabureau and interoffice memoranda. The Bu- 
reau of Service has files containing correspondence and interbureau memoranda 
relating to the order of October 24, 1947, in docket No. 3666. These are not public 
files and are not open for inspection by other than members and employees of the 
Commission. 

The order of the Commission of September 9, 1946, which was published in the 
Federal Register pursuant to the provisions of the Administrative Procedure Act, 
provides, in part, as follows: 

“(b) Inspection of records—(1) List of records.—The following files and 
records of the Commission are public records in the custody of the Secretary, 
sections 16, 204, 316, and 417 of the act (49 U. S. C. and Supp., 16, 304.916 and 
1017), and may be inspected at the Commission’s office in Washington, upon 
reasonable request : 

“Copies of tariffs, rate schedules, classifications, powers of attorney, con 
currences, and contracts filed with the Commission pursuant to sections 6, 217, 
218, 306 and 405 of the act (49 U. S. C. and Supp. 6, 317, 318, 906, and 1005) 

“Annual and other periodical reports filed with the Commission pursuant to 
sections 20, 220, 313, and 412 of the act (49 U. S. C. and Supp., 20 913, 
and 1012). 

“All docket files, including pleadings, depositions, exhibits, transcripts of testi 
mony, recommended and proposed reports, exceptions, briefs, and reports and 
orders of the Commission in any proceeding. Other files in the discretion of the 
Commission. 

“(2) Requests to inspect records.—Requests to inspect such records should be 
made at the Secretary’s Office or at one of the public reference rooms in the 
Commission’s Washington office. Copies of certain rate schedules, tariffs, and 
copies of certain reports filed by motor carriers are available for inspection at 
the district offices of the Bureau of Motor Carriers (49 C. F. R., 1946 Supp., 
0.10 (b) ).” 

The docket file in No. MC-21623 (Sub.-No. 72) may be inspected by you at the 
Secretary's Office on any business day. 

With kind regards, I am 

Sincerely yours, 
——., Chairman. 


DECEMBER 3, 1948. 
Mr. ERNIE ADAMSON, 
Care of W. J. Dillner Transfer Co., 
Pittsburgh 16, Pa. 
Dear Stk: This will acknowledge your letter of November 30, asking how the 


Commission voted on November 8, 1948, on motion of applicant in MC—21623 
Sub-No. 72. 
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All Commissioners were present at the conference. Chairman Lee and Com- 
missioners Mahaffie, Miller, Rogers, Johnson, and Mitchell voted to overrule the 
motion. Commissioners Aitchison, Splawn, Alldredge, Patterson, and Barnard 
voted to sustain the motion. 

Respectfully, 
, Secretary. 


DECEMBER ¥, 1948. 
Mr. ERNIE ADAMSON, 
Commerce Counsel, Mount Lebanon, 
Pittsburgh 16, Pa. 

DEAR Mr. ADAMSON: I have your letter of December 6 in regard to MC—21623, 
Sub—72. 

You inquire (1) whether Commisisoner Johnson is supposed to vote on matters 
of this kind while he is head of ODT. Commissioner Johnson, although head of 
ODT, is also a Commissioner and the Commission may call upon him at any time 
to participate in any proceeding that the Commission may desire. He is available 
if his vote is needed in cases where otherwise the vote would be a tie. You also 
ask for a copy of any order or instruction referring the matter to Examiner 
Kassel. 

I know of no order or written instruction referring this matter to Examiner 
Kassel. I know of no law which would prohibit Mr. Kassel’s superior from 
requesting him to write a memorandum to him with respect to any matter on 
which he might desire advice. That apparently is what happened in this case 
and the recommendation of the examiner was forwarded to the Commission 
with the endorsement of Mr. Kassel’s superior. 

Very truly yours, 
—_— ——_——., Secretary. 


APPENDIX 9 


STATEMENT OF Mr. Harry SORKIN TO THE SENATE SMALL BUSINESS COMMITTEE 
With REFERENCE TO ADMINISTRATION OF THE Motror CARRIER ACT OF THE 
INTERSTATE COMMERCE COMMISSION (DECEMBER 21, 1955) 


Gentlemen : 

1. My name is Harry Sorkin. I am president of Rickenbacker Transportation, 
Inc., a small closed corporation with principal offices located at 1 Bloomfield 
Avenue, in the city of Newark, N. J. 

2. My company is engaged in the transportation of commodities generally, 
with certain exceptions, as a common carrier by motor vehicle and authorized to 
conduct such operations by virtue of a certificate of public convenience and 
necessity, issued to it by the Interstate Commerce Commission in docket No. 
MC-30893. 

3. By the terms of my company’s certificate, it is restricted to the transporta- 
tion of commodities “‘which are at the time moving on bills of lading of freight 
forwarders.” This restriction was placed in the certificate by the Commission 
itself, over our objection. 

4. My company has been in business, transporting property for National Car- 
loading Corp., a freight forwarder, for over 22 years, and by virtue of the restric- 
tions in said certificate is prohibited from transportaing for anyone except 
freight forwarders—this is our sole source of traffic. My company transported 
property for National Carloading Corp. many years before there wus any Fed- 
eral regulation of motor carriers and is the holder of a so-called grandfather 
certificate. The meaning of a grandfather certificate is that we are permitted 
to continue to conduct that type of business which we were carrying on prior to 
the effective date of Federal regulation. Proof was adduced of our operations 
prior to the effective date of the Motor Carrier Act in hearings held by the Inter- 
state Commerce Commission. 

5. It has always been the practice of our company, from the time of its com- 
mencing business, to transport traffic for National Carloading Corp. on an all- 
commodity basis; that is, we transport truckloads of freight forwarder traffic 
between various terminals for a fixed charge per hundredweight, with no dis- 
tinction being made as to the different classes of freight moving in the trailer. 
However, the carloading companies guarantee us a minimum payment for 20,000 
pounds, whether or not that amount of tonnage is actually carried. 
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6. Our company has, during this period of over 22 years, prospered. It has 
received compensation from the National Carloading Corp. sufficient to cover its 
cost of said service, plus a reasonable profit. The “proof of the pudding” is 
the fact that we have continuously remained in business for over 22 years, and 
during the greater number of years shown a satisfactory profit. 

7. The Interstate Commerce Commission has, throughout the years, found no 
fault with our rates and charges until recently. From time to time, as our costs 
of operation increased, we applied to National Carloading Corp. for increases 
and have, in each instance, where proper, received satisfactory increases in 
rates. 

s. Our company is a small business, and its personnel consists of 35 persons, 
both in executive and operating capacity. We operate 43 trailers. 

%. By reason of our specialized service, terminal-to-terminal operations, solely 
for freight forwarders, we are able to eliminate substantial expenditures, which 
common Carriers serving the general public must maintain. For instance, my 
company is not required to maintain terminals or pickup or delivery facilities 
at point of origin or destination. The National Carloading Corp. provides these 
iacilities. Neither are we required to hire freight solicitors to secure freight. 
Nor are we required to maintain expensive tariff or billing departments. Na- 
tional Carloading Corp. prepares our manifests and sets forth our tariff charges. 
We merely check these manifests to ascertain if we have received the correct 
transportation charges. In addition to the foregoing savings, since the freight 
torwarder traffic moves under seal, we are able to enjoy substantial savings in 
cargo insurance premiums over that realized by regular common carriers. 

10. My company, Sullivan Lines, Midwest, and Hancock Truck Lines are, to 
the best of my knowledge, the only four common carriers in the United States 
which have been restricted by the Interstate Commerce Commission to the 
transportation of commodities “which are at the time moving on bills of lading 
of a freight forwarder.” In the transporting industry we have become known 
as captive carriers. 

11. For reasons unknown to me, on or about the 27th day of September 1951, 
the Interstate Commerce Commission instituted, on its own motion, proceedings 
initiating an‘investigation into and concerning lawfulness of certain motor 
common carrier rates and charges, and rules, regulations, and practices affecting 
such rates and charges applicable to the transportation in Interstate Commerce 
of merchandise in mixed truckloads, from, to, or between various points in 
Central, New England, trunkline, and certain trunkline territories, in Interstate 
Commerce Commission Docket No. MC-C-1331. My company, along with Sulli- 
van Lines, was made a party to said proceedings over our objections. We pointed 
out the different nature of our business from other common carriers, the differ- 
ence of our operating costs from other general common carriers, but without 
avail. 

12. For approximately 4 years various hearings were held in which we at- 
tempted to point out the difference between our costs and those of other common 
carriers, our specialized service and inherent advantages of our type of opera- 
tions. Numerous orders have been issued, and finally on April 4, 1955, the Com- 
mission issued an order whereby our rates and charges for the first time, were 
found unreasonable, unlawful, and destructive. In my opinion, our rates were 
so found because they were less than the general common carriers by motor 
vehicle and the railroads. By this order of April 4, 1955, they unlawfully denied 
us the right to initiate our own rates and required us to establish and maintain 

tes ona parity and on a basis of an arbitrary percentage of certain rates charged 
by railroads, totally ignoring our costs and expenses, rate of return, and other 
iccepted basis for establishing rates to be charged by motor carriers such as 
we are, ; 

13. The Commission, by this arbitrary order of April 4, 1955, automatically 
ixes the level of rates to be charged by us to railroad rates. There can only be 
one answer for such an order, and that is to protect the traffic for railroads, and 

i the present instance take away traffic which we have historically enjoyed and 
turn it over to the railroads. 

14. The Commission, by its order of April 4, 1955, unlawfully failed to con- 
sider the inherent advantages of transportation by carriers such as our com- 
july and ignored the national transportation policy as stated in the Interstate 
unerce Act and the admonition set forth in title 49, United States Code, sec- 

n316 (i), in which the Commission is required to recognize the effect of rates 
on the movement of traffic by our company and others in like situation to the 
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need, in the public interest, of adequate and efficient transportation service at 
the lowest cost consistent with the furnishing of such service. 

15. The Commission, by its order of April 4, 1955, placed our company and 
other captive carriers at the mercy of the rails who can control our rates without 
our being able to do anything about the situation. 

16. To make matters worse, the Interstate Commerce Commission refused to 
reopen and reconsider its order of April 4, 1955, but on the other hand, did reopen 
a companion case involving assailed rail rates (docket No. 310063. The rates 
involved in this rail proceeding were rates to which our company’s charges were 
connected. By this discriminatory action a far more inequitable situation was 
brought about than could have ever existed prior to the investigation of my 
company’s rates and charges and those of the other “captive carriers.” The net 
result of the reopening of the rail rate case and the refusal to reopen the motor 
carrier rate case is to permit the railroads to charge any rate that they desire, 
far undercutting my company’s rates which it is required to charge by the April 4, 
1955 order, and thus take away from us traffic which we have enjoyed for over 
22 years. This, in my opinion, is discrimination in favor of the railroads. 

17. In view of the foregoing circumstances, National Carloading Corp., on or 
about the Ist day of December 1955, advised my company and Sullivan Lines by 
telegram that it would no longer be able to afford our services in view of our 
forced increases in rates and lower rates afforded by other carriers (the 
railroads). 

18. By the order of April 4, 1955, the Interstate Commerce Commission would 
force us to create large and expensive tariff and billing departments which are 
totally unnecessary in order to carry on our business except as means to deter- 
mine changing rates initiated by railroads. My company is totally unfamiliar 
with classifications of freight and such tariff requirements. This requirement, 
along with the other requirements of the Commission’s order of April 4, 1955, 
will because of the unnecessary costs thereof force us out of business—a business 
that we have conducted lawfully and in the benefit of the public at low trans- 
portation costs for over 22 years. 

19. In order to comply with the Commission’s order of April 4, 1955, we would 
be required to charge wholly unrealistic rates which are exorbitant and far 
beyond a reasonable rate and cost of operation just in order to protect rail 
competition. 

20. Likewise, the railroads could achieve the same results by lowering their 
rates at a future date (even though not compensatory to them) to such a level 
as to force us out of business. 

21. It is interesting to note that the results brought about by the Commis- 
sion’s order of April 4, 1955, favoring the railroads, has brought about a result 
which was never contemplated by the House’ and Senate Committees which 
handled bills which later became the Motor Carrier Act. In fact, opponents of 
Federal legislation of motor carriers predicted such a result, but they were 
assured that such a result could never come about. I refer your committee to 
the statements of Senator Wheeler, chairman of the Senate Committee on 
Interstate and Foreign Commerce, made at page 5650 of Congressional Record, 
No. 79. 

“As I see it, practically all the criticisms that have been made against the 
hill have been made on the theory that the Commission was not going to carry 
out the policies laid down by the measure. There has been a fear upon the part 
of some people—in my judgment, an unfounded fear—if the administration of 
this bill were turned over to the Interstate Commerce Commission, that Com- 
mission might regulate bus and truck transportation in the interest of the genera! 
public, and that it might not give bus and truck operators a fair deal. It is 
fair to say to the Senate that the American Trucking Associations, Inc.. and 
likewise the water carriers of the country, have insisted that the Commission 
should be reorganized and that a bill should be passed reorganizing the Com- 
mission if the truck bill and the water-carrier bill should pass. so as to set up 
in the Interstate Commerce Commission a special division for the handling of 
each particular kind of transportation. Coordinator Eastman has made recom- 
mendations to that effect, and I wish to say to the Senate that I have promised 
hoth the water carriers, if their water-carrier bill is passed, and likewise the 
bus and truck interests, that I would try to have passed a bill in accordance 
with the recommendations of Coordinator Eastman.” 
p. 5656.) 
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“There has been propaganda by some who do not want any regulation to the 
effect that this bill would cause an increase of rates up to the standard of the 
railroad rates. That contention is not based upon any fact, but is based upon 
pure propaganda, in my judgment, and is without foundation. 

“Coordinator Eastman has suggested—and we have written the suggestion 
into this bill specifically—that bus and truck operations should be viewed by 
the Commission in the peculiar light of their particular business, and that rail 
road rates should not be the yardstick for the rates which should be established 
for bus and truck operators. 

“Mr. Dickinson. Is it the conclusion of the Senator from Montana that this 
propaganda is based upon a rather false assumption ? 

“Mr. WHEELER. I do not think there is any doubt about that” (Congressional 
Record, p. 5735). [Emphasis ours. ] 

In closing, I wish to state that it is my opinion that we have been discriminated 
against by the Commission, in favor of the railroads. If the Commission is 
permitted to administer the Motor Carrier Act in the manner in which it has 
here, we will be forced to go out of business. 


APPENDIX 10 


STATEMENT OF Ropert E. SULLIVAN TO THE SENATE SMALL BUSINESS COMMITTEE 
WITH REFERENCE TO ADMINISTRATION OF Moror CARRIER ACT BY THE INTERSTATE 
COMMERCE COMMISSION (DECEMBER 21, 1955) 


Gentlemen : 

1. My name is Robert E. Sullivan. I am the owner of a business operating 
under the trade name of “Sullivan Lines” with principal offices located at 139 
South Third Street, Philadelphia 6, Pa. My company is engaged in transporting 
general commodities with certain exceptions as a common carrier by motor 
vehicle. I hold certificate of public convenience and necessity No. MC—417109, 
issued to me by the Interstate Commerce Commission. 

2. 1 also am a “captive carrier,” being restricted by my certificate to the 
transportation of commodities which “are at the time moving on bills of lading 
of freight forwarders.” 

3. My company has transported freight for National Carloading Corp., a 
freight forwarder, between points on the Atlantic seaboard and Ohio and 
Michigan for over 20 years. 

4. The personnel of my company consists of 42 persons, including those, both 
in administrative and operating capacities. 

5. I have read the statement of Mr. Harry Sorkin, and my statements would 
be the same as his. 

6. I am similarly affected by the action of the Interstate Commerce Com- 
mission. 
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APPENDIX 11 


BARRY WAREHOUSES, INC., 
Buffalo, N. Y., November 21, 1955. 
Hon. Jonn SPARKMAN, 
Chairman, Senate Small Business Committee, 
Senate Office Building, Washington, D.C. 

Dear Stir: We were very much pleased to read in a recent issue of the Movers’ 
Conference of America’s publication, “In the Van,” that the Senate Small Busi- 
hess Committee is investigating the administration of the Motor Carriers Act 
relative to the interstate commerce regulations and restrictions hampering free 
enterprise and competitive opportunity with respect to small carriers. 

_We welcome the opportunity of setting forth our views regarding the prac- 
tice of the Interstate Commerce stunting small businesses within the trucking 
industry. 

The moving industry, as of course you know, is barely 25 years old. We are 
ploneers in the long-distance moving of household goods, having started busi- 
hess in 1920, in the days of hard tires and magneto-operated motors, with inade- 
(uate narrow roads, when it was impractical to operate too far from home. As 
trucks and road conditions improved, we increased our scope of operations. 
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In 1935, at the inception of the grandfather rights there were no major van 
lines. We were all small individual operators. Most of us were intimidated by 
the ICC examiners, and came out second best in our fight for rights to operate. 
We were only given operating authority in territories in which we had proof 
of operation, prior to this Motor Carrier Act. There was no provision for our 
potential growth, or the future development of our country. Twenty years 
ago, trucks were still in their infancy, and roads were still inadequate, and 
only the wealthy contemplated moving to far-off places. 

The phenomenal economic changes in our way of life, in the past 25 years, 
have made the grandfather rights a grandfather indeed. Why should the small 
operator, who has withstood the pressure of surrendering his hard-gained 
rights to a few major van lines (that seek a monopoly in the long-distance 
moving field), be hampered in his application for a few additional rights, by 
having to prove necessity and be opposed by a battery of high-priced lawyers from 
the major van lines? Why shouldn’t his business ability and financial standing 
be a basis for attaining additional rights, for the expansion of his operations, be 
considered rather than having to prove necessity? 

We operate a storage warehouse of 35,000 square feet, and 8 tractors and 
trailers, handling household goods exclusively, and have interstate rights in 
16 States. We are constantly being hampered in rendering service to our cus- 
tomers, and on many occasions we have had to forfeit valued accounts due to the 
interstate commerce restrictions. Several times we have attempted to increase 
our scope of operations, only to be discouraged with the words, “You can make 
the application, but every major van line in the country will oppose you.” 

There are a number of military installations in our area that would like to 
nse the services of the smaller mover but who are compelled to give their ship- 
ments to major van lines of absentee ownership. Furthermore, we have always 
felt strongly about the difficulty confronting an enterprising individual wish- 
ing to engage in interstate trucking, who must purchase rights already in exist- 
ence at an unreasonable cost. Application to the Interstate Commerce Commis- 
sion would be futile. 

We shall be interested in the outcome of vour investigation. 

Very truly yours, 


F. P. McKEATING. 


APPENDIX 12 


WHITFIELD TRANSPORTATION, INC., 
El Paso, Ter., November 21, 1955. 
Hon. JOHN SPARKMAN, 
The United States Senate, 
Washington, D.C. 

Dear Srr: I am executive vice president of what would be categorically called 
a small trucker, and, as such, I am greatly interested in your investigation of the 
regulations and restrictions which hamper free enterprise for the small trucker. 

It is our feeling that many of the complaints, like ours, are not due to admin- 
istration but is primarily due to the inadequate provisions of the Interstate Com- 
merece Act itself. The small carriers are definitely restrained from improving 
and expanding their operations because the act itself makes no provisoin for their 
protection and is so burdened with legal procedure and requirements that it is 
almost impossible for the small carrier to stand the cost for legal counsel for 
lenethy hearings for their minor extensions. 

Even though only minutely affected, the large carriers, by present laws, and 
their staffs of legal counsel constantly delay and defer action on applications by 
small carriers and cause them extensive expenses that they can ill afford. For 
this reason, the small carriers will not endeavor to render additional public 
service even though their additional services are vitally needed. 

A typical example of this is the case of Whitfield Transportation, Inc., MC- 
108461, Sub-No. 42, which case has gone to trial but has been postponed, This 
case involves an extension of 90 miles, serving areas with a total population of 
some 10,000 inhabitants, and at the present time there is only 1 small carrier serv- 
ing the points applied for. There were eight attorneys protesting this applica- 
tion for extension of authority. It is the practice of many of the large carriers, 
with their wealth of resources, to protest every case and discourage future appli- 
eations. In this instant case much of the Government’s time and money is being 
wasted by attorneys representing carriers who have practically no interest in the 
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case and who merely burden down the record with useless testimony only to 
justify their clients’ fees. 

Carriers protesting an application should be required to prove through their 
records that a definite injury would be sustained, and a hypothetical assumption 
on their part would not enable them to participate. They should prove that a 
given percentage of their business is or would be affected, and this percentage 
should be such that they would definitely prove a substantial interest in the case 

Almost every carrier in the country, by interchange of traffic, participates in 
the movement of traffic destined to almost all points. An effect, even though 
small, can be shown by almost anyone that wants to protest an application and 
the small carriers do not have the resources to stand lengthy hearings and are 
therefore restrained from expanding. 

The present trend will bring about the elimination of many of the small local 
motor carriers and will undermine the necessary public service provided by these 
same carriers unless some steps are taken to stop this trend. 

If I can be of any further help and get these views before the committee, please 
feel free to call on me, wiring me at my expense. 

Respectfully yours, 
A. D. Hutt, Executive Vice President. 


APPENDIx 13 


GALVESTON ‘TRUCK LINES, 
Houston 11, Ter., November 28, 19565. 
Senator JOHN SPARKMAN, 
Chairman, Senate Small Business Committee, 
Washington, D.C. 

Dear SENATOR: We are enclosing a chronological statement of events pertinent 
to the hot cargo secondary boycott of our company. 

This file is being forwarded in connection with your investigation of the 
administration of the Motor Carrier Act by the Interstate Commerce Commission. 

It is our belief that motor carriers and/or other executing hot-cargo contracts 
with teamster and/or other unions violate the Sherman Antitrust Act when 
they associate with other motor carriers and/or others for such purpose, and 
that the very execution of such contracts is a restraint of trade or commerce. 
We believe that such action by motor carriers is a breach of contract with other 
motor-carrier participants in joint tariffs and interline agreements, that is, a 
discrimination against shippers and consignees and thereby violative of the 
Motor Carrier Act, and that it is contrary to the public interest in that a public 
utility may not discriminate against the public. 

Action of the ICC Bureau of Motor Carriers in granting our application for 
emergency temporary authority to serve the shippers burdened with the sec 
ondary boycott indicates that the ICC-BMC concurred in our beliefs. 

Considering that the Commission is so understaffed it was a pleasant surprise 
to find such an expeditious and courteous appreciation of our problem during 
the period of secondary boycott. We are perturbed though in connection with 
permanent authority application now being forwarded to the Commission as 
we are advised it will be long delayed in coming to a hearing and in obtaining 
a decision since BMC has such heavily scheduled dockets and so extensive a 
backlog. It is to be hoped that if your investigation confirms the Commission 
to be overloaded and understaffed that Congress will act to correct the situation. 

Sincerely yours, 
DesMOND A. Barry, 
President. 
By L. H. Harpey, 
Vice President and General Manager. 


AFFIDAVIT 


The Galveston Truck Lines is an irregular route interstate motor common 
carrier operating primarily in the States of Texas and Oklahoma and main- 
taining offices at Houston, Tex., its corporate headquarters, and at Oklahoma 
City, Okla. Present operating authority under Interstate Commerce Commis- 
sion certificate MC—8544 and subs thereto is outlined in attachment No. 1, at- 
tached hereto and made a part hereof. (See page 453.) Equipment consists of 
23 tractors, 3 trucks, and 31 semitrailers. 
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The following statement outlines in chronological order events pertinent to 
a secondary boycott by which Galveston Truck Lines was burdened, its shippers 
discriminated against, the public interest ignored, and the laws of the land 
violated. 

February 25 to March 8, 1955 


1. Several telephone calls were received by Galveston Truck Lines (herein- 
after called Galveston) from Mr. Randy Miller, local 968, International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, A. F. 
of L. (hereinafter called Teamster’s) asking Galveston to sign the Southern 
Conference over-the-road contract that had been negotiated between the South- 
west Opertors’ Association, a voluntary association of motor carriers in the 
four-State area of Arkansas, Louisiana, Oklahoma, and Texas, and the Southern 
States Drivers’ Council, representing the local affiliates of the Teamster’s in 
those State. Galveston was not a party to the carrier association. 

March 9 


1. Galveston received telegram from Mr. Earnest Hyden, Local 886, Teamster’s 
of Oklahoma City, requesting meeting on March 14. 


Varch 10 


1. Advised Mr. Hyden through Mr. B. C. Emerson, Galveston representative 
at Oklahoma City that we could not meet on that date. 


March 11 


1. Galveston received telegram from Mr. James E. Hamilton, Local S86, 
Teamster’s of Oklahoma City, setting meeting for March 17 at Dallas, Tex. 


March 17 


1. Meeting was held at Dallas attended by Mr. Desmcnd A. Barry, president, 
Mr. L. H. Hardey, vice president and general manager, and Mr. J. B. Sullivan, 
driver spokesman, of Galveston, and Mr. Hamilton, Local 886, of Oklahoma 
City, and Mr. Miller, Local 968, of Dallas, of Teamster’s, at Teamster’s head- 
quarters. Galveston representatives were told to sign contract or economic 
pressure would be applied; contract clauses were discussed including those 
objectionable to Galveston prior to refusal to sign. Teamster’s were advised 
that the matter would be discussed with Galveston’s drivers on April 2, date 
of regularly scheduled safety meeting, and Teamster’s representatives were 
invited to attend. 

April 2 

1. Following safety meeting the drivers were addressed by Mr. Miller, Local 
968, Teamster’s of Houston, who stated that the Teamster’s were signing a con- 
tract with Galveston and not with the drivers, and that Mr. Hamilton demanded 
that a signed copy of said contract was to be on his desk by Tuesday, April 
5, 1955, or economic pressure would be applied. Mr. Miller stated that any 
driver for Galveston would have a considerable amount of difficulty loading or 
unloading in Oklahoma unless he was a member of the union. We also stated 
that the Teamster’s were joining up with the stevedores who were a mighty 
tough bunch. 


April 4 
1. Mr. Hardey telephoned Mr. Miller from office of Mr. I. J. Saccomanno, of 


Saccomanno & Jircik, attorneys for Galveston, and was told to sign contract 
or Galveston would be stopped. 


{pril 5 


1. Mr. Saccomanno wrote Teanster’s Leeal 968 at Houston that Galveston 
would not negotiate with Teamster’s unless drivers approved Teamster’s as 
bargaining agent, and suggested that Teamster’s file a representative petition 
with the National Labor Relations Board (hereinafter called NLRB) for a 
secret election. 

”. Galveston posted notice to driver’s bulletin boards stating company’s 
position. 


ipril 7 
1. Mr. Hyden, Teamster’s Local 886, telephoned Mr. Hardey from Oklahoma 


City to ask what Galveston was going to do, and stating that the Teamster’s 
would have to take action if the contract was not signed. 
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April 12 
1 Mr. Saccomanno and Mr. Miller discussed Galveston’s refusal to sign 
contract. 


ipril 17 

1. Mr. Mitchell, Local SS6, telephoned Mr. Emerson at Galveston office i 
Oklahoma City to advise that the Teamster’s would picket Galveston’s Okla 
homa City terminal the morning of April 18. 

2. Teamster’s Local SS6 telephoned Mr. Earl Burrows, Galveston pickup 
and delivery driver at OKlahoma City, who was a provisional member of Local 
SS6, and instructed him not to report for work April 1s. 


ipril Is 

1. Mr. Saccomanno wrote Teamster’s Local SS6 at Oklahoma City the same 
letter as was previously forwarded to Teamster’s Local “68 on April 5 suggest- 
ing that the Teamster’s file with NLRB for election. 

2. Mr. Hyden and Mr. Hughes, Teamster’s Local SS6, appeared at Galveston 
terminal at Oklahoma City but did not picket same. 

3. Motor carriers at Oklahoma City refused to accept interchange/interline 
shipments from Galveston on grounds their contracts with the Teamster’s con- 
tained “hot cargo” clauses. It was pointed out to them that such action con- 
stituted a discrimination against the shipper. 


April 20 
1. Mr. Burrows, Galveston pickup and delivery driver, reported for work on 
orders of Mr. Emerson. 


1. Additional pressure is being applied in secondary boycott at Oklahoma City, 
but no secondary boycott has been evident at Houston. 
ipril 25 

1. Galveston tractor and semitrailer unit was followed to facilities of Okla- 
homa City consignee by Teamster’s Local 886 picket car, but no effort was made 
to picket unit or consignee. 

{pril 26 

1. Mr. Burrows accompanied by Mr. Barry tendered interline shipments to 
Oklahoma City motor carriers “for the record,’ and shipments were accepted 
by some carriers and refused by others. 

{pril 29 

1. Galveston telegraphed Oklahoma City motor carriers, as follows: “Galves- 
ton Truck Lines not organized, no bargaining agent has been certified by National 
Labor Relations Board. No notification has been received by us from any labor 
organization that strike has been called nor is picketing evident anywhere in our 
operatiens. Interline freight of interstate origin will be delivered your dock 
as customary for interlining in accordance with regulations of the Interstate 
Commerce Commission.” 

2. Teamster’s Local 886 forwarded letter to Oklahoma City motor carriers 
stating that Galveston “is at this time officially declared unfair to” Teamster’s 
Local 886. 

». All motor carriers refused interline shipments tendered to ther 
veston at Oklahoma City, but there is no evidence of secondary boveott else 
where. 


Vay 2 


1. Galveston effected deliveries to various Oklahoma City consignees with no 
evidence of strike or picketing. 


Van 8 


1. Mr. Burrows accompanied by Mr. Barry tendered interchange/inte: line 
shipments to Oklahoma City motor carriers “for the record”; two carriers ac- 
cepted truckload shipments at the same time they rejected less-truck-load ship 
ments, even though it was pointed out to them that such action constituted spe 
cifie discrimination against shippers; other Oklahoma City motor carriers refased 
shipments tendered to them. 

-. A major shipper over Galveston from Oklahoma City advised that a UAW 
CIO local had telephoned requesting that no further shipments be given Gal- 
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veston during the labor dispute ; this shipper later received a letter calling his at- 
tention to the fact his labor contract would soon be up for renegotiation. 


May 4 


1. Mr. Barry conferred with editor of Oklahoma City newspaper, the Daily 
Oklahoman, urging the newspaper to investigate the circumstances of the second- 
ary boycott and to tell the story in the public interest. A story was carried after 
investigation by reporters. 

=. Galveston applied to the Interstate Commerce Commission (hereinafter 
called ICC) for emergency temporary authority to serve all points in Oklahoma 
and specific points in Kansas on basis of fact that refusal of Oklahoma City motor 
carriers to accept shipper’s freight tendered by Galveston was proof no carrier 
was capable of providing service; E. T. A. was granted for 15 days. 

May 5 

1. Galveston telegraphed Oklahoma City motor carriers requesting “advise 
conditions under which shipments would be accepted.” Only three replies were 
received and failed to answer the question. 

2. The Daily Oklahoman carried another story on the secondary boycott. 


May 6 


1. Galveston, in case No. 16—CC—65 before NLRB, 16th Regional Office, Fort 
Worth, Tex., charged that Teamster’s Local 886 “has engaged in and is now en- 
gaging in certain unfair labor practices affecting commerce.” 

May 9 

1. NLRB Attorney Thompson and Investigator White started investigation 
relative to Galveston charge of Teamster’s unfair labor practices at Oklahoma 
City. 

2. Teamster’s Mr. James Hoffa advised Mr. Frank Bacon representing the 
Southwest Operator’s Association, that Galveston was on strike and being 
picketed everywhere. 

3. The Daily Oklahoman carried another story on the secondary boycott. 
May 10 

1. Teamster’s picketing started at Oklahoma City and Houston terminals of 
Galveston ; secondary boycott continued at Oklahoma City but there was no evi- 
dence of secondary boycott at Houston. 

May 11 

1. Mr. Bacon admitted over telephone that he had stated to Mr. Hoffa that the 
hot cargo clause of the Southern Conference over-the-road contract did not apply 
where Galveston was neither on strike nor being picketed, and that therefore 
Teamster’s actions were violation of contract. 

2. Mr. Barry reported same to NLRB at Fort Worth. 

3. Mr. Barry attempted to interest other nonunion motor carriers to aid in the 
fight against hot cargo secondary boycotts. 

May 12 

1. Mr. Barry conferred with the Texas Manufacturers Association in an ef- 
fort to invite their attention to the danger of hot cargo and secondary boycott, 
and to enlist aid in Galveston’s fight against them. 

May 13 

1. Galveston filed with the ICC application for 180-day temporary authority. 
May 16 

1. Transport Topics, trade paper of the American Trucking Associations, Inc., 
carried story on emergency temporary authority granted Galveston by the 
ICC. 

May 18 


1. Galveston applied to ICC for 15-day extension of emergency temporary au- 
thority. 


May 19 
1. ICC granted Galveston a 2-day extension of emergency temporary authority. 
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ay 23 

1. ICC denies further extension of emergency temporary authority. ‘ 

2 Mr. Barry at Washington files complaint with the ICC charging 15 
Oklahoma City motor carriers with violation of operating authority and of 
joint participation in tariffs, and requested investigation, hearing, and suspension 
or revocation of certificates. 

3. Mr. Barry conferred with the Chamber of Commerce of the United States 
and National Association of Manufacturers in an attempt to enlist aid in the 
fight against hot cargo and secondary boycotts. 


May 24 

1. The Texas Manufacturers Association issued a bulletin to its members point- 
ing out the danger in hot cargo secondary boycotts. 

au 25 

1. Mr. Barry in Washington files Galveston petition for reconsideration of 
denial by 1CC of further extension of emergency temporary authority. Upon 
reconsideration ICC reverses denial and grants emergency temporary authority 
for additional 15 days. 

” Conferred with NLRB in Washington requesting expeditious action on charge 
f unfair labor practices by Teamster’s Local 886. 
lay 26 

1. Mr. Barry conferred with various Washington reporters and urged publica- 
tion of the Galveston secondary boycott story as a matter of extreme public in- 
terest. A very good press was obtained and the national wire services picked up 
the stories for nationwide publicity. Note stories this date by Wall Street 
Journal, Associated Press, United Press, and Scripps-Howard papers. 


iy ~ 
lau 27 


1. General Counsel of NLRB instructed Fort Worth regional office to proceed 
igainst Teamster’s Local 886 on Galveston charge. 

2. Press and wire services again give nationwide publicity to Galveston sec- 
ondary boycott case. 
Vav 24 

1. Teamster’s pickets are withdrawn from Galveston terminals in Houston 
and Oklahoma City. 

2. The Daily Oklahoman “Report from Washington” carried further Galveston 
story. 
Vay 30 

1. Transport Topics, trade paper of American Trucking Associations, carried 
story on Galveston secondary boycott case. 
May $1 

1. Teamster’s capitulated, advising NLRB they would execute any settlement 
and/or stipulation, and that they had withdrawn pickets, and notified all motor 
carriers they were withdrawing unfair charges against Galveston. 

2. The Daily Oklahoman carried an editorial on secondary boycott versus guar- 
anteed annual wage. 
June 1 


1. NLRB filed with the United States District Court for the Western. District 
of Oklahoma an order to show cause and petition for injunction against Team- 
ster’s Local 886 in Galveston case. Hearing set for June 9. 


June 2-3 


1. Mr. Barry again attempted to interest other nonunion motor carriers to aid 
in the fight against hot cargo secondary boycotts. 


June 3 


1. NLRB complaint issued against Teamster’s Local 886 in Galvestion case. 
Hearing set for June 28. 
Press and wire services again give nationwide publicity to Galveston 
secondary boycott case. 
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June 4 


1. NLRB attorney, Mr. Sanfjord B. Teu III and Teamster’s attorney, Mr. 
Frank Grayson, representing Local 886, executed stipulation agreement in Gal- 
veston case. 


2. Traffic World magazine carried story on Galveston secondary boycott. 
June 6 


1. Transport Topics, trade paper of American Trucking Associations, carried 
story on Galvestion secondary boycott case. 


June 9 


1. NLRB regional office at Fort Worth and Teamster’s executed formal settle- 
ment agreement in Galveston case regardless of Galveston’s protest at the in- 
clusion of Clauses objectionable to Galveston and exclusion of clauses proposed 
by Galveston. 


June 10 


Galveston refused to acknowledge formal settlement agreement, stating as 
follows: “Galveston Truck Line Corp., the charging party in the above numbered 


cause, expressly abstains from executing said formal agreement and objects 
thereto.” 


June 10-11 


1. Mr. Barry again tried to interest other nonunion motor carriers in aiding 
the fight against hot cargo secondary boycotts. 


June 17 


Washington Report, trade paper of Chamber of Commerce of United States, 
carries story on secondary boycott. 


June 29 


1. Galvestion forwarded formal protest to NLRB against final adoption of 
formal settlement agreement executed by NLRB regional office of Fort Worth 
and Teamster’s Local 886. 


July 18 


1. Galveston filed suit in the United States District Court for the Western 
District of Oklahoma against 21 motor carriers and 1 individual, charging them 
with conspiracy in restraint of trade or commerce under the Sherman Anti- 
trust Act. 


July 29 
1. NLRB stated finding of fact and issued an order to Teamster’s. 
August 11 


1. NLRB petition for enforcement of order, certificate of record, and proposed 
consent decree were forwarded to United States Court of Appeals for the Tenth 
Circuit, Denver, Colo., in Galveston case. 


September 9-15 
1. Defendants in antitrust suit file replies with Federal court. 
September 16 


= 


1. Teamster’s posted notices at Galveston terminals in compliance with NLRB 
directives of formal settlement agreement with provision that said notice shall 
be maintained for a period of 60 days. 

November 21 


1. Defendant in antitrust suit filed motion for dismissal with Federal court. 
In hearing on motion this date the motion was denied. 


November 23 

1. Galveston forwards to ICC convenience and necessity application for author- 
ity to transport general commodities over irregular routes in areas and between 
points and places in Texas, Oklahoma, and Kansas as described in sheet No. 3 
attached hereto and made a part hereof. (See page 454.) 
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STaTe or Texas, 
County of Harris: 

Desmond A. Barry, being duly sworn, deposes and says: That he is president 
of Galvestion Truck Line Corp. d/b/a Galveston Truck Lines; that he has read 
the foregoing statement and knows the contents thereof: that the same are true 
as stated, except as to matters and things, if any, stated on information and 
belief, and that as to those matters and things, he believes them to be true. 


DesMOND A. BaRry. 


Subscribed and sworn to before me by the affiiant above named this 23d day 
of November 1955. 
[SEAL] HELEN E. KNappP, 
Notary Public in and for Harris County, Tez. 


ATTACHMENT No. 1 
GALVESTON TRUCK LINE CorP. PRESENT OPERATING AUTHORITY 


Applicant is authorized under certification MC—8544 to operate as follows: 


IRREGULAR ROUTES 


Agricultural machinery and implements: From Canton and Chicago, IL, to 
Oklahoma City, Okla. 

Automobile tires and manufactured rubber products: From Akron, Ohio to 
Austin, Tex., to Oklahoma City and Tulsa, Okla. 

Bags, bagging and ties: From Houston to Amarillo, Tex., and points and places 
in Oklahoma; from Galveston to points and places in the above-described Texas 
territory. 

Batteries, electric and parts thereof: From points in the Oklahoma City, Okla., 
commercial zone as defined by the Commission to points in Texas on and east of 
United States Highway 81. 

Batteries, electric and parts: From Indianapolis, Ind., to Oklahoma City, 
Okla.; from Oklahoma City to points and places in Texas on and east of United 
States Highway 81. 

Canned goods: From Friendswood to Houston, Tex. 

Canned goods: From Friendswood to Houston, Tex., with no transportation 
for compensation or return, except as otherwise authorized. 

Cash registers: From Oklahoma City and Tulsa, Okla., Joplin and Springfield, 
Mo., and points and places in the above-described territory to Dayton, Ohio. 

Cash registers: From points in the Oklahoma City, Okla., commercial zone, as 
defined by the Commission to Dayton, Ohio. 

Cash register paper: From Dayton, Ohio, to Houston, Tex. 

Cash register paper: From Washington Court House, Ohio, to Houston, Tex. 

Cotton and cotton linters: From Sayre and Watonga, Okla., and points and 
places in the above-described Texas territory to Houston. 

Cullet, in bulk: From points in Texas on and east of a line extending from the 
Oklahoma-Texas State line along United States Highway 83 to Junction United 
States Highway 277, thence along United States Highway 277 to the United 
States-Mexico boundary line at or near Del Rio, Tex., to Okmulgee, Okla. 

General commodities, except livestock, and except dangerous explosives, liquid 
commodities in bulk, articles of unusual value, and household goods, as defined 
in practices of motor common carriers of household goods, 17 M. C. C. 467: 
From Galveston to Houston, Tex. From Houston to Oklahoma City, Okla., and 
points and places in Texas on and east of a line beginning at the international 
boundary of the United States and Mexico near Del Rio, Tex., and extending 
along United States Highway 277 to Abilene, and thence along United States 
Highway 83 to the Texas-Oklahoma State line. 

General commodities, except livestock, dangerous explosives, liquid commodities 
in bulk, articles of unusual value, household goods, as defined in practices of 
motor common carriers of household goods, 17 M. C. C. 467, and commodities 
requiring special equipment: From Houston, Tex., to points in the Oklahoma 
City, Okla., commercial zone as defined by the Commission. 

General commodities, except articles of unusual value, livestock, classes A and 
B explosives, liquid commodities in bulk, household goods as defined by the Com 
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mission, and commodities requiring special equipment: From Galveston, Tex., 
to points in the Houston, Tex., commercial zone, as defined by the Commission, 
except La Porte, Tex., with no transportation for compensation on return, except 
as otherwise authorized, and, from points in the Houston, Tex., commercial zone, 
as defined by the Commission, except La Porte, Tex., to Oklahoma City, Okla.,’ 
and points in Texas on and east of a line beginning at the international boundary 
of the United States and Mexico, near Del Rio, Tex., and extending along United 
States Highway 277 and Abilene, Tex., to and thence along United States High- 
way 83 to the Texas-Oklahoma State line, with no transportation for compensa- 
tion on return, except as otherwise authorized. 

Glass, other than glassware: From Okmulgee, Okla., to Wichita Falls, Fort 
Worth, and Houston, Tex. 

tlass and glassware: From Okmulgee, Okla., to points in Texas on and east of 
a line extending from the Oklahoma-Texas State line along United States High- 
way 83 to junction United States Highway 277, thence, along United States High- 
way 277, to the United States-Mexico boundary line at or near Del Rio, Tex., 
except Denton, Denison, Sherman, Waco, Austin, San Antonio, Wichita Falls, 
Houston, and Fort Worth, Tex. 

Glassware: From Sapulpa, Okla., to Austin, Dallas, Palestine, and Houston, 
Tex.; from Okmulgee, Okla., to Wichita Falls, Fort Worth, and Houston, Tex.; 
from Ada, Blackwell, Sand Springs, and Sapulpa, Okla., to points in Texas on 
and east of United States Highway 277 to Abilene, and thence along United States 
Highway 83 to the Texas-Oklahoma State line, except Fort Worth. 

Machinery, materials, supplies, and equipment, incidental to or used in the con- 
struction, development, operation and maintenance of facilities for the discovery, 
development and production of natural gas and petroleum: From Oklahoma 
City, Okla., to points and places in Texas. 

Machinery, used in the preparation of food products: From El Paso, Tex., 
points and places in Texas on and east of United States Highway 81, and Okla- 
homa City and Tulsa, Okla., to Troy, Ohio. 

Machinery, materials, supplies and equipment, incidental to or used in the con- 
struction, development, operation, and maintenance of facilities for the discovery, 
development and production of natural gas and petroleum: From points in the 
Oklahoma City, Okla., commercial zone, as defined by the Commission to points 
in Texas. 

Petroleum products, in packages: From Ponca City, Okla., to Chicago, Tl, and 
Evansville and Hammond, Ind. 

Wall paper: From Joliet, I11., to San Antonio, Fort Worth, Dallas, and Houston, 
Tex. ; from Coal City, Il., to Dallas and Houston, Tex. 

Wool and mohair: From points and places in the above-described Texas terri- 
tory to Houston and Galveston, Tex. 


SHEET III 
Schedule A 

From: Beaumont, Hondo, Orange, Port Arthur, Port Neches, Sugarland, and 
Freeport to Velasco, Tex. 

To: Galveston, Houston, and Texas City, Tex. 
Schedule B. 

Between: Galveston, Houston, and Texas City, Tex., on the one hand 

And: All points and places in the State of Oklahoma, and all points and 
places in the State of Kansas on and east of a line beginning at the Oklahoma- 
Kansas State line at or near Kiowa, Kans., and extending along United States 
Highway 281 to the Kansas-Nebraska State line at or near Red Cloud, Nebr., 
and including Kansas City, Mo., and the commercial zone thereof, on the other, 
with authority to serve Dallas and Fort Worth, Tex., as intermediate points. 


Schedule C 
Between: All points and places in Oklahoma. 
Note: Applicant states that no duplication with present authority is sought. 
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APPENDIX 14 


SOUTHWESTERN Moror TRANSPORT, INC., 
San Antonio, Ter., November 23, 1955. 
Senator JOHN SPARKMAN, 
Senate Small Business Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR SPARKMAN: It is our understanding that you will conduct 
hearings starting November 30, 1955, and continuing through December 2, 1955, 
regarding the motor carrier industry, the regular route motor common car- 
riers, and other matters pertaining to the Interstate Commerce Commission 
jurisdiction over the motor carrier industry. 

We are a regular route-motor common carrier, operating wholly within the 
State of Texas under authority of the railroad commission of Texas and the 
Interstate Commerce Commission. We have approximately 130 employees, 
approximately 150 pieces of equipment, and we operate 2,200 miles of certifi- 
cated routes from and to San Antonio, Tex. as shown in the enclosed map of 
our operations. 

Due to circumstances beyond our control, we have not been able to operate 
our certificates in full conformity to the policy as outlined in the Transporta- 
tion Act, so-called the Interstate Commerce Act. This has been due to the 
activities of the AFL Teamsters Union and we have had these activities since 
July 1953. 

The profitable operation of this or any other motor common carrier in regu- 
lar route service depends on the flow of traffic to and from connecting carriers 
at the major points of interchange. Our major point of interchange being San 
Antonio, Tex. With the exception of four carriers who operate wholly within 
the State of Texas, all other major carriers operating into and out of San 
Antonio, have contracts with the AFL Teamsters Union. We are pointing this 
out to you so that you will understand how the secondary boycott and the use 
of the so-called hot-cargo clause, which is being used against this compan) 
effects our business. 

Enclosed with this letter is an exact reproduction of article IX of the con- 
tract between the carriers and the AFL Teamsters Union, and this article is used 
by both labor and management to stop the free-flow of traffic between carriers. 

In July 1953, the AFL teamsters union started picketing our terminals and 
demanded a contract, and at that time stated that they held a majority of the 
employees operating in pickup service and over-the-road drivers. We secured 
to temporary restraining order from the Texas district court for a period of 
10 days. When the hearing was held at the end of 10 days, both sides agreed 
to have an election held by the NLRB to determine whether the AFL teamsters 
had a majority. The election was held on or about September 20, 1953 and the 
AFL teamsters received 4 votes out of 54 votes. From that time until September 
16, 1954, there was no direct action against this line but a lot of underground work 
done by the AFL teamsters with the carriers that had contracts with them. This 
work was to stop the fiow of traffic to our line. Sitdowns and slowdowns and other 
means were used to get traffic diverted to lines other than ours. As we do a lot 
of our total business in traffic destined to Mexico through the port of Laredo, 
Tex., and this traffic originates in the Middle West and eastern seaboard territory 
and is handled by carriers with AFL teamsters contracts into San Antonio, Tex., 
the union was able to materially reduce the business we handled of this nature. 

On September 16, 1954 several pickup and delivery men working in San Antonio, 
Tex., walked out and started picketing the terminal, asking for a contract with 
the AFL teamsters union. We were visited by their local officials and they de- 
manded a contract. We asked that they join in a petition to the NLRB for an 
election which they refused to do. We secured a temporary restraining order 
in the Texas district court and this held for a period of 10 days. When the hear- 
ing was held at the end of this period, the cause was dismissed on the basis of the 
Whitfield decision. (This decision is one of the Supreme Court of Texas which 
states that the State courts do not have jurisdiction, but that matters of this 
nature are to be handles by he NLRB). 

Picketing was immediately resumed by the AFL teamsters. The motor car- 
riers having contracts with this union refused to do business in the usual manner 





456 ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 


due to indirect pressure from the union. Ambulatory picketing was started by the 
union representatives at places of business we picked up our business from. We 
petitioned the NLRB for an investigation and representatives were sent to San 
Antonio, Tex., to investigate the charges. One of their examiners or investigators 
witnessed the ambulatory picketing and secured statements from all interested 
parties. As the NLRB was without a General Counsel! for quite a period of time, 
it was April 26, 1955 before a hearing was held in San Antonio. This hearing 
lasted 2 days. This case is styled Local 657 International Brotherhood of 
Teamsters, Chautieurs, Warehousemen and Helpers of America AFL and South- 
western Motor Transport, Inc., (case No. 389-CC-20). 

The trial examiner, Mr. Herbert Silberman, issued an intermediate report on 
July 29, 1955, which if made into a final order by the NLRB, would stop secondary 
hoycott as defined by the NLRB in their decisions but would not affect the use 
of the “hot cargo clause” against us. We have not received a final order of the 
NLKB and we are informed that an order will not be issued until such a time 
as a Chairman is appointed by the President. 

On May 16, 1955 the union by its business manager notified all employers 
having contracts with his union that they were invoking the “hot cargo clause” 
against us. Vhotostatic copies of this notice are enclosed with this letter. We 
immediately lost all business that we had previously handled from these union 
earriers, and we also lost the opportunity to get these carriers to handle freight 
originating on our line destined to points beyond our line served by these car- 
riers. This has reduced our income about 50 percent and has made it impossible 
to operate at a profit. For your information, our operating ratio for the first 
9 months of 1955, exceeds 108. 

We have met with the union representatives on several occasions. We have 
repeatedly asked for an election and they openly state that they do not have 
a majority-—in fact they only claim they have eight votes—but they state “you 
either sign or we will break you.” We have also had equipment shot into, fire- 
bombed and set on fire. The teamsters union through their contacts with other 
unions have stopped us from doing business with certain shippers. We are 
practically confined to doing local business only and this business is also affected. 

We would appreciate if you would incorporate this information in the minutes 
of your hearing. If there is any other information we may be able to furnish 
you, please do not fail to call on us. If some relief is not granted us, small 
businesses such as we are, cannot survive. 

Yours very truly, 
J. C. CHANDLER, 
Barecutive Vice-President. 


[Extract] 
ARTICLE IX.—PrOJECTION OF RIGHTS 


It shall not be a violation of this agreement and it shall not be cause for dis- 
charge if any employee or employees refuse to go through the picket line of a 
union or refuse to handle unfair goods. Nor shall the exercise of any rights 
permitted by law be a violation of this agreement. The union and/or its mem- 
bers, individually and collectively, reserve the right to refuse to handle goods 
from or to any firm or truck which is engaged or involved in any controversy 
with this or any other union: and reserve the right to refuse to accept freight 
from or to make pickups from, or deliveries to establishments where picket lines, 
strikes, walkouts, or lockouts exist. The term “unfair goods” as used in this 
article includes, but is not limited to, any goods or equipment transported, 
interchanged, handled, or used by any carrier whether party to this agreement 
or not, at any of whose terminals or places of business there is a controversy 
between such carrier or its employees on the one hand, and a labor union on the 
other hand: and such goods or equipment shall continue to he “unfair” while being 
transported, handled, or used by interchanging or succeeding carriers, whether 
parties to this agreement or not, until such controversy is settled. 

The union agrees that, in the event the employer becomes involved in a con- 
troversy with any other union, the union will do all in its power to help effect 
a fair settlement. 

The union shall give the employer written notice of all strikes and/or the 
intent of the union to strike any employer and/or place of business and/or intent 
of the members refusal to handle unfair goods. The carriers will be given an 
opportunity to deliver any and all freight in their physical possession at the time 


of receipt of notice. Any freight received by a carrier up to midnight of the 
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day of notification shall be considered to be in its physical possession. However, 
freight in the possession of a connecting carrier shall not be considered to be 
in the physical possession of the delivering carrier. The insistence on the part 
of any employer that his employees handle unfair goods or go through a picket 
line after they have elected not to, and such refusal has been approved in writ- 
ing by the responsible officials of the Southern States Drivers Council, shall be 
sufficient cause for an immediate strike of all such employer’s operations without 
any need to go through the grievance procedure herein. 





GENERAL DRIVERS AND HELPERs, 
LocaL Union No. 657, 
San Antonio, Ter. 


NoTicE From UN1Ion to EMPLOYER UNbDER ArticLte IX 
o 


GENTLEMEN : Because of the labor dispute involving Southwestern Motor Trans 

port, our members employed by your company have advised us that they intend 
; to exercise the rights given them by Article [IX of the southern conference over 
r; the-road agreement to refuse to handle unfair goods and to refuse to cross any 
B picket line resulting from such labor dispute. 
i Accordingly, we are sending you this notice pursuant to Article IX of the 
above-mentioned agreement. 
3 Yours very truly, 
Ee R. C. SHAFER, 
Business Manager aud Recording Secretary, Local Union No. 657 
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REDWING Carrrens, IN¢ 
Tampa, Fla., November 26, 1955 





Senator JOHN SPARKMAN, 
Chairman, Senate Small Business Committee, 
United States Senate, Washington, D.C. 

DEAR SENATOR SPARKMAN: It has come to my attention that your Senate 
Committee on Sinall Business is investigating discrimination by large businesses 
against small concerns. 

We do not have this problem to contend with, but we do have a problem tha 
is very serious and we feel it should be brought before your committee for con 
sideration for the enactment of laws to protect the small businesses. 

We are a certificated common carrier authorized to transport liquid commodi 
ties in bulk in tank trucks between points in Florida, authority having been 
granted by the Interstate Commerce Commission and the Florida Railroad and 
Publie Utilities Commission. 

3eing under the regulations of these two governmental bodies, we are con 
pelled to give service to any one requesting it without any interference, coercion 
intimidation, violence, or secondary boycotting. 

Our problem is with the International Brotherhood of Teamsters, Chauffeurs, 
Wareliousemen and Helpers Local Union No. 79. 

On Jnly 1, 1954, employees of this company voted against teamster repre 
sentation by a substantial margin. The National Labor Relations Board refused 
to certify the union as a bargaining agent 





’ 





on May 30, 1955, the teamsters again demanded that we recognize them that 
night or else they would cal! a strike to start the next , 

We requested that they wait until July 1, 1955, when we could again petitio 

¢ National Labor Relations Board for an electio! rhe union declined 


Wait and called a strike immediately and began picketing 
rhe teamsters agents followed our company’s trucks to picket the premises 
* our eustomers. one of the customers being the United States Air Fore 
petroleum storage depot at MacDill Air Force Base here in Tampa. e unio? 
established picket lines at all entrances to this base, it being one of 
Strategic air hases in the country, stopping the flow of supplies, materials, foods 
‘. also stopping construction work at a hospital being built on the base 
This was purely a secondary boycott which was eventually stopped by an 
injunction preceeding in the United States district court, but the governmental 
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machinery moved too slow and it took approximately 90 days before it was 
finally issued, although the union had removed the secondary boycott pickets 
when the National Labor Relations Board began their investigation of the 
secondary boycott. 

No union should be allowed to engage itself in secondary boycotting. We also 
haul to all the phosphate mining companies in the phosphate mining area in 
Florida as well as to numerous Air Force bases in Florida. 

The teamsters also called upon the chemical workers union to support their 
strike effort. Union members in several Florida chemical plants refused to 
work unless their employers stopped doing business with this company. This 
same technique was applied to many other concerns doing business with us. 

As the strike continued, on June 3, 1955, a number of shots were fired at one 
of our trucks about one-half mile west of Brandon, Fla. On June 7, 1955, three 
of our trucks were damaged in a dynamite explosion at 
terminal. 

On June 7, 1955, near Intercession City, Fla., one of our trucks was shot by 
a high power rifle, one of the buflets striking the tank causing it to explode, 
completely demolishing the same. On July 28, 1955, another truck was hit by 
shotgun pellets causing considerable damage. 

On July 14, 1955, while one of our drivers was on his way to work in his 
private ear just a short distance from his home he noticed a car coming toward 
him at a high rate of speed attempting to hit him headon. At the last possible 
moment in an effort to avoid a collision, he turned his car sharply, striking the 
curb on the opposite side of the road, turning his car over and sustaining a 
fractured vertebrae in his neck. 

On August 11, 1955, another of our trucks was shot several times causing 
considerable damage. 

Finally after the National Labor Relations Board obtained the. injunction 
ugainst the Teamsters Local No. 79, the union finally decided to call the strike 
off and removed the picket lines on August 27, 1955. 

We offered a $2,500 reward in each instance for information leading to the 
arrest and conviction of the parties involved in an attempt to assist the law 
enforcement officers in bringing the culprits to justice, but the authorities were 
unable to identify the persons responsible for the violence. 

For your further information, we are inclosing a copy of an editorial which 
appeared in the Tampa Sunday Tribune on June 19, 1955, also various news 
articles pertaining to the picketing at MacDill Air Force Base and other cus- 
tomers’ places of business, with photographs and articles pertaining to the 
violence described above which caused our company many thousands of dollars 
in property damage alone, not to mention the loss of business and the incon- 
veniences caused by these un-American activities. (Retained in committee files. ) 

It is plain to see that the small business concerns need some kind of legisla- 
tion to prevent a union from forcing an employer to recognize the union without 
first having an election conducted by the National Labor Relations Board in ac- 
cordance with the due processes of law. The same thing applies to secondary 
boycotting. 

Some legislation should be enacted to prohibit a union from engaging itself 
in secondary boycotting against an employer. It is now illegal to do so, but 
the governmental machinery is too slow and some businessmen could be put 
out of business before the Government can stop a secondary boycott. 

In conclusion, we respectfully request that this letter be made a part of the 
record of your honorable committee and again we plead that all business should 
be given some relief from these unjust and un-American activities. 

Respectfully yours, 


our Jacksonville 


C. E. MENpEz, President. 


APPENDIX 16 


INDIANA REFRIGERATOR LINES, INC.., 


Muncie, Ind., November 30, 1955. 
Senator SPARKMAN, 


Senate Office Building, Washington, D. C. 
Dear SENATOR SPARKMAN: I am writing you in regards to the March 1, 1956, 


deadline of the trip-leasing legislation which abolishes trip leasing at that 
time. 


I will try to explain our story a little further in the following paragraphs. 
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vas I am president of Indian Refrigerator Lines, holding ICC Certificate No. MC 

ets 113651. We are haulers of meat and meat byproducts serving the packing- 

the house industries from the Midwest to points East and South on strictly a long- 
haul basis. 


Uso I started in the trucking business by driving a truck myself in 1946 and todar 
in iny company will gross about $750,000 a year. I am very proud of the com 


; pany I have built from nothing to what it is today but in order to continue 
welr our growth, to continue serving the packinghouse industries, and to continue 


to to prosner it is a vital necessity that we be permitted to trip lease trucks from 
his owner-operators and to be able to trip lease our own trucks to other carriers 
. You see, Senator Sparkman, our permits enable us to haul ovthound only. 
one We have tried to get return ICC certificates and also tried to buy return per 


ree mits without any success to this date. Therefore it is a necessity that we be 
ille able to lease our equipment to other carriers who have authority to get return 
hauls for our trucks. We frequently haul loads from the Indiana area to Boston, 


by Mass., New York City, and Miami, Fla., and you could imagine having to bring 


_ a truck home from such a distant point empty. On this basis our operation 
? would be broke overnight. 
his 3 The packinghouse industry is a very funny business and ship their product to 
ard the metropolitan areas at very erratic times. They will increase their kill to 
ible 3 capacity 1 week and shut it off completely the next week if the market con 
the 5 ditions are such that they cannot make a profit. Consequently we are called 
y upon 1 week to ship 30 loads of meat and the next week we may ship only 10 
Ks loads. Therefore it isn’t feasible for us to own expensive refrigerator tractors 
sing . and trailers (average cost $24,000) and leave them set 50 percent of the time 
. i So it is important for us to be able to lease owner-operators who drive their own 
_ tractor and trailer. 
ike I am writing you, Senator Sparkman, because I understand that you are 
jin head of the Senate Small Business Committee and are to start hearings on this 
law subject soon, and I would like you to know the position that my company will be 
ere 4 in if this trip leasing is declared illegal. For the likes of me, I cannot under- 
; stand such a move; it surely seems to abolish the democratic American way of 
ich life with which my company was founded. 
W'S ey As you know the ICC tried to make this effective December 1, 1955, but as I 
Pus- ] stated before will not become effective until March 1, 1956. It surely looks 
the like the railroad and the large truckers were eager to take over our business, 
lars the small truckers, and have the sympathy of the ICC. 
-On- We of the Indiana Refrigerator Lines, of Muncie, Ind., just wanted to let you 
> know that our existence is at stake if trip leasing is abolished. No longer will 
omat a man be able to buy 1 tractor and 1 trailer and go into business for himself 
“-. such as I did. 
ary Very truly yours, 
Ropney TEetTrRavurt, President. 
self 
but 
put APPENDIX 17 
the CHARLES H. TrRAYFoRD & ASSOCIATES, 
yuld 


TRANSPORTATION CONSULTANTS, 
New York, December 6, 1955. 
Senator Joun J. SPARKMAN, 
t. Chairman, Senate Small Business Committee, United States Senate, 
Washington, D. C. 

Dear Sig: I have been following with some interest the reports of your com- 
mittee in connection with its investigation of the Interstate Commerce Com- 
mission and their treatment of some of the small motor carriers. For what 
interest and help it may be to you, I submit the following: 

I conduct a small business, it might even be called a little business, repre- 
senting a great many small motor carriers. After reading of your investiga 


ve tion I took a count of the success, and lack of success, in the handling of formal 
that $ 
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applications and other cases before the Interstate Commerce Commission since 
starting in business a little over 3 years ago. Here are the results: 


Successful applications for authority___ 


ena: En ee 
Successful transfers of certificates and permits_________._-__-__--__-_____--. 1 
Successful rate cases__ PRs cgenC eae ee ia Sac 
Successfully defended complaint case________ aE ee ere eens 1 

rR ee d. shies ee oF 


Unsuccessful applications for authority 1 
Unsuccessful applications for transfer__- eal cals ue 1 
Unsuccessful rate cases______--_____~ ; oak coditetaea aie ae 1 
Unsuccessful petitions_____- 1 
ne oo * A ; 5 a ; + 
Total applications heard and awaiting decision 5 


Of the above, awaiting decision on 2, they will be successful. 

Of the above 2 are on appeal, they will be successful. 

Of the above, awaiting decision on 1, that will be unsuccessful. 

As to the matters handled with success, they were cases where the Commission 
was given good cause and a good record upon which to act. As to the unsuc 
cessful matters, there was not sufficient justification for the requested relief. 

As to the pending matters, I know that one application was a sad case. As 
it turned out the applicant can hardly expect a favorable reply. As to the others, 
they were good causes. I have a reasonable expectancy that they will be suc- 
cessful. 

The purpose of the above is to point out to you that the small businesses in- 
volved in the above matters, and I assure you they are small businesses, received 
favorable treatment from the Interstate Commerce Commission. 

In addition to the above calculations, I have handled a great many informal 
matters before the Commission for small business people and in each case they, 
and their problem, received every consideration. 

One of my clients, an operator of only 5 small trucks, who has been successful 
in applying for authority on 2 occasions before the Interstate Commerce Com- 
mission and on 1 oceasion before the Public Service Commission of the State of 
New York, called to my attention a newspaper article about your then pending 
investigation of the Commission. He wanted to know how this would help 
him. The only reply I could give him, particularly in view of the fact that 
he received everything he asked for, was to ask what he wanted from you and 
your committee. 

I assure you that as far as I am concerned I have no cause to compiain about 
the fairness of the Commission. The success in connection with the matters 
I have handled has been due to a good case, properly prepared and properly 
presented, so that the Commission would have some good evidence upon which 
to base a decision. 

It is my opinion, generally speaking, that those folks who complain of the 
results received probably did not have a good cause to begin with. Some of 
them seem to be talking about the time back before 1940. I assure vou that I 
have yet to meet a motor carrier who has not said, “If I only knew then what 
I know now, I would have general commodity authority for the 48 States.” 
There is some humor in the statement made by a shipper that his leasing prac- 
tices were “slightly in violation.”” How do you do this? It must be like being 
slightly pregnant—nothing to worry about. 

I respectfully submit to you, and to other Members of Congress, that if the 
Commission were given enough money, and manpower, those delays that are 
vexing to all of use would soon disappear. I further submit, as my own per- 
sonal opinion, that if the Commission had been given enough money by Congress 
the Commission would not have had to issue its leasing regulations and the 
so-called prohibition against trip leasing that seems to bother so many people. 
Because of its lack of manpower and, therefore, the inability to protect the 
public by personal supervision of leased vehicles, the Commission was forced 
to do by indirection that which it might have done directly. 

I sincerely hope that the foregoing is of some assistance to your committee 

Respectfully submitted. 


CiARLES H. Trayrorp & ASSOCIATES. 
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APPENDIX 18 


CONTINENTAL TURPENTINE & RosIN Corp., INc., 
Laurel, Miss., December 7, 1955. 
Hon. JOHN SPARKMAN, 
United States Senate, Washington, D. C. 

Dear Sir: We have read with considerable interest some of the newspaper 
reports concerning the investigation of your committee into truck operations and 
ICC relationships. 

We are a relatively small organization, having just less than 100 employees. 
Because of high rates and indifferent service on the part of the common carriers, 
we have had to develop a truck transportation setup for our finished products, 
and are now hauling turpentine, rosin, and pine oil, and paper sizes to a great 
many of our customers, particularly those located in the Southeast and Midwest. 
We are currently shipping somewhat more than one-third of our total production 
n our own equipment, and are delivering a small but significant percentage of 
our production to customers, who also operate their own trucks. 

Historically, we started in the trucking operation with package turpentine, 
where we frequently deliver a truckload of material to the Cleveland/Akron 
areas, making as many as 6 or 8 deliveries on the truckload. It has become 
unusual for a single customer to hold as much as a carload or truckload of pack- 
age turpentine, and such deliveries are impossible by common carrier. 

On about 20 percent of our loads, we are able to bring back materials which 
we can use. This is primarily empty turpentine cans, or in some cases solvents 
which we are using. On the balance of our loads, we come back completely 
empty. It seems to us that this is a considerable economic waste. When we 
started into the delivery part of our business, we made a few inquiries and found, 
for example, that a local electric blanket manufacturer uses about a truckload 
of blanket shells out of Ohio every week. We in turn have a truckload going 
into Ohio every week. We fail completely to understand the reasoning which 
necessitates our trucks coming back empty and letting the other man pay common 
carrier transportation on this material which would provide us an excellent back 
haul. 

We discussed this at some length with the ICC office in New Orleans, and were 
advised that ii was altogether impossible to work out this type situation. We 
even suggested that the two companies buy a truck jointly, but were advised 
that this would be a double violation of the regulation, since the joint ownership 
would be hauling for our company on the haul into Ohio and for the other 
company on the way back. 

We do appreciate in certain instances a complete freedom in private carriers 
arranging back hauls could be almost chaotic. On the other hand, the system 
we have today represents definite economic waste, and there does not seem to 
be any reasonable moral justification. 

We would very greatly appreciate your ideas on the situation. 

Yours very truly. 
F. W. KressMAN, Jr., Vice President. 


APPENDIX 19 


LEBANON CHEMICAL CoOrRP., 
Lebanon, Pa., December 12, 1955. 
Sehator SPARKMAN, Chuirman, 
Senate Small Business Committee, 
Washington, D.C. 

DEAK SENATOR SPARKMAN : We note your current investigation of the operation 

‘ sinall truckers under the Interstate Commerce Commission regulations, and 
We thought you might be interested in receiving further comment. 

By all standards that we have ever seen published we are classified as a small 
usiness. We are not classified by ICC as a trucking company, however. We 
ive in the business of manufacturing and distributing fertilizer and other agri- 
cultural chemicals. We do operate a small fleet of trucks, however, and we haul 
olly Materials which we have purchased or manufactured for sale. 

We are finding that the Interstate Commerce Commission is finding it more 

‘(| more necessary as the years go by to impose regulations on operation of our 


try 


rucks as well as on common-carrier operations. We find that the [CC is impos- 
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ing more and more regulations on the leasing of trucks by private carriers, and 
we cannot see that this is at all necessary in the public interest. The only interest 
which this seems to serve from our point of view is the interest of the large 
trucking companies who are anxious to stifle all competition from independent 
truckowners. We fail to see any reason at all why a private carrier should not 
be permitted to hire anyone he wants to, on any terms that he wants to, to hau! 
anything that he owns. The only exception, of course, would be common carriers 
licensed by the ICC who would, of course, abide by ICC regulations regarding 
rates, commodities, and destinations, ete. If there would be a neighboring farmer, 
however, who had a truck and nothing to do, and we had some materials that we 
wanted delivered, and he wanted to deliver them, I don’t see any reagon why we 
should have to consult the Interstate Commerce Commission as to the terms on 
which we are going to get together. What we would like to do is to lease this 
farmer’s truck by the day, or the trip, or any other period, taking full responsi- 
bility for operation and to hire the farmer to operate it. The ICC has been trying 
to regulate this sort of a transaction, although, we understand their regulations 
have not been sanctioned by law and have not been tested in the courts. 
The ICC is not the only agency of Government which every year seems to 
spread its control over the citizens further and further through their own regv- 
lation. Small business is at a particular disadvantage when meeting up with 
these agencies and their regulations. Larger businesses have specialists who 
know these regulations and know how to live with them. Small business tends 
to give up when it meets these new regulations. What we would like to suggest 
is that the Small Business Administration make it one of their functions to pro- 
tect small business from Government agencies, that they furnish counselors to 
counsel small-business management in the application of the agencies’ regulations 
and that they furnish specialized legal counsel for a nominal fee where indicated 
For example, we recently had a visitation from the inspector for the Wage and 
Hour Administration. He said he was entitled to come in and examine our 
records and quiz our employees ; so we let him in. He got one of our supervisors 
in the corner and got him to sign a statement that he was not a supervisor with- 
in the meaning of the wage and hour regulations. He gave us a 50-page book 
of their rules and regulations to support his stand that we must pay this employee 
overtime pay. Finally, he persuaded the employee to leave our employment and 
to authorize the Wage and Hour Administration to enter suit for this over- 
time pay. So the case is now pending in the local district court. Our suggestion 
is that a proper function of Small Business Administration might well be to inter- 
cede with the Wage and Hour Administration in our behalf, same as a full-time 
attorney for a large business would do. We think that this same inspector call- 
ing on a large business organization would somehow had been stopped at the 
front door and would not have a chance to try to persuade employees to 
make testimony for the Government against the employer where they were 
thoroughly satisfied with their treatment theretofore. We think that if we had 
been represented by proper counsel at the time this inspector first appeared that 
the matter would have been reconciled to his satisfaction without tying up the 
courts. 
Likewise, with the other agencies they have book after book of regulations 
and we have no way of knowing what is in them in detail until we run afoul 
of one of them. We think that small-business men faced with all of these 
agencies with all of their regulations is like the poor man hauled into court 
by the police without an attorney. In such cases the court will appoint an 
attorney for this man at court expense. It is our feeling that, similarly, these 
Government agencies besides enforcing their regulations on small business should 
give to small business the means to defend himself from their regulations and 
that this should be done through the medium of the Small Business Administra- 
tion. 
We hope these thoughts will be of some use to you in your current investiga- 
tions, and we thank you for receiving them. 
Very truly yours, 

VERNON BISHOP. 
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> large ; z 
endent Hetm’s New YorK PITTSBL RGH Moror Expsess, INc., as 
1uld not New York, N. Y., December 13, 1990. 
0 haul Hon. JOHN SPARKMAN, 

arriers United States Senate, 

arding Washington 25, D. C. 


armer, ' Dear SENATOR: We have read with some interest of the hearings scheduled 
hat we by your Small Business Committee on the administration of the Motor Carrier 
yhy we Act by the Interstate Commerce Commission, to determine in what way, if any, 
"MS on small motor carriers were impeded in their efforts to enter the transportation 
se this field, and how, if at all, the administration of the Interstate Commerce Com- 
sponsi- » mission hampered their activities. 


trying \We are surprised to learn from press reports of the hearings in question that 
lations the appearances entered before your committee in this investigation appear to 

be those of dissident individuals and groups who, instead of meeting the issues 
ns to f the investigation by their testimony, have instead indulged in the use of 


1 regu- your committee as a forum to express their views and opinions on the deregula- 
D with ; tion of transportation. 
S who It is observed that members of the Department of Justice and the Depart- 


tends ment of Agriculture who have supported pending Senate bill S. S98 before the 
uggest > Committee on Interstate and Foreign Commerce, which would have the effect 


(O pro- » of preventing the Interstate Commerce Commission from dealing with the trip- 
ors to HB leasing menace, have used the hearings of your committee as a further forum 
ations BH ito express their support of this ill-advised legislation. 

cated. The trip-leasing bill referred to above would legalize a practice, known pop- 
ye and ' ularly as gypsying, which consists of the use of itinerant trucks owned by indi- 


le our idnals, which are trip-leased from point to point without responsible regula- 
visors tion by the Interstate Commerce Commission. 

with The effects of this practice have been spread upon the record of the Commis 
» book » sion in the Ex Parte MC—43 Leasing Investigation, and it is observed that the 
ployee ' same persons who opposed those regulations have also appeared before your 


it and ' committee here. It is to be hoped that the Small Business Committee which 


over- > you head as chairman will not concern itself with matters that are properly 
estion before the Congress at this time in a bill designed to deregulate transportation 


inter- » and permit fly-by-night elements to enter it at will and free of the regulations 
l-time » which apply to responsible transportation companies, be they small or large. 

r call: It is respectfully submitted that the answer to the problem with respect to 
ut the Mi] mail motor carriers with whom your committee is concerned is to improve the 


es to HF) administration of the functions of the Interstate Commerce Commission under 
were 7 the law by appropriating additional funds and permitting more personnel to be 
e had > employed for the purpose of enforcing the present regulations fairly and im- 


1 that 5 partially to all concerned. Attacks upon the regulated transportation business, 
ip the = such as have been engaged in by the persons who have appeared before your 


» columittee to date, will serve no useful purpose in that connection. 
itions I am also rather astonished about your remarks regarding the “curtain of 
afoul , ‘ear’ that surrounds this industry. No such “curtain of fear” exists, to my 


these » knowledge. If any persons who desire to appear before your committee were 
court q advised by their attorneys or others to refrain from doing so, it cannot be 
nt an BS onciuded that this was out of any fear of retaliation or other improper action 
these ; to their detriment. It may be, instead, that each of them are engaged at this 
hould # time in some type of litigation before the Commission and, as you are probably 
s and i uware, it is considered improper to place outside political pressure upon ad- 
istra- FY luinistrative agencies or courts considering pending proceedings. I have no 

: knowledge of any small motor carrier anywhere who was ever pressured into 
stiga- a decision not to appear before your committee, or to take action which would 


be in its best interests, and believe that these remarks about a “curtain of fear’ 


> being placed in the way of their appearance is not well taken under the cir- 
oP, cumstances, 

Finally, it is hoped that you will not allow your committee to become a stage 
lor the contentions of persons who desire the deregulation of transportation, and 
who in the guise of sympathetic understanding of the problems of the small 
motor carrier use the facilities of your committee to promote their own per- 
Sonal selfish purposes. Such an activity would be a complete waste of your 
‘ine. and the taxpayers’ money. 

Very truly yours, 
A. MARKOWITZ, 


General Traffic Manager. 
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LATEX AND Rupser, INC., 
Baltimore, Md., December 19, 1955. 

Senator Joan D. SPARKMAN, 
Chairman, Senate Small Business Committee, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR SPARKMAN: It has recently been brought to our attention .that 
your committee was holding hearings on the administration of the motor carrier 
account. We were asked for an observation concerning our local transportation 
problem by Mr. Donald Freeman, of Shipley Transfer, Inc., which was provided 
along with authorization to quote it. 

It is my understanding that Mr. Freeman appeared and presented a statement 
to your committee on November 30, 1955, which contained our remarks. 

I am not sure that the problem is crystal clear and so wish to supplement 
that statement by this letter. 

Our company, along with other Baltimore shippers of liquid latex, has been 
trying since 1949 to obtain a specialized tank truck carrier to serve this industry 
from Baltimore to our potential market. 

We were fortunate in finding an experienced tank truck operator who was 
willing to invest in specialized equipment, which for all practical purposes must 
be devoted exclusively to transportation in the latex industry. This carrier is 
Shipley Transfer, Inc., 534 Main Street, Reisterstown, Md. 

The Interstate Commerce Commission has taken a somewhat different stand 
insofar as authority is concerned. Our product was first shipped as an exempt 
acricultural commodity, because of an informal decision by the Commission. 
This stand was later reversed and we were stopped from shipping under this 
contention. The product had been altered by the removal of water and by adding 
a preservative so that the product could be transported and stored. 

There is no authorized carrier to serve this industry from Baltimore on a 
permanent basis except Shipley Transfer, Inc., who has authority to serve 16 
points (liquid latex, in bulk, in tank vehicles) and a New Jersey carrier who is 
authorized to serve from Baltimore to points within 100 miles of New York City 
(noninflammable liquids, in bulk in tank vehicles). Many of Shipley’s 16 
points are within this 100-mile circle, and were granted because the services of 
this authorized New Jersey carrier were not completely satisfactory. 

Examiner Reese Harrison of the Commission wrote in a report which dis 
allowed a protest of the New Jersey carrier, “If a carrier holds out to trans- 
port a particular commodity, it should furnish equipment in proper condition 
to transport this commodity without contaminating it,” and recommended the 
grant of authority in New Jersey be made to Shipley. 

This seems to leave us with but one carrier properly equipped and authorized 
to perform the service: Shipley Transfer. 

The customers and potential customers of this industry are contained in a 
publication named The Rubber Red Book, a book about 2 inches thick which 
lists users in numerous towns and in every State in the country. 

We have gone to the Commission time after time for permanent authorit) 
Each time the carrier has come away with a practical denial of the request, 
and a remark, “This need is problematical.” 

We were unable to state “we have shipped” or “we will ship’ X number 
pounds to Y industry in Z town in any given future month. We only knew that 
the customers were there and that there was a fast-growing demand for our 
product. 

So as we have developed new customers in new areas and in towns in Penn 
sylvania, New York, Canada, Ohio, Virginia, North Carolina, South Carolina, 
Georgia, Tennessee, Indiana, Illinois, New Jersey, Delaware, and the New Eng- 
land States, it was necessary to go to the Commission and in effect say, “Can we 
sell in tank truck quantities?’ This process involves accumulation of data con- 
cerning railroads, sidings, storage space, transit time, what would happen if the 
customer doesn’t get the product, why it must buy in tank truck quantities, an 
analysis of the supply situation, explanation of equipment requirements, and 
many other bits of information which must be prepared and filed in document 
form in eight copies. 

We then wait from 1 to 45 days to see if the Commission is going to allow 
us to sell to X customer in tank trucks. In the past 3 years it has been 
necessary to go through this procedure about 70 times, many times jointly with 
other shippers.. The receiver also must file a document and the carriers still 
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others. This is called temporary authority of one of two varieties, 30 days or 
180 days. 
Today, after more than 6 years, we do not have a permanently authorized 
carrier. Think of the time that has been expended, the money, and the in- 
convenience. What about the risk the carrier has taken to build a fleet of 
special equipment? 
We have called upon the district office of the Interstate Commerce Com- 
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‘that mission to provide us a list of other carriers. It knows of none. In response 
rrier to a letter to the Commission in Washington, they reply the same except for 
ation the New Jersey carrier mentioned earlier. 

rided So, if tomorrow our sales force develops a tank-truck customer, where there 


is no temporary authority, we must go to the Commission and say “May we 


ment sell? 
It is true that they have granted many temporary authorities. I understand 


ment that the total number of shippers out of Baltimore, Md., approaches 100 for 
Shipley since 1953. 

been Is this not in itself proof of need? Certainly the granting of territorial 

istry ; authority when restricted to one product by a special type vehicle is restrictive 
enough to protect all other type carriers. 

was The problem is somewhat frustrating. I am sure that you must agree. 

nust Respectfully submitted, 

er is GeorGe H. RICHARD. 
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this STATEMENT SUBMITTED By Dr. DupLEY F. PEGRUM, PROFFESSOR OF ECONOMICS, 
ding UNIVERSITY OF CALIFORNIA, Los ANGELES, TO THE SENATE SMALL BUSINESS 

i COMMITTEE ON THE EFFECTS OF REGULATION ON SMALL BUSINESS IN Motor 
ma TRANSPORT (DECEMBER 19, 1955) 
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The following remarks are concerned principally with the effects of the 
current policy of regulation in the United States on small carriers in the motor- 
transport field. Consequently, this is not designed to be a discussion of present- 
day public policy in the field of transport in general. Nevertheless, it is neces- 
sary to take a cursory look at regulation as administered by the Interstate 
Commerce Commission because it is in this setting that regulation is applied 
to the motor-carrier field and it is in this context that the small carriers find 
their opportunities fully to compete for traffic restricted in various ways. It 
is also in this setting that one must appraise the question whether such re- 
strictions as are now imposed are necessary for a sound transport policy and 
are in the interests of public welfare. 

The Motor Carrier Act of 1935 was passed by Congress with the idea of ex- 
tending to the motor-transport field, and especially the common-carrier field, 
essentially the same type of regulation as applied to the railroads. This was 
done on two main premises: (1) That monopoly was characteristic of the 
transport field and that regulation was therefore necessary in all areas to pre- 
vent ruinous competition; and (2) that equal treatment of all the agencies 
required that they all be regulated alike. 

The underlying assumption of current policy. therefore, is that all agencies 
of transport possess sufficiently similar economic characteristics that they can 
be regulated in the same mold, or if not, that some must be forced into the 
mold of the primary agency, in this case the railroads. As a result, the policy 
of limiting competition that was a necessary part of railroad regulation was 
extended to motor carriers without consideration of the totally different 
economic characteristics of these two agencies. 
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we leday, despite restrictions, transport is one of the most highly competitive 
‘on- felds in our economy. Its structural characteristics are also probably the 
the : ost complex. It is these two features that make the problem of transport 


policy so complicated and so controversial at the present time 

The railroads in terms of their economic characteristics are natural monopo 
lies and thoroughgoing competition among them is therefore ruinous. Chang 
ing technology has not altered this situation. Structurally they are no dif- 
iow ferent today from what they were at the beginning of the century. What has 
pen _ changed is the alternatives, in terms of services, that — available om 
ith 3 sumers as the result of the emergence of the newer agencies that develoy ments 
till F in technology have provided. The principal alternative for land transport is 

; afforded hy the antomobile. 
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As a result of the emergence of alternative sources of transport supply 
over a wide range of services, the problem of regulation has taken on a new 
aspect. Public policy is still faced with the question of intra-agency com- 
petition but to this has been added the additional factor of interagency com- 
petition. It is necessary to keep these two aspects of competition clearly in 
mind because they should not be handled by the same set of rules and cannot 
be so treated in a private-enterprise system, or in any system if the advantages 
which each agency possesses are to be utilized. 

it is not necessary in these remarks to analyze the issues of interagency 
competition because these comments are concerned with restrictions imposed 
on motor carriers. It may be noted in passing, however, that if traffic is to 
be apportioned among the various agencies on the basis of their relative effi- 
ciencies, Competition will have to be the guiding principle. Each agency will 
have to be allowed to compete for traffic on the basis of being permitted to 
charge the rates that will attract the traffic, provided such rates are not made 
purely for predatory purposes. In other words, the only restriction on inter- 
agency competition that seems warranted is that competition deliberately 
designed to drive the other agency out of business should not be permitted. 

Intra-agency competition, on the other hand, is the type for which rules 
specially tailored to the particular agency need to be developed. ‘These rules 
should give full recognition to the economic characteristics of each agency. 
This means that the regulation to be applied to motor carriers should be radical 
ly different from those which apply to railroads. 

The economic features which characterize the railroads are totally abseut 
in motor transport, at least as it is organized today with separate ownership 
of the highway and the motive equipment. The technical units are relatively 
small and may be very small. Operations may be started with a very small 
investment and expansion may be undertaken with very small increments of 
investment, in direct and almost immediate response to growth in traffic. Simi- 
larly, because most of the investment is in relatively short-lived and small 
units, operations can be adapted in almost immediate response to traffic 
whether the latter be increasing or decreasing. Most of the facilities are nut 
highly specialized nor unalterably committeed to a particular market or geo- 
graphic area, and they can readily be shifted to any other market. Physi- 
cally, the highways or routes are available to all who wish to use them. Al- 
ternative sources of supply can readily be made accessible to the buyer or 
consumer. There is no absence of shopper's technique; Consumers may even 
supply their own facilities, and do so a great deal of the time. Existing equip- 
ment of carriers can be completely utilized except within narrow limits and 
additional traffic can be accommodated only by acquiring additional motive 
power. This will not result in an appreciable lowering of the average total 
unit costs of output, since the additional output comes as the result of the in- 
currence of additional costs that are largely proportional to output. 

Evidence supporting this evaluation of motor transport is afforded by studies 
made by the Cost Section of the Bureau of Transport Economics and Statistics 
of the Interstate Commerce Commission. It concluded that over 90 percent 
of the costs of the motor carriers which it investigated, varied directly and 
proportionately with the traffic which was carried. The Bureau also found 
that the average operating ratio for class I motor carriers of property for the 
S-year period from 1940 to 1947 was 96.4 percent. 

The present writer found that the capital turnover for class I motor carriers 
of property was approximately three times in 1948. It was almost the same 
for class I motor carriers of general freight engaged in intercity service in 
the same year. Although the individual carriers necessarily varied somewhat 
from this overall picture, the variations from the average do not seem to have 
any correlation with the size of the individual carriers. By way of compari- 
son, it may be noted that the turnover for the steel industry is about once in 
144 years; for petroleum it is about once a year; for Sears, Roebuck & Co. 
it was almost 3 times in 1948 and 2% times in 1949. 

In other words, motor transport, especially in the area of freight transporta- 
tion, which is our main concern, possesses all of the attributes of a thoroughly 
competitive industry and exhibits them more conclusively than much of the 
area of big business today. Furthermore, and this follows from the attributes, 
motortrucking does not display any marked economies of size. I do not see 
how this can change in the foreseeable future if public policy permits a com- 
petitive situation to prevail. If public policy imposes restrictions on competi- 
tion, or continues present restrictions, the attributes of motor transport will 





ee 


10 oe en 


ar 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 467 


remain, but monopolistic situations will remain (“regulation competition” as it 
is euphemistically called), and motortrucking concerns will grow to larger 
size than economies warrant. Indeed, big business may take over, not because 
of competition but because of a protective policy administered for the purpose 
of limiting competition and protecting competitors. 

For an industry to be competitive it is necessary that its resources be both 
legally and economically mobile. It is obvious that motor transport is char 
acterized by a high degree of economic mobility of its resources. Economic 
mobility requires that the resources be readily transferable to uses other than 
those in which they are presently engaged. In motor transport both investment 
and facilities are easily moved to other uses. This may be accomplished com 
paratively easily and rapidly by the physical adaptation of facilities to new 
market demands, or by a geographic shift of plant or equipment to tap other 
market areas. Ready transferability may also be achieved by new investment 
or disinvestment with a consequent shift of capital to or from motor transport. 
Because most of the capital invested in motor transport is in facilities that 
have a relatively shert life and in equipment that can be shifted easily from 
one use to another or to new market areas, the utilization of resources can 
respond readily to the demand for them. 

If resources are to be legally mobile, it must be possible for them, so far as 
the law is concerned, to be free to move from one use to another and from 
one market to another. There must be freedom to move the physical equip- 
ment according to the wishes of the producers, or to convert it or divert it to 
other uses. Similarly, decisions regarding investment or disinvestment must 
be left to the enterprisers. In other words, what is called freedom of entry, 
which carries with it freedom of exit, is one of the fundamental requirements 
of a truly competitive structure. If this is denied by law, special privilege 
is accorded to an entrant to an industry or to an existing producer, and this 
protects him to the extent that freedom of entry is limited against the pressures 
of competition. He is no longer faced with the threat of an alternative sup- 
plier of similar services who may be willing to risk his resources in the belief 
that his venture may be successful. Instead, the would-be competitor is faced 
with the necessity of demonstrating, over the opposition of the existing occu- 
pants or occupant, that present or prospective markets warrant admitting him. 
This is a difficult task because of the typically speculative nature of the evidence 
which can be gathered and because the experimental device of testing out 
markets by newcomers is precluded by the present administration of the law 
relating to motor carriers. Moreover, because such limitations, by their very 
nature, are designed to give protection to the existing carriers, the burden of 
proof rests on the shoulders of the applicant for admission. Such legal limita- 
tions on mobility of resources are not compatible with competitive enterprise 
or competitive pricing, and are anomalous to say the least, when the economic 
characteristics of the industry do not warrant such limitations. 

rhe pattern of economic regulation of transportation that exists in the 
United States today emerged with the rise of railroad transportation as the 
prime agency of inland transport. The original purpose of regulatory legis- 
lation was to curb the abuses of monopoly in transportation by limiting maxi- 
mum rates and curbing unreasonable discrimination. In other words, the pur- 
pose was to protect the consuming public against the excesses of monopoly. 
As experience in regulation grew and the economics of railroad transporta- 
tion came to be understood more thoroughly, it came to be recognized that 
a large element of monopoly in railroad transportation was unavoidable and 
that thoroughgoing competition was ruinous to the participants. At the same 
time, it became clear that there were really three choices with regard to rail- 
road transport: (1) Unregulated private monopoly, (2) regulated private 
monopoly, or (3) monopoly under public ownership. The Transportation Act 
of 1920 was based upon the second of these choices and incorporated a thor- 
oughly comprehensive scheme of regulation to deal with it. Whatever the short- 
comings in detail and administration may have been, the policy expressed in 
that legislation was in keeping with the economic realities of transport in the 
United States at that time. 

The extremely rapid emergence of the newer agencies of transport after 
1920, coupled with the pressures of the depression after 1930, revealed the 
inadequacy of the policies of 1920 for the totally new situation in transport 
that developed with such startling suddenness. On the one hand, the railroads 
were being regulated with a rigidness that world have been too severe, in 
unstable times, even if no alternative means of transport had developed. On 
the other hand, the newer means were practically uncontrolled. Congress met 
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the situation by passing the Motor Carrier Act of 1935 and some other similar 
legislation whereby the pattern of public policy, established to deal with an 
industry that was basically a monopoly, was extended to industries that have 
none of those characteristics. Substantively, the Transportation Act of 1940 
made no change in the regulatory program. 

Today, the motor carriers operating in those areas where entry is restricted 
wish to retain the pattern of regulation and to extend it further to nonregu- 
lated highway carriers if possible. Their stand is based on two grounds: (1) 
they want intra-agency protection, that is, they wish to have competition among 
motor carriers limited by public authority; and (2) they want interagency pro- 
tection, that is, they want public authority to impose severe limits on the right 
of the railroads to compete with them. 

If modern inland transport had grown up around the motor carrier instead 
of around the railroad it is difficult to see how the present-day pattern of 
regulation would have emerged at all. As already pointed out, railroad regu- 
lation developed because the economic characteristics of railroads made com- 
petition an ineffective device for protecting the consuming public. If motor 
transport had held the field, competition would have provided those protec- 
tions. The fact that motor transport emerged later does not seem to provide 
uny logical reasons for treating it differently from what would have been done, 
had the reverse been the case. 

Some support today is given to the idea that the common carrier is en- 
titled to some degree of protection against competition because of the obli- 
gations it assumes and it required to maintain, and that this protection should 
even limit the amount of competition which other common carriers by motor 
may offer. Because motor transport embraces a large number of suppliers 
who no not fall into the category of common carriers, it is necessary to make 
a distinction between the latter and the former so that those who are not 
common carriers are prevented from offering common-carrier service. This 
nmiay necessitate widening the notion of the common carrier or at least draw- 
ing a clear-cut line between common and contract carriers. This, however, 
is not a sufficient reason for limiting the number of common carriers who wish 
to compete with each other, for limiting the type of equipment they can use, 
the commodities that anyone of them can carry, or the routes they traverse. 
If a carrier wishes to offer common-ecarrier service, presumably it thinks the 
business is worthwhile and wants to compete for it. There seems to be no 
reason why this privilege should be denied when the structure of the industry 
is so competitive. It is difficult to see how consumer protection is afforded 
by a policy which imposes limitations on competition by restriction of entry. 
Nor is it necessary to restrict the competition of contract carriers by limi- 
tations of entry, either among themselves or with common carriers, if the 
objective of the policy is public interest and consumer protection. The argu- 
ment often advanced, that contract carriers will tap off the cream of the 
traffic assumes that those who want common-carrier service have to be sup- 
ported by those using the type of service afforded by contract carriers. This 
argument not only runs counter to the cost characteristics of motor transport; 
it also raises the question why the users of contract service should be ex- 
pected to carry any of the burden created by demands for common-carrier 
transport. 

Current regulatory problems in motor transport center primarily around two, 
matters: (1) rates, and (2) certification. 

Fair prices in competitive business are those prices dictated by the forces of 
competition. Thev are also the prices that will have to he established by public 
authority if it decides to retulate them. But such regulation is just so much 
waste in time. expense, and inconvenience if competition prevails. The only 
type of control that is necessary in this situation, if it is necessary, is that which 
is designed to prevent predatory action or the deliberate attempt to drive a 
competitor out of business. Protection from this unfair competition, however, 
reanires a different type of regulation from current rate controls and needs to 
look at other practices that may be used equally well to eliminate competitors. 
Rules of fair competition do not require comprehensive price regulation. 

Present procedures involving requests to change rates too frequently result 
in prolonged and expensive hearings often followed by denials by the ICC that 
are not compatible with the legitimate economic interests of the carrier. If 4 
motor carrier wants to lower rates on competitive traffic it is nsually faced with 
the opposition of all the other carriers with whom it competes, rail and motor 
alike, to say nothing of industries and communities who dislike the effects of 
the competition. In other words, rate regulation in motor transport becomes 4 
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battleground for protecting existing rate structures with the cards too heavily 
stacked against the one seeking to get business by price competition. This is 
particularly hard on the small carrier who needs to be allowed to compete it 
he is to thrive but who cannot match the array of money and talent lined up 
against him. Yet this situation is unavoidable so long as protests, espec ially 
by competitors, against competitive ratemaking are permitted. 

The foregoing remarks apply even more emphatically when application is 
made for a certificate of public convenience and necessity or a permit. Whether 
the application be for new service, or extension of service either to new territory 
or new commodities, the situation is much the same although requests by those 
wishing to enter the motortrucking field for the first time generally meet with 
the most vigorous resistance. In any event, it is necessary for the applicant 
to prove that there is a public need for the service, that existing service is 
inadequate and/or that the carrier already serving the tield will be unable to 
supply the expanding market adequately. This becomes well-nigh impossible 
especially if service has been reasonably good to date or if it cannot be dem- 
onstrated that the development of a community or an area has been handicapped 
by the inadequacy of the available supply of transport. 

In addition, the new applicant will have to defend his operating financial plans, 
prospective profits, schedules, and so forth in the face of opposition of existing 
carriers, both of his agency and others that muy be affected, or think that they 
may be affected, at some future date. The traffic to be developed, the possi- 
bilities of such traffic, the economic development of the area, and the future 
prospects of the area will all have to be portrayed for the tender scrutiny of 
those carriers already occupying the field. Moreover, even the descriptions of 
the equipment which is to be used will be examined by intervenors who wish to 
see the application denied. 

The foregoing is not a caricature of proceedings. It is a summary statement 
of what is taking place every day all across the country before examiners of the 
Interstate Commerce Comnission. Hearings are prolonged into years and the 
money spent on endeavoring to secure operating authority on occasion runs into 
hundreds of thousands of dollars. This does not cover the expense arising from 
the array of talent alined against the applicant. 

If this procedure were necessary to protect the consuming publie and to guard 
against ruinous competition it might be a necessary cost of private enterprise in 
transport. As it is, it is simply a wasteful process. Moreover, it is hardest on 
the small operator who cannot afford the expense involved and who cannot match 
the resources marshaled by his opponents to keep him out of competition. Gen- 
erally, the ones who are most able to resist the intrusion of competition, or break 
down the resistance to it, are the large carriers who do not or should not need 
the protection. In other words, current procedures are stacked against the small 
carrier, not deliberately by the ICC, but by the false premises upon which current 
regulatory practices are erected. 

It is sometimes argued that limitation of entry is necessary in order to protect 
the highways against excessive use by truckers. Apart from the fact that this 
ignores the use of these highways by the private carriers, the argument fails 
to correlate use and cost. If highway use is to be limited it should be through 
means designed to assess cost of use directly and proportionately to the specific 
use, not by arbitrary restriction which is for the purpose, or at least will have 
the unavoidable result, of protecting competitors. 

It is also argued that economic regulation of motor carriers is necessary in 
order to avoid discrimination and predatory action. In reply it may be pointed 
out that neither of these present difficult problems in highly competitive business. 
To deal with them, nothing more is necessary than supervision designed to pre- 
vent predatory action. Economie regulation, regulation of rates, and limitation 
of entry certainly are not necessary. On the contrary, it is difficult to see how 
any policy could be more specifically designed to create the conditions in motor 
transport necessary to make discrimination and predatory action possible. 

The foregoing remarks are not to be interpreted as advocating the abandon- 
nent of all kinds of public control of motor transport, such as public safety, 
financial responsibility, and so forth. Nor is it recommended that current re- 
strictions be removed overnight without regard for time necessary to bring about 
appropriate readjustments. What has been emphasized, and what it is neces- 
Sary to emphasize, is that economic regulation of motor transport is totally 
lnhecessary in the interests of a healthy motor-transport system, competition. 
and public welfare. The fact that there is interagency competition does not 
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alter this problem so far as motor transport is concerned. Finally, this is one 
area where small business can flourish and will flourish if public authority wil! 
permit it to do so. 





APPENDIX 22 (a) 
[From Land Economics, August 1952] 
THE Economic Basis OF PUBLIC POLICY FOR Moror TRANSPORT 
By Dudiey F. Pegrum ’ 
1. INTRODUCTION 


The phenomenal development of land transportation in the 19th and 2Uth cen- 
turies was primarily the story of the invention of the steam locomotive and the 
growth of the railroads. So much Was this the case that land transport, except 
for strictly local service, was almost Synonymous with rail transport from 1850 
to 1920. There appeared to be no other means to challenge its complete 
supremacy. 

The invention of the internal combustion engine in 1884, with the first work- 
able automobile in 1887, was destined, however, in the next half century to 
revolutionize transportation. It was, in five decades, to provide a means of land 
transport that expanded transportation services enormously, changed the entire 
pattern of living, and increased intercommunication and mobility of population 
beyond any previous conception. Furthermore, the development of the use of 
the automobile introduced an alternative source of supply for a wide variety) 
of transport services such that transportation, in many lines, has become one of 
the most competitive fields of endeavor in the economy. 

From a mere 4 motor-vehicle registrations in the United States in 1895, and 
4 factory sales, automotive equipment increased during the next half century 
such that in 1949 total motor-vehicle registrations in this country amounted t 
44,120,248, of which 36,292,703 were automobiles, 134,971 buses, and 7,692,569 
trucks.” The total investment in motor transport for the same year was some- 
thing over $35 billion, as compared with $23 billion for railroads. A recent esti- 
mate places the investment in highway facilities, in terms of construction costs, 
at $28 billion down to the end of 1949° with total highway expenditures for the 
latter year alone amounting to $3.3 billion.’ 

The total estimated ton-miles of freight carried by trucks and truck combina- 
tions on the main rural roads of this country was 89 billion in 1949, as compared 
with 28 billion in 1936.2 Intercity motor trucks accounted for 1.67 percent of th 
revenue ton-miles of freight in this country in 1928, while the railroads moved 
77.56 percent.” In 1948, the distribution was 8.69 percent for trucks and 642 
percent for railroads.’ In California, where freight traffic moves predominantly 
by motor vehicles, 20.9 percent of the gross operating revenues from the trans: 
portation of property went to the railroads and 73.7 percent to the highway 
carriers. 

Despite the magnitude of motor transport as a whole, it is still essentially an 
industry of small-scale operations. Of the total of 20.998 class I, II, and Ill 
motor carriers of property reporting to the Interstate Commerce Commission il 
1947, 2,097, or 9.99 percent earned 67.92 percent of the revenues, while the re 
maining 90.01 percent earned 32.08 percent of the revenues.* The California 
commission estimated that, in 1946, 55 percent of the carriers reporting to i! 
earned less than $5,000 each per vear in gross revenues from carrier operations. 





. Professor of economics, University of California. 
_? Study of Domestic Land and Water Transportation, hearings, Subcommittee on Domes 
ie nee aes Water Transportation, U. S. Senate, 81st Cong., 2d sess., Washington, D. C 
959, p. 940. 

8 Tbid., p. 148. 

4 Thid., p. 148. 

5 Thid., p. 950. 

®°S. Daggett, Principles of Inland Transportation, revised edition (New York: Harper & 
Bros., 1934), p. 5. 

7 Annual Report, Interstate Commerce Commission, Washington, D. C., 1949, p. 15. 

§ Annual Report, California Public Utilities Commission, 1950, pp. 147-148. 

® Interstate Commerce Commission, Bureau of Transport, Economics and Statistics Reve 
nue Ton-Miles and Passenger-Miles of Class I, II, III Motor Carriers, Statement No. 4° 
(Washington, D. C., 1949), p. 18. 

1 1948 California Public Utilities Commission 62 (1948), p. 71. 
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it is evident that this new form of land transport has, in the course of a little 
more than a quarter of a century, risen from a position of Ccompurative insignil- 
cance to that of a major industry and a major transportation agency, lndispen 
sable to the economy of the country. It would appear that monopoly based upon 
technological conditions has been ended over an ever-widening area in trans- 
portation for as far as one can see into the future. 

(he structural changes in transportation in the last quarter of a century have 
mposed a compelling necessity for reorientation of both regulatory policy and 
private management to a radically new situation in the whole tield. The tradi- 

nal patterns of thinking on public policy need to be reexamined by legislative 
bodies, regulatory agencies, the suppliers of transport services, and shippers, in 
the light of the completely new technological and economic situation in trans- 
portation. 

foday, however, the situation is totally different. Land transport cannot be 
recurded as a homogeneous industry in any respect. It cannot even be regarded 
as an industry. Instead it is a group of industries composed of agencies such 
us railroads, airlines, pipelines, and automotive vehicles. The only significant 
thing they have in common is that they offer facilities for the movement of goods 
ind persons. 

These different agencies have diverse economic characteristics. They supply 
many different kinds of services, some competitive, some complementary, and 
some quite different. They offer these services under markedly different tech 
nical conditions and very different market conditions. The consequence is diverse 
economic Characteristics as they relate to costs, supply of services and facilities, 
and organizational structure. 

\s Was stated above, transportation is frequently regarded as a natural mo- 
nopoly. Railroads have almost invariably been clssified in this category as also 
have public utilities such as gas, water, electric light and power, and telephone. 

the word “natural” as it is used in this connection refers to the fact that 
ionopoly emerges from the economic characteristics of the industry in question 

| that competition is forced to play a very subordinate role in the fixation of 
prices to he charged for the particular type of services offered. As one economist 
puts it with reference to railroads: “Competition fails to establish a normal 
level of rates sufficiently remunerative to attract the additional investments of 
capital that recurrently become necessary.” ™ 

There are several reasons why monopoly is natural to certain industries. 
Capital has to be invested in amounts which are large relative to the market 
opportunities available for the goods or services that are to be produced. Capi- 

| costs therefore form a relatively large part of the total costs of produ tion 

| addition to the plant will involve a large proportionate increase in capital 

hvestment, and will necessitate a large prospective increase in the market. A 

\ilroad, for example, has to make large initial outlays to build a single-track 
line and acquire the necessary terminal facilities to operate it. When that plant 


s ulilized to capacity, double-tracking will require a large additional investment 
Which Cannot profitably be made unless there is prospect of a large increase in 


trafhi Expansion of this type entails diflicult problems of market anticipation 
hecause the facilities will have to be built well in advance of market opportuni- 
In the meantime. the traffic which is available will have to bear the hurden 
eeping the railroad in operation until the new tratlic has been built up. If, 
ustead of donble-tracking, a new railroad were to be built, an almost complete 
blication of facilities would he necessary and the immediately available traf- 
vould be inadequate to give either read » profit. In addition, the economies 
Which would be available from such things as running trains in opposite direc- 
ions at the same time would be unavailable. 
hen there is the fact that much of the investment that has been made is 
Specialized both as to functions and as to markets. Railroad tracks are only 
useful where they are laid and cannot readily be turned to other areas if the 
lhirkets shift. In addition, they have little use except for supplying railroad 
insportation to a geographically fixed area. 
Natural monopolies are also characterized by a concomitance of production 
consumption. That is, the services must be consumed in direct conjunction 
th the production facilities. This results in the absence of what is known 
s shopper’s technique. The consumer cannot shop around because no other 
“Upply is readily available to him. This is especially true of public utilities 
ie 


D ro Jones, Principles of Railway Transportation (New York: The Macmillan Co., 1925) 
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The consumer is forced to take the services offered by a particular supplier 
Otherwise, he must go without or move. 

The facilities of two suppliers are not available to him because it is too costly 
for both to supply the equipment necessary to be ready to serve. At the same 
time producers can serve only those whom they are able to contact with their 
production facilities. The physical area served by the plant constitutes the 
limits of its market and it cannot readily change those limits because of the 
extreme immobility of its production facilities. 

In other words, concomitance of production and consumption, together with 
relatively large amounts of investment in plant that is specialized both geo- 
graphically and functionally makes the presence of more than one producer in 
most markets impossible. Thus, direct competition is absent in most of the 
markets and readily available alternatives or substitutes are not usually present. 
For these reasons, it has long been recognized that direct competition over the 
entire range of output of natural monopolies is an unsatisfactory way of trying 
to secure reasonable prices. As a consequence, monopoly in particular markets 
has been accorded public sanction and even protection. 

The utilization of the internal combustion engine in the field of transportation 
has radically altered the technical and economic structure of transportation. 
It is no longer composed largely of natural monopolies. On the contrary, the 
economic features which characterize natural monopolies are almost completely 
lacking in the newer agencies which have emerged. The technical units are 
relatively small and may be very small. Operations may be started with a very 
small investment and expansion may be made with very small increments of 
investment in direct and almost immediate response to the growth in traffic. 
Most of the facilities are not highly specialized or unalterably committed to a 
particular market or geographic area and they can readily be shifted to any 
other market. Physically, the highways or routes are available to all who wish 
to use them. Alternative sources of supply can readily be made available to the 
buyer or consumer. There is no absence of shopper's technique; consumers may 
even supply their own facilities and do so a great deal of the time. Economic 
limitations on the additions to facilities are very slight because small increases 
in traffic increase the need for additional equipment, at least within very narrow 
limits, and these additions may be made in small units. Existing facilities can 
be completely utilized except within narrow limits, and additional traffic can be 
accommodated only by acquiring additional motive power. This will not result 
in an appreciable lowering of the average total unit costs of output, since the 
additional output comes as a result of the incurrence of additional costs that 
are largely proportionate to output. Mr. Bonavia expresses this by saying: 
“When the internal combustion engine was sufficiently developed it became 
possible to enter the business of carrying goods with a very small initial invest- 
ment, building up the business by reinvesting profits. The qualities necessary 
for success were largely similar to those required in the tramp shipping industry. 
The lorry, like the tramp steamer, often competes for freight under, it has been 
said, ‘conditions of almost classical simplicity.’ ” ” 

Evidence supporting the foregoing evaluation of the economics of motor trans- 
port is afforded by studies which have been made of the cost characteristic of 
motor carrier operations. The Cost Section of the Bureau of Transport Econo- 
mics and Statistics of the Interstate Commerce Commission has made some 
elaborate studies of cost behavior for both railroads and motor carriers.“ These 
were made for the purpose of examining the relationships of fixed to variable 
costs for different carriers and for varying conditions of operations. They 
endeavored to portray the basic principles underlying transportation costs and 
the relation of those costs to ratemaking. 

The study on motor transport involved a wide sampling of the statistics avail- 
able and an extensive analysis of operating costs under varying lengths of haul 
in different regions of the country and under different traffic densities. One 
analysis, based on data of class I common carriers of general freight in the 
central region in 1948, involving an average haul of 300 to 349 miles, showed 
that on the average 93.6 percent of the costs varied directly, and proportionately, 


12M. - Bonavia, The Economics of Transport (New York: Pitman Publishing Corp., 
1947), p. 66. 

13 Interstate Commerce Commission, Bureau of Transport Economics and Statistics, Expla- 
nation of the Development of Motor Carrier Costs, Statement No. 4725 (Washington, D. C., 
1949), p. 103. 
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with the traffic while the remaining 6.4 percent did not vary with the traffic: that 
is, they were fixed regardless of traffic.” 

The conclusion drawn for the study as a whole was that for class I general 
commodity carriers, between 90 and 100 percent of the operating expenses were 
ne directly proportional to output. This contrasted with long-run rail operating 


ae costs Which were estimated to be between 70 and SO percent variable if invest 
he ment was excluded. But only 50 to 70 percent of rail investment is variable, 
he according to this study, which means that the variable expenses of railroads 
are a much lower proportion of total expenses since railroads have a very heavy) 
th investment. 
> The contrast in the variability of costs between rail and motor carriers is 
~ explained by the fact that fixed costs are present in rail maintenance-of-way 
e 


expenses and in the capital costs resulting from the investment in road property. 
lhe corresponding roadway costs for motor carriers are distributed on a “use’’ 
he basis through gas taxes and license fees, and, insofar as the motor carriers are 


Ag concerned, they become proportional to the traffic carried.” 

ts The operating ratios of rail and motor carriers reflect the same situation 
Where fixed costs are high and the cost of capital a large part of the total, the 

nm operating ratio must be relatively low if the operations are to be profitable. If 

n. the fixed costs are low the reverse will be true. In 1947, the operating ratio for 

he class I railroads was 78.27 percent; in 1948, it was 77.26 percent, while in 1941 

ly it was only 68.53 percent. The operating ratio for class I motor carriers of 

re property was 95.1 percent in 1948 and 93.2 percent in 1947. It averaged 96.4 

ry percent for the 8-year period from 1940 to 1947. 

of Another test, which supports the two which have just been given, is afforded 


by the ratio of gross revenues from operations to the total capital investment, or 
the turnover of capital. The turnover of capital for railroads is about once every 


Ly 3 years; or, to put it another way, the gross revenues from operations of rail 


sh roads typically constitute annually about one-third of the capital investment. 
1e For electric light and power and gas utilities, which have very high fixed costs, 
Ly the turnover is once in 5 to 6 years. It is even as low as once in 10 years for 
Ic some hydroelectric plants. For steel, the turnover is once in every 14% years, 
PS while for petroleum it is about once a year. For Sears-Roebuck & Co., it was 
Ww almost 3 times in 1948 and 2% times in 1949. The turnover for class I motor 
at carriers of property was approximately three times in 1948. It was almost 
ye the same for Class I motor carriers of general freight engaged in intercity service 
It in 1948. Although individual carriers necessarily varied somewhat from this 
le overall picture, the variations from the average do not seem to have any cor 
at relation with the size of the individual carriers. 
= The cost features of motor transport, and especially motor trucking transport, 
le bring out clearly the fact that, as an industry, it possesses those economic fea- 
t- tures which characterize highly competitive industry. It does not have to pro- 
y vide its own highway, where the elements of fixed costs loom large. Instead, 
y. it is able to use the highways in which the investment is provided by public 
Th funds. The earrier’s contribution to this investment, or the fixed costs arising 
therefrom, is made through various kinds of taxes which are largely dependent 
S- upon the amount of use made of the highway by the individual carrier. In other 
if words, from the standpoint of the carrier, the highway costs are variable costs. 
D- It is the state which has to take the responsibility for the fixed costs. Terminal 
le costs are relatively low in motor transport and in the main have the same cost 


features for the individual carrier as do the highway costs, and for the same 
reasons, 

The equipment is highly flexible because it can be operated m relatively small 
d units. Its mobility on the highway eliminates the necessity of rigid schedul 
ing which the limitations of rail trackage impose on railroads. Then, too, the 


le 


l- equipment can be moved from one highway to another with very few impedi- 
i ments. In other words the equipment can follow the traffic. Finally, the small 
- size of the operating units gives an extremely high degree of adaptability of plants 
4 to the volume of business or traffic. 

( 


“Interstate Commerce Commission, Bureau of Accounts and Cost Finding, Explanation 
. Rail Cost Finding Principles and Procedures, Statement No. 2—48 (Washington, D. C., 
. 948), p. 88. 
' arora K. Edwards, Cost Analysis in Transportation, American Economic Review, May 
A- N47, p. 453. 
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Il. DEVELOPMENT AND ASSUMPTIONS OF PRESENT POLICY OF REGULATION 





Public policy on the regulation of transportation in the United States emerged 
in the field of railroad transportation for two principal reasons. First of all, 
competitive forces were unable to afford reasonable safeguards against grossly 
discriminatory practices. In the second place, lavish public aid and lack of any- 
thing resembling adequate rules for private financial accountability resulted in an 
array of abuses, bankruptcies, and losses to the investing public. 

Competition, by itself, is an inadequate safeguard for the public in the field of 
railroad transportation because of the economic characteristics of the industry. 
These characteristics, which make railroads natural monopolies, impose such 
severe limitations on the operation of competitive forces among railroads that, 
in the absence of other checks, monopolistic practices prevail. There is simply 
no other way that management can behave except as a monopolist. Competition 
over a wide range, both as to geography and services, is not possible because of 
the excessive costs of providing such competition.” When public policy compels 
or encourages extensive overall competition among railroads or prevents private 
efforts to limit or eliminate it, ruinous competition with all of its undesirable 
results emerges. Public reliance on transportation, but especially its reliance 
on the services of a particular railroad necessitates public intervention as a sub- 
stitute for the deficiencies of competitive checks and compulsions. 

The inadequacy of competition in railroad transportation also manifests 
itself in another way. The strategic monopoly position and great economic 
power of railroads has made it possible for them, if uncurbed by legislation, to 
dominate other forms of inland transport. This has happened on occasions in 
the past and would undoubtedly have a significant influence on the transport 
structure of the country today, if railroads were allowed to acquire other trans- 
portation agencies at all extensively. If thoroughgoing competition within the 
railroad industry itself were possible such a situation would not arise. 

This does not mean that competition is insignificant or unimportant among 
the railroads of this country. On the contrary, it is one of the major considera- 
tions to which management must continuously give attention. It may even be 
excessive to the point of being ruinous if uncurbed. Taken alone, however, it 
is an inadequate means for determining relative prices and may even be in- 
acequate for the determination of reasonable overall revenues. This would be 
especially true if consolidation were developed so as to bring about regional 
systems, 

The second factor which led to the regulation of railroads was lavish public aid 
coupled with the lack of anything resembling adequate rules for private financial 
accountability. Public aid, on the scale and in the fashion it was administered, 
led to the expansion of railroad facilities far in advance of the demand for serv- 
ices which could support those facillities. It frequently encouraged construction 
for the purpose of securing profits from public aid rather than from traffic 
prospects which would justify the investment. The financial scandals and ex- 
ploitation that, in too many instances, accompanied this sort of development 
brought about widespread public demand for redress. Regardless of where 
the responsibility for the difficulties lay, public opinion was bound to demand 
severe curbs on the industry with which the difficulties were associated. Public 
attitudes that developed in connection with the emergency of the railroad prob- 
lem gave rise, in the course of time, to the idea that similar developments should 
be forestalled in the newer means of transport by regulatory policies that would 
anticipate the rise of the newer agencies to positions of significance. 

Regulatory policy, the first manifestation of which on the Federal level was 
the Interstate Commerce Act of 1887, evolved over the ensuing 33 years into 
the Transportation Act of 1920. With this legislation, the Interstate Commerce 
Act became the framework of thoroughly comprehensive railroad regulation. 
(fovernment control was erected on the theory that the railroad industry was to 
be treated as a regulated monopoly. As a consequence, the Interstate Commerce 
Commission was afforded detailed authority over railroad rates coupled with 
the duty of seeing to it that the railroads as a whole earned a fair return, if that 
was possible. It was felt that a living wage was as necessary for a railroad 
as for an individual and that the power of the Commission to restrict profits 
should be matched by the obligation to see that the necessary amounts were 
obtained. There was, however, no guaranty of a fair return. 


‘© These remarks are especially well illustrated by electrical, gas, water, and telephone 
utilities. They do not apply to radio. 
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Approval of the Commission was required before a railroad could issue new 
securities, and consolidations were to take place only with the consent of the 
Commission in accordance with a plan which the Commission was to prepare 
Any other form of acquisition of control of one carrier by another required 
Commission sanction. New construction of additions and extensions could be 
made only after a showing that present or future public convenience would be 
served by it. Similarly, certificates had to be obtained before all or any portion 
of a line could be abandoned. The Commission was also empowered to compel 
a railroad to extend its lines if public interest demanded it. 

It will be seen at once that this legislation was both protective and restrictive 
on the railroads. It was protective in that it imposed severe limitations on the 
possibility of one carrier extending its facilities into the geographic area already 
served by another. It was restrictive in that it severely limited the initiative 
which management could exercise, especially in rate adjustments and rate 
increases. It divided authority without, however, dividing responsibility. The 
Commission had exceptionally wide powers to impose restrictions but it was the 
railroads that had to assume the financial responsibility for the restraints, with 
literally no recourse if the results proved unsatisfactory. 

The Motor Carrier Act of 1935 was really an extension of the Interstate Com- 
merece Act with no change in the underlying philosophy of regulation as it applied 
to transport and no recognition of the fact that the transport structure had been 
changed so radically that, whatever validity may have rested in the previous 
legislation, under previous conditions, it was no longer applicable. In fact, 
the depression, the plight of the railroads, and the clamors of many motor car 
riers, served only to reinforce the idea that competition should be restricted © and 
that transportation should be treated as a regulated monopoly. 

So far as common carriers by motor were concerned, the legislation governing 
them was basically the same as that which governed the railroads. The fact 
that motor transport rests on a very different technical foundation, which makes 
it possible for individuals to operate their own vehicles, and as small technical 
units, makes it impossible to regulate all motor transport in the same way that 
all motor transport can be regulated. This accounted for the principal differ- 
ences in the legislation. For that part of the industry, however, which came 
under Commission control the idea of regulated monopoly prevailed.” 

The contradictions and inconsistencies that have resulted from public policy 
that did not grasp or did not take into consideration the different economic 
characteristics of the various agencies it was trying to regulate are repeated in 
the progress report of the Senate committee and in the bills which have been 
introduced into Congress based on the recommendations contained in that report. 
Although the committee was very critical of present policy that regulates ‘“‘compe- 
tition in the interest of and for the protection and promotion of the competing 

carr ier, ”* and although it stressed the importance and desirability of competi- 
tion,” it proceeded to make recommendations that would impose further restric- 

tions on the free play of competition in the motor-carrier field than now exist. 
It would extend regulation to a vast area of nonregulated carriers, impose much 
stricter limitations on contract carriers, prevent the leasing of private vehicles 
for return loads, and impose restrictions on leased owner-operated vehicles. 
The latter proposal is based on the reasoning that “trucking companies are able 
to reduce costs substantially and therefore can and do cut rates below compensa- 
tory levels,” ™ and “the purpose of regulation, in addition to preventing an over- 
supply of transportation, was to protect common carriers supposed to serve the 
public generally.” To add to this record or restriction the committee proposed 


* Domestic Land and Water Transportation, Progress Report of the Senate Committee 
~ dnicraiate. and eeepc Commerce, S. Rept. No. 1039, 82d Cong., 1st sess., Washington, 
Bi 
“By 1920, ‘although competing carriers had not yet substantially invaded the railroads’ 
Province, the pattern was becoming evident. The Congress, realizing that unbridled com 
petition in a field so vital to the national economy might well be destructive of the indus- 
try, began to shift the emphasis of regulatory legislation to a new concept, looking to 
the ultimate protection of the usin general public and to the continued welfare of the 
industry itself. It is this theory of regulating — in the interest of and for the 
protection and promotion on the competing carrier that has ce.” characterized leg- 
ay - transportation field in the last 30 years.” Ibid., 
® Ibi 
“Industries sheltered against the onus of competition soon become ripe subjects for 
né itionalization. ”  Ibid., p. 8. 
1 Tbid., p. 22. 
*2 Ibid., p. 22. 
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that “consideration should be given to the feasibility of extending transportation 
excise taxes to private carriage of an interstate commercial nature.” ” 

As of the time of this writing, some 17 bills to amend the Interstate Commerce 
Act as it relates to motor transportation are pending in Congress. The author 
has not been able to read the exact text of these bills but, from all the reports 
and summaries he has seen, those which bear upon the subject matter of this 
article follow the recommendations made in the progress report of the Senate 
committee. This is to be expected but nevertheless is unfortunate in ught of 
the extensive hearings and the emphasis in the report on competition and on 
the need for preserving the “inherent advantages’ of each form of transportation. 
Although it now seems improbable that any of the bills involving controversial} 
matters will be passed at this session, nothing resembling a unified or coordinated 
policy could emerge in any case. The legislation, if passed, would be more 
restrictive of motor carriers than we now have,” thus moving in the direction of 
less freedom of competition than exists at present. Congress has yet to learn 
that freer competition does not emerge from an increase of restrictive regulations 
and that “regulated competition” is a contradiction of terms. 

The unsatisfactory nature of public policy in the field of transportation at the 
present time seems to be recognized on every hand. Much of the lack of agree- 
ment on a solution of the issues and many of the contradictions in the proposals 
arise from a failure to grasp the significant differences in the economic char- 
acteristics of the various agencies, with the consequent necessity of adapting 
regulation to these differences rather than vice versa. The intention to develop 
a national transportation policy designed to recognize and preserve the inherem 
advantages of each mode of transportation and to preserve the competitive 
advantages of each has been reiterated over and over again in legislative debates 
und in preambles to legislation. The import of the declaration of policy never 
seems to have been grasped with clarity, however, nor administered with an 
understanding of the implications. If competition is to have any significance, 
then suppliers must be allowed to compete. If the inherent advantages of any 
mode of transport are to be afforded the public, they must be obtained througn 
the competitive process or at least within the concept of the competitive frame 
work. It is only through the medium of competitive concepts that we are able 
to arrive at an efficient allocation of economic resources. 

This idea, however, necessitates a distinction between injury to competition 
and injury to competitors. All competition is injurious to competitors in the 
sense that it drives out the inefficient and limits the rewards that successful 
competitors can receive. This is the essence of competition—the incentive to 
strive for profits, and the compulsion to go somewhere else if they are not forth- 
coming. Costs to the consuming public are thus kept to the minimum necessary 
to attract the services for which it is willing to pay. 

This procedure, however, is hard on competitors. They win only if they can 
stayintherace. It is not surprising that many seek protection against the rigors 
of competition. Human beings seem to enjoy having their cake and eating it 
too. Enterprises want to enter profitable fields but they are too infrequently 
hesitant to seek protection once they have gained admittance. “* * * There are 
vast commodity areas where keen competition exists between the railroads and 
their competition [sic]. Significantly, the railroads find little fault with the 
burden of regulation in those areas where they retain the character of 
monopoly.” * Competitors must either face the hard fact that competition 
always poses, and always must pose, the threat of a superior rival, or give up the 
idea of competition altogether. Public policy must give full recognition to the 
same thing. 

That there need to be rules of competition goes without saying but the pur 
pose of such rules is to preserve competition not competitors. Fair competition 
has meaning only as it enables enterprises to succeed by the sale of their products 
to consumers who have alternative choices. This does not recognize surviva! 
by preying upon or devouring rivals but it does place survival upon the ability to 
attract customers by superior service or lower prices, or both, in the open market 
with rivals. 





2 Ibid., p. 60. 


*% The exception is S. 2360 which proposes to amend the Interstate Commerce Act b) 
raising the minimum amount of securities that can be issued by motor carriers without the 
consent of the Commission. 

= Domestic Land and Water Transportation, op. cit., p. 11. 
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III. REGULATION OF MOTOR TRANSPORT ON THE ASSUMPTION THAT NO OTHER AGENCY 
EXISTS 


In order to throw into clear relief the problems of public policy connected with 
motor transport it is advantageous to examine them as if no other media existed 
In this section, therefore, the regulation of motor transport will be discussed 
on the asumption that the motor vehicle is the only significant means of inland 
transportation and that there is no problem of allocating traffic among the 
various agencies of transport or of protecing one type from the competition of 
another. This approach has the advantage of making it possible to examine 
motor transport in its economic setting of a competitive industry without the 
encumbrance of present paraphernalia and the jargon of current transport eco- 
nomics which starts from the assumption of natural monopoly and the frame- 
work of regulation that has grown up around it. This has set up impedimenta 
which have confused issues and prevented analysis founded upon basic economic 
distinctions among the various agencies.” The problem of the interrelationships 
of the activities of rail and motor carriers will be dealt with in the next section. 

Under conditions of competition, or to put it another way, to the extent that an 
industry is competitive, a producer is unable to influence price to his own ad- 
vantage. He faces a market situation in response to which he adjusts his output 
to changing price and profit opportunities. Firms will expand or contract in size 
or volume of business in response to changing conditions and according to the 
ability of the different enterprises to adapt themselves to the new situations. 
Pricing for the services offered will correspond to the costs of rendering those 
services. Those firms which cannot meet their costs under the prevailing prices 
will have to retire from the field. Those who are able to make relatively large 
profits may expand to take advantage of the opportunities that are presented or 
may be faced with new competitors. In any case, the adjustment of supply to 
demand will relate costs and prices so that the returns to the economic resources 
applied to the industry in question will equate the costs necessary to attract those 
resources to the prices which can be obtained from utilizing them. The profits 
received will be strictly competitive ones; no more will be gained than is neces- 
sary to attract the resources from alternative uses, and no more resources will 
be applied to a particular use than can secure a reward as satisfactory as that 
which can be obtained in some other activity. 

For an industry to be competitive it is necessary that resources be both legally 
and economically mobile. To be legally mobile, it must be possible for them, so 
far as the law is concerned, to be free to move from one use to another and from 
ohne market to another. There must be freedom to move the physical facilities 
according to the wishes of the producers, or to convert them or divert them to 
other uses. Similarly, the decision for investment or disinvestment must be 
left to the enterprisers. In other words, what is called freedom of entry which 
also carries with it freedom of exit, is one of the fundamental requirements of a 
truly competitive structure. If this is denied by the law, special privilege is 
accorded to an entrant into an industry or to an existing producer, which protects 
him to the extent that freedom of entry is limited against the pressures of com- 
petition. He is no longer faced with the threat of an alternative supplier of 
similar services who may wish to risk his resources in the belief that his venture 
may be successful. Instead, the would-be competitor is faced with the neces- 
sity of demonstrating, over the opposition of the existing occupants or occupant, 
that present or prospective markets warrant admitting him. This is a difficult 
task because of the typically speculative nature of the evidence which can be 
gathered and because the experimental device of testing out markets by new- 
comers is precluded by the limitations of the law. Moreover, because such 
limitations, by their very nature, are designed to give protection to the existing 
producers, the burden of proof rests on the shoulders of the applicant for 
admission. 

Such legal limitations on mobility of resources are not compatible with com- 
petitive enterprise or competitive pricing, nor with the basis for policy which, 
in connection with transportation, says that, “if each form of transportation is 
permitted to compete for traffic on a basis of equality, and to perform the service 
for which it is inherently best qualified, the financial health of particular carriers 
would not become a matter of governmental concern.” The recently developed 
idea of regulated competition is competition without freedom of entry which is 


* See Ralph Dewey, “Transportation Act of 1940,” American Economic Review, March 
1941. pp. 15-26. 


* Domestic Land and Water Transportation, op. cit., p. 7. 
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competition in an incubator. “Industries sheltered against the onus of com- 
petition soon becomes ripe subjects for nationalization.” * 

Economic mobility of resources requires that they be readily transferable to 
uses other than those in which they are presently engaged. This may be ac- 
complished by the physical adaptation of facilities to new markets either by 
technological changes resulting in the production of new or different commodities 
and services, or by a geographic shift of plant or facilities to tap other markets. 
Ready transferability may also be achieved by disinvestment and a shift of the 
capital funds to other activities. If capital is invested in facilities that have 
a relatively short life, or in plants that can be shifted easily from one use to 
another, or to other market areas, the utilization of resources can respond readily 
to the demand for them. 

Industries characterized by a high proportion of variable costs are the ones 
which possess the greatest degree of economic mobility. The fact that the 
costs show a high degree of variability with output means that the resources 
being utilized in production are variable with the output and are not committed 
to a particular use or market until they are worn out. It is extreme degree of 
specilization of functions, high proportion of fixed costs, and geographic fixity 
of plant and market areas that can be served, that makes railroad transportation 
and public utilities, such as electricity and water, economically so immobile. 

In industries that possess a high degree of legal and economic mobility, little 
difficulty of relative over or under supply of facilities will occur, because induce- 
ments to ready response to changing conditions are always present. Of course, 
if at any time more services are available than can be disposed of at the prices 
which will take them off the market, losses will be suffered until contraction takes 
place. By the same token, however, under supply will lead to relatively high 
prices until new facilities are made available. It is the function of competitive 
forces to maintain the balance. If they are prevented from doing so by private 
action, the evils of monopoly appear. If they are prevented from doing so by 
public policy, then the Government is deliberately creating a monopoly situa- 
tion. In such a case either the monopolist will enjoy the advantages of the 
privileges thus bestowed or Governmental action designed to provide a _ sub- 
stitute for the competition it has eliminated will have to be invoked. If com- 
petitive forces are restrained in their action by such a policy, and the structure 
and conditions of the industry are primarily competitive, then the Government is 
trying to play at competition with necessary ingredients missing. The results are 
bound to be unsatisfactory. 

If public policy tries to play at competition by limiting freedom of entry and 
then invoking price fixing to assure reasonable prices and to prevent monopoly 
prices, it faces the necessity of obtaining standards for such a procedure. The 
difficulties encountered in determining what constitute fair rates and fair 
profits for public utilities are too well known to need recounting. It should be 
noted, however, that this is the simplest type of price-fixing problem because a 
single enterprise can be dealt with in isolation. Rates need to be set only for 
one firm and the fair return determined for it alone. If a number of firms, how- 
ever, are competing in the same market the fixing of the prices immediately 
raises the question of whose fair profits are being considered. If prices are 
fixed so as to give a fair profit only to the most efficient firm, the others will be 
eliminated. If the fai profit is fixed as an average, those below average efficiency 
will be eliminated and this process, logically, will keep on until only one pro- 
ducer remains. If fair profit is determined by the requirements of the least 
efficient, then the others will be earning more than is fair and entry will have to 
be restricted so that the least efficient can earn a fair profit. Under such cir- 
cumstances the incentive for efficient production is missing and public policy 
becomes that of keeping an umbrella over existing producers and excluding others 
from its shelter. This, of course, is the reason for the resistance of occupants 
to new entrants and the reluctance of public agencies to accede to the request 

for admission tendered by new applicants.” 

If an industry is competitive by virtue of its economic structure, the role of 
public policy is that of maintaining the environmental conditions of competition 
against predatory attempts to destroy them and against pressure groups seek- 
ing special privilege designed to accord to them advantages which they cannot 


3 Ibid., p. 8. 
°° This problem has been discussed at some length by the California Public Utilities Com- 
mission in connection with public utility rate cases. See D. F. Pegrum, Rate Theories and 
the ee Railroad Commission (Berkeley: University of California Press, 1932), 
pp. 97-101. 
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‘om- acquire under the rigors of competition. These predatory and pressure groups 
activities generally originate from producer interests and rarely represent the 
e to consumer. Consumer protection, where competition obtains, does not require 


ac- limitation of supply, the fixing of prices or the control of profits. It rests on a 
" by different set of assumptions which do not relate to the public control of prices 
ities The consumer is interested in the lowest economic cost and this is what the com 
ets. petitive standard means. The precise details of the regulation which is neces 
the sary under competition will vary from industry to industry. It may involve 
lave standards of quality, standards of service, financial responsibility, price dis 
e to crimination, and so forth, but it does not require the fixing of relative prices or 
dily the control of overall profits. If the latter are included in the program of con 
trol the advantages of competition are lost. Moreover, of they are followed per- 
ones sistently, the competitive structure will be destroyed, if not by creeping paralysis 
the then in one fell swoop. 
rces As was pointed out in a previous section of this article, the economic struc 
tted ture of motor transport is that of a highly competitive industry. It is character- 
e of ized by a high proportion of variable costs, a rapid turnover of capital invest- 
xity ment, a ready adaptability of plant and facilitaies to changing market conditions, 
tion a high degree of geographic flexibility of plant and facilities, easily accessible 
alternative sources of supply of services to consumers, and on absence of economic 
ittle characteristics that make competition a destructive force leading to the elimina- 
juce- tion of competitors and the emergence of monopoly. In short, competition can 
Irse, thrive if the opportunity to do so by public policy which gives full weight to the 
"ices economic characteristics of the industry. The consumer of motor transport 
akes services has alternatives that are not available in other forms of transportation 


high and which are more closely related, in type, to ordinary commodities than to 
itive railroad or public-utility services. The consumer, in the absence of public restric- 
vate tions, can make his choice among a number of competitors. He may contract for 
0 by services, hire equipment, or supply his own. These alternatives afford him pro- 
itua- tection against exploitation such as he enjoys in the general area of competitive 
the business. So far as the economics of motor transport is concerned, there seems 


sub- to be no more foundation for the type of regulation that has been applied to rail- 
com- roads and public utilities than there is for its application to business in general.” 
‘ture On the initial assumuption of this section that we are dealing with motor trans 
nt is port in isclation, the arguments for the regulaion of motor transport on the 


s are analogy of the railroad pattern stand or fall on the same analysis as would its 
application to industry in general. 

and If the foregoing presentation is valid, it follows that consumer protection and 

poly public policy do not require rate regulation so as to insure reasonable rates or 


The stability of rates, nor do they require regulation or security issues in order to 
fair safeguard the financial stability of carriers. Restrictions on freedom of entry 
d be : and rigid prescriptions of routes are likewise unnecessary. The only purpose they 
ise a serve is to protect existing carriers against competition and to aid them in 


y for } maintaining possession of the field they have acquired. Such a policy sweeps 
how- away the foundations of competitive enterprise. 


ately Reasonable prices in a competitive industry are competitive prices, and if the 
; are q free play of competition is permitted in motor transport the rates will be reason- 
ll be ; able. Because of the cost characteristics, there would be slight danger of unrea- 
ency sonable discrimination unless perhaps some carrier might, on occasion, attempt it 


pro- ; for predatory purposes. This would be unlikely with freedom of entry because 
least it could not be used with any degree of permanence to restrain new entrants. In 
ve to ; any event adequate public protection against that sort of thing can be established 
| cir- p without the additional encumbrances of price fixing. 


olicy ‘ The necessity of regulation to assure stability of rates is open to serious 
thers , question. Current regulatory policy has been severely criticized on the grounds 
ants 3 that it is too rigid and that rates are not sufficiently flexible to changing condi- 
juest 1 tions. This seems to be an inescapable accompaniment to a regulatory policy 

F committed to the fixing of maximum and minimum rates. The necessity of hear- 
le of E ing all sides to the controversy makes lengthy delay unavoidable. Moreover, the 


ition i policy grew up on the assumption that the carriers were monopolists who were 
seek- j able to ignore the interests of consumers. These structural conditions are absent 
nnot from motor transport. The consumer, therefore, cannot be the victim of 
3 monopoly conditions unless artificial restrictions are imposed on the carriers. 

As for the stability of rates, per se, it is difficult to see what special virtue 


Com- 
s and a 
932), * These remarks may not be applicable to urban passenger transport, but that problem 
has been excluded from this discussion because of the special considerations which it 


presents. 
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inheres in such a situation or the validity of the argument in favor of it. Trans- 
port prices are no more significant than many other prices to business or to 
consumers. It is difficult to see why stability in transportation rates is more 
desirable from the point of view of public interest than is stability in the prices 
of commodities in general, say for example, steel. Curiously enough, the pracnce 
of endeavoring to achieve price stability in manufacturing seems to be regarded 
with antipathy, while being supported as a matter of sound public policy in 
transportation. The reason for this contradiction probably lies in the develop- 
ment of regulation as a policy designed to control monopoly. If these conditions 
are absent, the policy loses its validity. 

The same remarks apply to security regulation and new investment. These 
may be vital matters where there is widespread dependance upon a particular 
firm ; where its solvency and revenue requirements are vital matters to consumers 
who have no alternative. This, again, is not the situation in competitive industry 
and controls based upon monopoly assumptions are not necessary in motor 
transport. As in the other items discussed, they run counter to conditions which 
must obtain if an industry is to be competitive. 

In the light of the foregoing discussion, it may be asked whether any regu- 
lation, other than that which is applicable to industry in general, should be 
imposed on motor transportation. At the outset, it should be noted that any 
regulation applied to this field can control only a portion of the carriers, unless 
public control goes the whole way and eliminates practically all private vehicles 
from the highways. Short of such an extreme, only two possibilities would seem 
to be available: Either there must be a relaxation of present regulation aimed in 
the direction of a policy based upon the requirements of consumer protection 
in a competitive industry, or a continuation of the present admittedly unsatis- 
factory arrangements whereby a segment of motor transport is controlled by a 
policy based on the premise of monopoly while the rest operates unhampered by 
such restrictions. 

What the conditions of regulation in the motor-transport field would have been 
like, had rail transport regulation not developed to the stage embodied in the 
Transportation Act of 1920, is impossible to say. One may hazard the guess, 
however, that it would have comprehended only such controls as were deemed 
necessary to protect the consumer who was receiving services from an industry 
operating in a competitive framework. As a consequence, controls such as those 
which impose restrictions on freedom of entry of new competitors, fix rates and 
routes, regulate security issues, and supervise consolidations would not have 
developed. Because of the long historical background of the idea of a common 
carrier, however, common-carrier obligations of readiness to serve all alike 
without discrimination would rest on the shoulders of those who held themselves 
out as common ¢carriers. Those obligations can be enforced without resort to the 
type of regulation now employed. 

The idea prevails today that a common carrier is entitled to some degree of 
protection against competition because of the obligations it assumes and is 
required to maintain, and that this protection should even limit the amount of 
competition which other common carriers may offer. Because motor transport 
embraces a large number of suppliers who do not fall into the category of common 
carriers, it is necessary to draw a distinction between the latter and the former 
so that those who are not common carriers are prevented from offering common- 
carrier service. This, however, is not a sufficient reason for limiting the number 
of common carriers who wish to compete with each other. If a carrier wishes 
to offer common-carrier service, presumably he thinks the business worth while 
and wants to compete for it. There seems to be no reason why this should be 
denied where the structure of the industry is competitive, and certainly consumer 
protection is not afforded by a policy which imposes limitations on such competi- 
tion. Nor is it necessary to restrict the competition of contract carriers, either 
among themselves or with common carriers, if the objective of the policy is public 
interest or consumer protection. The argument that contract carriers will 
tap off the cream of the traffic assumes that those who require common-carrier 
service have to be supported by those using the type of service afforded by contract 
carriers. This argument not only runs counter to the cost characteristics of 
motor transport but it also raises the question of why the users of contract service 
should be expected to carry any of the burden created by demands for common- 
carrier transport. 

The presentation in this section has been based on the assumption that motor 
transport is the only type available. On that assumption, the point of view 
has been developed that public policy for motor transport should be based upon 
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1s- the competitive conditions which characterize the industry if the most effective 
to utilization of economic resources is to be achieved. Since, in any case, this is 
re the presumed objective of regulation, it will be most completely fulfilled if 
es regulatory policy is constructed, not on the assumption of regulated monopoly 
ce ‘ nor on the assumption that motor transport needs to be governed by the idea 
ed of regulated competition, but on a clear recognition of the fact that the econom\ 
in structure of motor transport is highly competitive and needs to be treated 
p- accordingly. Regulated competition is a misnomer and an endeavor to apply 
ns the idea it embraces will either break down of its own weight or lead to 
monopoly. Motor transport is, however, not the only agency available to the 
se publie. It is necessary, therefore, to examine the effects of interagency com 
ar petition on public policy. 
T'S 
ry IV. THE EFFECTS OF INTERAGENCY COMPETITION ON PUBLIC POLICY 
= The preceding section brought out the fact that motor transport does not need 
| regulation to protect it against destructive competition within itself and that 
public interest does not warrant any such protection. Nor does motor transport 
. need or desire restriction in its competition with railroads. If, therefore, restric- 
ce tive regulation is to be imposed upon motor carriers, its justification must rest 
vd on the necessity of protecting the railroads against the comptition of motor 
en transport. This, in turn, assumes (1) that the railroads cannot successfully 
oo. meet the competition of a more efficient means of transport services, but that 
; they are entitled as a matter of right to be protected against it or that public 
interest demands it; (2) that motor transport, by virtue of its economic struc- 
a, ture, possesses some kind of advantage that makes it possible for it to resort 












































% to tactics designed to and able to kill off its rivals; or (3) that public policy 
oor in regulation or public aid gives advantages to motor transport that makes it 
, impossible for competition to bring about an economical division of traffic between 
the agencies. The second of these possibilities has been disposed of in the 
discussion of the economic structure of automotive transportation. It now 
remains to deal with the other two. 

During the last quarter of a century the railroads have been subject to increas- 
ingly intensive competition from motor carriers. The traffic of the Nation has 
grown rapidly as a result of the growth of the economy and an increasing variety 
of transport services. The railroads have participated in this growth, although 
their relative importance has declined. This is to be expected with the emergence 
of new agencies in the transport field. The position of the railroads, however, 
has been aggravated by two factors; the diversion of a significant amount of 
heretofore profitable traffic with the probability of further developments in this 
direction ; and the pressure of motor-carrier competition on railroad rate struc- 
tures which has compelled a modification of the latter with a consequent 
diminution of the discretionary powers of railroad management in ratemaking. 

Motor carriers are able to offer superior service of many types of traffic and 
they have distinct cost advantages in a number of categories. This is why a 
significant amount of traffic, heretofore profitable to the railroads, has been 
diverted to the motor carriers. Continuous improvement in technology in 
automotive transport will probably maintain this trend for some time to come. 
For the same reason, the pressure of motor-carrier competition on railroad rate 
structures has compelled modifications of the latter and has reduced the area 
of discretion for management in ratemaking. 

Although these developments may be discomforting to the railroads, public 
interest and the efficient allocation of economic resources do not warrant 
restrictive practices designed to curb them. They are the objectives and the 
results of the competitive process. The allocation of traffic by free and fair 
competition means that the most efficient agency will move it because such an 
agency can offer its service profitably at lower cost. This is not likely to be 
accomplished without resort to the test of competition. Resort to the test of 
’ competition can be achieved only by a pricemaking process adapted to changing 
a. market situations. 
fae If this is to be done, however, both the railroads and the motor carriers 
) must be allowed to compete. If the railroads by free and fair competition are 
+i unable to secure certain types of traffic, public interest is not served by prac- 

; tices designed to hold it for them. If other agencies are more efficient, they 

should be allowed to take the traffic. This may cause disinvestment but that 

iS One way that adaptation to the market is accomplished and is a necessary 
accompaniment of adaptation if the market is unable to meet the costs arising 
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from an oversupply of facilities. Similarly, motor transport should not be pro- 
tected against free and fair competition from the railroads. 

In order that competition between railroads and motor carriers may be free 
and fair each of these agencies must be allowed to compete for the traffic, which 
may be moved by either of them, by charging prices for the services which will 
result in the carrier being better off than it would be if it did not get the traffic. 
That is, so long as the carrier can move the traffic at rates which more than 
cover the costs directly attributable to that traffic, thereby bettering the carrier’s 
net revenue position in comparison with what it would be if the raffic were not 
obtained, the carrier should be permitted to seek the business. To prevent it 
from doing so results in unused capacity, a misuse of economic resources, and 
an allocation of traffic contrary to relative efficiency as evidenced by cost consid- 
erations. What this means is that the pricing structure for transport services 
should be developed in accordance with market considerations. The minimum 
prices which should be permitted are those below which the carrier would 
be worse off if it took the traffic than it would be if it did not. 

Ratemaking by this criterion would have to permit a much wider range of 
differential pricing by railroads than by motor carriers because of the differences 
in the cost considerations of the two agencies. Motor carriers have a much 
higher proportion of variable costs than rail carriers with the result that the 
minimum profitable rate for motor carriers differs from average cost by a much 
smaller proportion than it does in the case of rail carriers. Public policy, in 
terms of the most economic utilization of resources and the allocation of traffic 
according to relative efficiencies, is interested in preventing railroads from 
charging rates which do not add to total net revenue for the purpose of driving 
competitors out of business. It is not served by prohibiting rates which benefit 
the carrier but which are not allowed because of the desire to protect other 
earriers. When the railroads are not receiving adequate net revenues it is 
difficult to see why they should be prevented from obtaining more net income 
by utilizing a system of pricing which would improve their financial position. 
If they are receiving adequate or more than adequate revenues, the adjustment 
should be made on those elements of the traffic which are making the greatest 
contribution to the net revenue, rather than on the traffic which would be lost to 
other agencies if the rates were raised. 

In recent years there has been a marked tendency to place heavy reliance 
on cost calculations in railroad ratemaking with emphasis on rates based on 
fully distributed costs. The Sawyer report even goes so far as to suggest that 
there are only occasional situations where rates which fail to cover all costs are 
justifiable.“ The cost studies of the Cost Section of the Interstate Commerce 
Commission “ lend support to this position and the ratemaking decisions of the 
Commission have evidently been strongly influenced by this point of view. The 
result is that rate discrimination has come to be regarded with increasing 
disfavor. 

In ascertaining what the minimum cost should be, below which rates for 
particular services should not be allowed to go, a market-oriented rate policy is 
necessary. Carriers should be allowed to compete on the basis of rates that will 
make them better off with the traffic obtained than they would be without it. 
For this purpose, aggregate and average cost analyses are a clumsy device. 
Analysis on the basis of aggregate costs ignores the variety of cost conditions 
arising from the multiplicity of services offered, while the average cost approach 
necessitates arbitrary allocation of joint and common costs, thereby giving an 
impression of scientific accuracy that is unwarranted by the facts. Emphasis 
on the high degree of variability of railroad costs in the long run glosses 
over the realities of short-run adjustments which are particularly important 
in competitive markets. If the long run is long enough, all costs are variable. 
The long run may involve periods of wide fluctuations in traffic conditions, and 
analysis based on it too readily obscures adaptations which may be necessary 
for shorter periods. Long-run analysis of cost variations tends to invoke a 
policy of too much rigidity in ratemaking. The validity of the idea that rates 
need to have long-run stability has already been questions. 





31 Unified and Coordinated Federal Program for Transportation, Report to the President 
from the Secretary of Commerce (The Sawyer Report), Washington, D. C., 1949. p. 30. 
- “ye of Rail Cost Finding Procedures and Principles Relating to the Use of 
Costs, I. C. C., Bureau of Accounts and Cost Finding, Statement No. 2-48 (Washington. 


D. C., 1948). See also Ford K. Edwards, op. cit., 441-461 ; 
at. Ck 4a ieee) P 1 1; Class Rate Investigation, 1939, 
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The effects of the average cost approach to ratemaking has been to induce a 
rigidity in the pattern of railroad rate structures that not only reduces competi- 
tive ability but also runs contrary to the idea of allocating traffic according to 
relative efficiencies. As a procedure of pricing, it is a contradiction of market- 
oriented prices which a competitive situation demands. The ascertainment of 
minimum costs below which particular railroad rates should not be allowed to go 
is not a matter of easy determination but the benefit of doubt, when it exists, 
should be accorded the carrier. Management cannot be expected to discharge 
its functions in a responsible way if it is not the repository of the primary 
decision-making power. This is truer today than heretofore because of the 
highly competitive situation that has developed among the various transport 
agencies. 

Adoption of a market-oriented policy of ratemaking must assume a public 
policy designed to impose, as much as possible, the full burden of costs upon the 
various types of carriers responsible for them. This is achieved in the case of 
railroads through the medium of private ownership of all the facilities. The 
problem is more difficult in the case of motor carriers because the public supplies 
the heavy investment embodied in highways. To equalize competitive conditions, 
motor carriers should be required to carry equivalent investment costs. This 
has many implications which cannot be developed here. It may be pointed out, 
however, that the railroads bear a heavy burden of taxes on roadway and 
structures * and also have to earn a return on the investment in them. If burdens 
are to be equalized, motor transport should be required to contribute not only 
a return on the investment in the highways, but also an equivalent to the 
property taxes which would have to be paid by the highway carriers if they 
owned their own roadway. 

The division of the total burden among the users of highway facilities is a 
highly complicated problem. However, the heavy construction required by heavy 
commercial vehicles warrants the assessment of incremental costs on these, a 
procedure which would impose a larger relative burden on them than they now 
have.“ This would be only a fair quid proquo for commercial users in return 
for the benefit of having the State carry the responsibility of supplying that part 
of the facilities which embody the principal fixed-cost elements of highway 
transport. 

Protection of an industry against the impact of competition from other indus- 
tries—that is, suppliers of alternative services—is not necessary for the benefit 
of the economy. The interests of an economy are served best when resources 
are allocated according to market demands. It is frequently urged, however, 
that these are inadequate to insure sufficient transportation facilities for pur- 
poses of national defense. If this is a valid point of veiw, the objective can 
scarcely be achieved by protecting both motor and rail transport for that involves 
restricting both agencies before they reach their economical limits. Such a 
policy prevents transportation facilities from supplying even peacetime needs 
adequately. Therefore, they are even less adequate for defense purposes. It 
should be noted in this connection, that the great war strength of this country is 
based on its tremendous peacetime productive capacity and potential. If, how- 
ever, expansion of transportation facilities, in addition to those which are being 
evoked by market processes, are deemed essential to national defense then 
there are other more effective and more economical means of achieving the 


objective than the policy of restriction. The latter is the worst of the possible 
choices. 


V. COORDINATION OR UNIFICATION OF REGULATORY POLICY 


As a conclusion to this lengthy presentation, brief mention needs to be made of 
the implications of the previous analysis of the problems of common ownership of 
different transport agencies and of administration of public policy. These issues 
canont be dealt with at any length, nor is it necessary to do so for the purpose at 
hand, but a few broad principles of approach to a national transportation policy y 
can be deduced from the point of view developed in this article. 

If the basic assumption of interagency relationships in transportation is that 
of competition, then ownership of carrier facilities should be kept in separate 
hands. At the present stage of the development of transportation the extension 
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* Domestic Land and Water Teasieentation: op. cit., p. 41. 
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of ownership of one type of carrier over another would mean integration around 
the different railroads. It would result in the linking, by ownership, of a type 
of transport that is monopolistic in its structure with those that are competitive. 
If the competitive structure of motor transport were retained, railroad participa- 
tion in the ownership of motor carriers would simply mean the participation in the 
motor-carrier field of another competitor whose prime interest would be that of 
keeping the railroad in business. It would be difficult to keep the two businesses 
separate and therefore to prevent the railroads from using the advantages of 
their size and monopoly powers in competing with other motor carriers. 

There is also the question of the areas which would be served by railroad- 
owned motor carriers. Railroads operated in rather precisely delineated geo- 
graphical areas and are confined to the territories contacted by their roadbeds. 
Motor carriers criss-cross railroad territories and operate in the areas of different 
railroads. Extension into other territories is merely a matter of moving vehicles 
over other highways, assuming, of course, that this is permitted. If railroads 
were allowed to own motor carriers would such ownership be confined to their 
own territories, or would they be authorized to penetrate outside? It would 
appear that interagency ownership points in the direction of regional transport 
monopolies. Such an arrangement runs counter to competitive developments and 
prevents the growth of policies designed to allocate traffic on the basis of relative 
efficiency. Interagency ownership offers no solution to present problems but, on 
the contrary, complicates them. The present policy of separation of ownership 
should be continued.” 

Regulation of transportation by a single commission is frequently recom- 
mended on the basis of efficiency and the unification of regulatory policy.” This 
approach is based on the idea that the various agencies need to be regulated in 
a similar fashion. It arises from the misconception that the regulation of trans- 
portation involves the application of policy to a group of agencies that have 
common economic characteristics. If, however, public policy is to be predicated 
on competition among the agencies, as advocated in this presentation, then unified 
regulation should be avoided. Regulation should proceed from the assumption 
that each carrier should be enabled to compete freely and fairly. The problems 
are so different for rail and motor carriers that a single regulatory commission 
not only cannot perform this function satisfactorily but, in addition, the burden 
of work and detail is too great. Moreover, it is difficult to see what advantages 
would be gained by such unification if each agency is to be regulated in accordance 
with its economic characteristics. 

Regulation by a single commission seems bound to move toward a monopoly 
approach to transportation, especially when the railroads occupy such a domi- 
nant position in the transport structure. The outlook of the commission is bound 
to be colored by emphasis on the principal agency. The Interstate Commerce 
Commission can scarcely avoid being “railroad-minded”’ because of: (1) the 
preeminence of the railroads; (2) the development of regulatory theory around 
the railroads; and (3) the theory of regulation growing out of the unique eco- 
nomic characteristics of railroads. 

The precise administrative structure most suited to the foregoing point of 
view does not need to be detailed here. It is necessary, however, to recognize 
the two problems of regulation and national transport policy. Separate commis- 
sions directly responsible to Congress would appear to be the best approach to 
the matter of regulation. National transport policy involving such questions as 
public provision of transport facilities, equalization of tax and other burdens, 
subsidies, and so forth, need to be coordinated in a single agency of the Govern- 
ment. Whether these should be placed in the hands of a nonpolitical commission 
responsible to Congress or in an executive branch of the Government is a question 
deserving careful study. However, the position which transportation occupies in 
the economy suggests that the Cabinet position of Secretary of Transportation 
should be created. Most governments in other countries have long since recog- 
nized and acknowledged that need. 





. * For an application of this idea to air transport see D. F. Pegrum, Integration of Air 
rransport With Other Transport Agencies, House Committee on Interstate Commerce, 
National Transportation Inquiry, House of Representatives Doc. 2735, Washingotn, D. C., 
1946, pp. 125-129. See also G. Lloyd Wilson, “An Appraisal of Nationalized Transport in 
Great Britain.” American Economic Review, May 1950, pp. 234-247. 

%° Study of Domestic Land and Water Transportation, hearings, op. cit., pp. 473-496. 
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APPENDIx 23 


STATEMENT SUBMITTED BY WILLIAM C. EHALT, Director or TRAFFIC, NATIONAL 
FISHERIES INSTITUTE INC., WASHINGTON, D. C., DeceMBER 28, 1953 


On behalf of the many small shippers in the fisheries industry, and the 
countless small truckers hauling fishery products, we would like to express 
our views on the ICC’s administration of the Motor Carrier Act. 

Our chief concern is with the movement of fishery products via exempt motor 
carriers. Section 203 (b) (6) of the Interstate Commerce Act exempts from 
ICC regulation, motor vehicles used in carrying fish (including shellfish). 

The fishery industry places much reliance upon exempt truckers because of 
their specialized refrigerated equipment, flexibility of movement, knowledge of 
handling highly perishable commodities in transit, and their willingness and 
ablity to adjust their operations to meet the everchanging needs of the industry. 
The unpredictable nature of our catch places us in a unique and vulnerable 
position. These truckers are also in a precarious position because they are 
small, independent businessmen trying to compete with common carriers who, 
as you know, are well organized and well represented. 

The ICC has not looked favorably upon the exempt trucker in recent years. 
Any interference with the exempt trucker by direct or indirect means (such as 
restricting leasing practices for return hauls) will adversely affect the distribu- 
tion of fresh and frozen seafoods throughout the Nation. The exempt trucker 
is largely responsible for our introduction of regular supplies of fresh seafoods 
to inland points. Smaller towns intermediate to large inland cities can now 
order and receive regular orders of seafoods in less-than-truckload quantities 
due to the exempt truckers’ willingness to handle small shipments of refriger- 
ated products at reasonable rates. 

The industry has recently had some difficulty with the ICC over the interpreta- 
tion of the fisheries exemption with respect to fishery products in new forms. 
The recent development of fish sticks and breaded shrimp, for instance, was 
brought about by the industry’s desire to increase the consumption of fish by 
increasing its appeal and convenience to the housewife. There is a greater 
need for a flexible, speedy and specialized distribution system for these new 
fishery products than previously existed. Nevertheless, the Commission has 
elected to adopt a narrow and restricted interpretation of the fishery exemption 
which is designed to put these new products under regulation. 

These new forms of fishery products were not being marketed at the time 
Congress enacted the fishery exemption. The need for the exemption from 
regulation is just as great for these new products as it was for the fishery 
products being marketed at that time. The object of exempting highly perish- 
able seafoods was to free shippers from the burden of (1) seeking common 
carriers that possess authority to serve all of the points desired, particularly 
for movements on which stopoffs are needed, (2) lengthy delays in obtaining 
operating authority, (3) interchanging of refrigerated loads and equipment 
due to lack of authority to final destinations. 

A further inconvenience of these restrictive interpretations is that the mixture 
of a small amount of a regulated fishery product renders the entire truckload 
of fish subject to regulation. Since these new products are very rarely shipped 
in truckload volume, but are added in small quantities to regular supplies of 
exempt seafoods, the industry’s entire distribution system is being jeopardized, 

It is our position that the ICC has a duty to give due consideration to the 
plight of the shipping public in its interpretation of the fishery exemption and 
its dealings with the exempt trucker. The exempt trucking industry has 
steadily grown with the fisheries industry simply because its particular at- 
tributes are the basic requirements for the distribution of our products. Other 
modes of transportation have failed to keep pace with us. Railway Express 
Service has steadily and rapidly deteriorated, although it was at one time the 
best means of transporting fish and seafoods. Carload movements of fresh or 
frozen fish have all but disappeared due to antiquated schedules and rates. 
Motor common carriers have been unable to provide the less-than-truckload 
service needed on a general scale for perishables. All of these developments 
have contributed to the marriage of the small fisherman or shipper and the 
small exempt trucker. 3 : : 

All we ask is that the Commission be more realistic in its determination of 
matters affecting fishery products and exempt trucks. The prime interest 
should be to insure an adequate transportation system for shippers of fishery 
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products. Restricting the use of exempt trucks without improving the other 
available modes of transporting perishables will not serve the best interests of 
the shipping and consuming public. 
Respectfully submitted. 
WILLIAM C. EXALT, 
Director of Traffic. 





APPENDIX 24 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington 6, D. C., December 29, 1955, 
Hon. JOHN J. SPARKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate, Washington 25, D. C. 

Deak Mr. CHAIRMAN: Dr. Walter S. Adams of your staff has contacted us in 
connection with the recently concluded hearings on the administration of the 
Motor Carrier Act by the Interstate Commerce Commission. He contacted us 
concerning the inclusion in the record of the brief filed by the American Trucking 
Associations, Inc., in the so-called Schaffer case which involves a question which 
was brought up in the course of the hearings. <A copy of the brief has previously 
been submitted to Dr. Adams and pursuant to his suggestion we would appre- 
ciate it if this brief could be made a part of the record. 

Very truly yours, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 
JAMES IF’. PINKNEY. 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
Docket No. MC—-93529 (Sub-No. 2) 


A. W. ScHAFFER EXxTENSION—GRANITE 


PETITIONS OF AMERICAN TRUCKING ASSOCIATIONS, INC., FOR LEAVE TO INTERVENE 
AND FOR RECONSIDERATION, AND SUPPORTING BRIEF 


Comes now Petitioner, American Trucking Associations, Inc., and respectfully 
represents that it has an interest in the matters in controversy in the above- 
entitled proceeding and desires to intervene in and become a party to said pro- 
ceeding, and for grounds of the proposed intervention says: 


I 


That Petitioner is the national organization of the trucking industry, repre- 
senting all types of motor carriers of property ; that it is a nonprofit corporation, 
organized and existing under the laws of the District of Columbia, with offices 
located at 1424 Sixteenth Street NW., Washington, D. C. 


Ir 


That this petition for intervention is filed under the direction of the Executive 
Committee of American Trucking Associations, Inc. 


IIt 


That Petitioner, as the representative of the trucking industry, is vitally in- 
terested in the report and order of the Commission dated February 7, 1955 
(served February 14), particularly as it involves the Commission’s reversal of 
the grant of authority by Division 5, on the grounds (1) that the existing rail 
service is “reasonably adequate,” and (2) that the shipper support of the appli- 
eation is mainly “to obtain lower rates rather than improved service.” 


IV 


The granting of this petition will not broaden the issues involved in this 
proceeding. 
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Vv 


WueErerorg, Petitioner prays leave to intervene and be treated as a party 
with the right to participate in such further proceedings as may be ordered by 
the Commission. 

Respectfully submitted. 

AMERICAN TRUCKING ASSOCIATES, INC., 
Peter T. BEARDSLEY, 
Fritz R. KAHN, 
Attorneys. 
WasHINGTON 6, D. C., March 9, 1955. 


PETITION OF INTERVENER, AMERICAN TRUCKING ASSOCIATIONS, INC., FOR 
RECONSIDERATION 


Come now Intervener, American Trucking Associations, Inc., hereinafter 
referred to as ATA, and files this petition for reconsideration of the report and 
order of the Commission, dated February 7, 1955 (served February 14). 


PRELIMINARY 


For some time the trucking industry has been concerned at the recent tendency 
of the Commission to depart from the healthy policy of fostering reasonable 
competition between the various modes of transportation subject to its jurisdic- 
tion. This policy, established at the outset of motor carrier regulation, and 
continued through the first fifteen years of the Commission’s administration of 
the Motor Carrier Act, has tended in turn to assure the “adequate, economical, 
and efficient service’ required by the National Transportation Policy. The 
policy of promoting reasonable competition is evidenced by the multitude of 
cases, hereinafter cited, in which the Commission has unequivocably held that 
the existence of adequate rail service is not ground for denial of motor authority, 
for the reason that the shippers of the country are entitled to adequate service 
by mutor vehicle as well as rail. 

This is the fourth motor carrier application proceeding in which ATA has 
recently requested authority to intervene. Similar petitions were filed, and 
granted, in Docket No. MC—-1090 (Sub-No. 16), McCullough Transfer Co.— 
Fatension—Cement In Bulk, and Docket No. MC-111472 (Sub-No. 20), Diamond 
Transportation System, Inc.—Ezrtension—Burlington, Iowa. Another petition 
for leave to intervene and reconsideration filed by ATA in Docket No. MC-111785 
(Sub-No. 2), Fred C. Burns Ert.—Rough Lumber, is now pending. All four 
proceedings involve a common principle, i. e., the denial of the motor carrier 
authority sought on the ground that the existing rail service is adequate. This 
holding, as we have previously pointed out, flies in the teeth of the long- 
established principle that shippers are entitled to adequate service by motor 
vehicle as well as rail. 

After ATA was permitted to intervene in the McCullough case, the Commis- 
sion denied its petition, and that of applicant, for reconsideration. However, 
when suit was brought in a Federal court to challenge the Commission’s action, 
the Commission reopened its docket, and the court proceeding has been stayed 
pending final determination by the Commission. An Examiner's report on 
further hearing, dated May 17, 1954, recommends that McCullough, as well as 
two other motor carriers, be authorized to transport cement in bulk. 

In the Diamond proceeding, Division 5, by report and order dated January 17, 
1955, (Commissioner Elliott dissenting) reversed its previous decision and 
granted authority to transport harvester-thresher combines and component parts 
thereof between the points enumerated in the report. However, the Division's 
report nowhere deals with the important policy question involved; the majority 
simply concluded, on the basis of the same record, that its previous findings of 
fact respecting the adequacy of rail service were not justified, and from there 
went on to hold that the application should be granted. 

ATA believes that the question involved in the McCullough, Diamond, and 
surns cases, and in this proceeding, is one of the most important before the 
Commission today. As we pointed out in our petition for reconsideration in 
Docket No. MC-F-4401—Pacific Intermountain Express Co.—Control and Pur- 
chase—Keeshin Freight Lines, Inc., et al., filed February 9, 1951, the railroads 
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for some time have urged upon all who would listen the contention that their 
competitors in the transportation field should be so restricted as to assure 
the continued prosperity of the railroads, regardless of the effect of such restric- 
tions upon their competitors or the shipping public. Their efforts to achieve 
this goal have taken many turns, both before the Congress and the Commisison, 
including an unrelenting campaign of opposition to almost every purchase or 
extension application filed by motor carriers. If they have now succeeded in 
convincing the Commission that it should reverse its long-established policy 
that shippers are entitled to adequate motor, as well as rail, service, then we 
suggest that the Commisison owes a duty to so inform the carriers subject to 
its jurisdiction and the shipping public. In other words, if the Commission is 
now prepared to hold, in motor-carrier application cases generally, that proof 
of adequate rail service will, ipso facto, defeat a motor carrier’s application 
for operating authority, we think it only fair and in accordance with good admin- 
istrative practice for the Commission to boldly announce such policy in order 
that it may be put to the test of court review, and finally settled. This is im- 
perative, if for no other reason, in order that motor carriers may know, when 
they file an application for operating authority, exactly what measure of proof 
they will be expected to adduce in order to succeed. Further, the shippers 
of the country are entitled to know with reasonable certainty in connection 
with their efforts to market their products, whether they will be required to 
rely on the service of rail carriage only, no matter how adequate, or whether 
they may expect to be able to avail themselves of the use of competitive forms 
of transport. 

As we shall demonstrate, the Commission’s report and order of February 7, 
1955, herein violates the underlying purpose of the Act and contravenes the 
provisions of the National Transportation Policy in denying the supporting 
shippers the superior service sought to be provided by applicant and thereby 
promoting rail monopoly. 

The issues, contentions of error, and pertinent facts of record are sufficiently 
set forth in applicant’s petition for reconsideration already filed and need not be 
repeated herein. We wish to emphasize, however, that we take no exception 
to the partial denial of authority by Division 5, on the ground that the service 
rendered by the protestant motor carrier, Wm. A. Dingman, doing business 
as Granite City Transfer, was not shown to be inadequate. 


ARGU MENT 


1. The Existence of Adequate Rail Service Does Not Justify Denial of Motor 
Carrier Authority 

From the beginning of Federal regulation of motor carriers, the Commission 
has consistently recognized that the existence of adequate rail service affords 
no basis for the denial of motor carrier operating authority. In Bowles Common 
Carrier Application, 1 M. C. C. 589, 591, the Commission said: 

“Interveners point out that the growth of motor-carrier transportation, and 
consequent diversion of traffic from the rails to the highways, has contributed 
to large traffic losses by rail carriers, a diminution of their revenues, and an 
impairment of the value of their securities. They contend that the public 
convenience and necessity do not require the proposed services and that the 
grant of a certificate to applicant would be inconsistent with the policy of 
Congress declared in section 202 (a) of the act. One of the bases for this con- 
tention is that all of the origins and all of the destinations, except Elkhorn, 
now have adequate service by rail. We are advised by statute that it is the 
policy of Congress to foster and preserve in full vigor both rail and water 
transportation, but we are also directed in section 202 (a) to regulate trans- 
portation by motor carriers in such manner as to recognize and preserve its 
inherent advantages. There are certain inherent advantages in the trans- 
portation of petroleum products by motor vehicle. Among these are the reduc- 
tion in amount of gasoline and other petroleum products which jobbers must 
keep on hand in storage tanks, and the elimination of the expense of trucking 
rail shipments of such products at destinations from tank cars to those jobbers 
who do not have storage facilities adjacent to the rail carriers’ tracks. That 
a particular point has adequate rail service is not a sufficient reason for denial 
of a certificate; shippers and consignees of petroleum products are entitled 
to adequate service by motor vehicle as well as by rail.” [Emphasis ours. ] 

The principle established in the Bowles case has been reapplied down 
through the years. Maas, 4 M. C. C. 65, 67 (livestock), Petroleum Transit 
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Corp. Com, Car. Application, 3 M. C. C. 607, 609 (petroleum products), Jnter 
city Trucking, 4 M. C. C. 155, 159 (general commodities), Jossey & Livingston, 
8 M. C. C. 1438, 144 (general commodities), L. € V. Moving & Storage, 9 M. C. C. 
130, 182 (new furniture), Murphy Transfer Co., 9 M. C. C. 361, 368 (granite), 
War Eagle Oil Co., 10 M. C. C. 710, 713 (petroleum), Brooks-Gill spic Motors, 
Inc., 10 M. C. C. 151, 154 (automobiles and trucks), Heartz, 10 M. C. C. 684, 
636 (granite), Commercial Carriers, 12 M. C. C. 479, 484 (automobiles), Petrol 
eum Transit Corp. Eart., 11 M. C. C. 164, 166 (petroleum products), Moore, 12 
M. C. C. 358, 360 (livestock), Crossett, 14 M. C. C. 368, 364-65 (petroleum), 
Clemans, 16 M. C. C. 235, 237-38 (general commodities), Clark Pet., 16 M. C. C 
535, 589 (automobiles, trucks, etc.), Reeser, 16 M. C. C.. 663, 666 (automobiles 
and trucks), Swanson, 17 M. C. C. 251, 252 (livestock), Laird Eagtension of 
Operations—Alturas, Calif., 18 M. C. C. 123, 130 (general commodities), Rupp 
Ertension—Feed and Farm Machinery, 21 M. C. C. 9, 10 (feed and farm ma- 
chinery), Patterson Extension of Operations—Nevada—lUtah, 21 M. C. C. 261, 
268 (general commodities, ore and concentrates), Northern Truck Line, Inc., 
Ertension—Petroleum Products, 22 M. C. C. 578, 580 (petroleum products), 
Vance Trucking Co., Inc., Extension—Maryland, 22 M. C. C. 750, 751 (tebaecco 
and empty containers), Atlantic States Motor Lines, Inc... Pxtension—Lyman, 
S. C., 22 M. C. C. 787, 789 (liquid caustic soda), Philadelphia-Detroit Lines, 23 
M. C. C. 211, 216 (new automobiles), Brady, 23 M. C. C. 767, 778 (general com 
modities), Western Auto Transports, 26 M. C. C. 97, 99 (new automobiles), 
McDowall, 26 M. C. C. 755, 760 (automobiles and trucks), Smith, 27 M. C. C. 
533, 5385 (general commodities), Zimmerman Contract Carrier Application, 27 
M. C. C. 650, 651 (brick and tile), Pittman, 27 M. C. C. 679, 682 (general com- 
modities), Northern Truck Line, 28 M. C. C. 200, 203 (petroleum), Burlington 
Truckers, Inc., 29 M. C. C. 345, 350 (yarn and related products and supplies), 
Crabb and Jespersen, 30 M. C. C. 687, 689, aff. 42 M. C. C. 844 (petroleum 
products), Newton, 43 M. C. C. 787, 792 (frozen fruits and vegetables), Thrun, 
46 M. C. C. 484, 487 (general commodities), Kenosha Auto Transport Corp. 
Est.—Laredo, 49 M. C. C. 423, 425 (new motor vehicles and chassis), England 
Transp. Co., Inc., Extension—Mississippi Points, 49 M. C. C. 567, 571 (pipe and 
general commodities), Thomas Trucking Co., Inc. Ert.—Glass, Docket No. MC-— 
64806 (Sub. No. 1), (Div. 5, unreported, decided October 27, 1950) 52 M. C. C. 
809. 

The above-cited cases dealt with applications involving motor common carrier 
operations, but the same principle was adhered to in dealing with appli- 
cations filed by motor contract carriers. See Hayden Extension of Opera- 
tions, 7 M. C. C. 671, 672 (paper products), Meilander Contract Carrier Ap- 
plication, 8 M. C. C. 230, 231 (farm machinery and fertilizer), Columbia Terms 
Co. Ext. Roxana, Ill. St. Louis, Mo. 9 M. C. C. 727, 729 (petroleum products). 
Hicks Contract Carrier Application, 9 M. C. C. 752, 754 (farm products and 
equipment), Junker Contract Carrier Application, 13 M. C. C. 603, 605 (gro- 
ceries,) Reliable Van & Warehouse Co. Ezt., 14 M. C. C. 81, 83 (explosives), 
Green Contract Carrier Application, 18 M. C. C. 91, 92 (canned goods and beer), 
Marchese Contract Carrier Application, 18 M. C. C. 359, 360 (wire and steel re- 
inforcements), Rainville Contract Carrier Application, 20 M. C. C. 307, 309 
(automobiles, trucks, busses), Panek Contract Carrir Application, 20 M. C. C. 
320, 322 (petroleum products), Rogers Cartage Co. Ext. —Mo., Ind. and Iowa, 
27 M. C. C. 276, 282 (petroleum products), Mack’s Transport Service, Inc., Ext. 
—Montana, Idaho, 27 M. C. C. 367, 369 (automobiles, trucks, bodies), and Ford 
Bros. Ext. —Virginia, 47 M. C. C. 731, 735 (petroleum products). In the Mie- 
lander and Green cases, there was no shipper testimony in support of the ap 
plication; however, applicant’s evidence respecting contracts with prospective 
shippers was considered sufficient to justify grant of the authority sought. 

The principle was also applied in cases involving applications to transport 
passengers. Intermountain Transportation Co. Ext. —Bonners Ferry, 8 M. C. C. 
410, 414, 416, Northland Greyhound Lines, Inc., Exrt., 8 M. C. C. 612, 613, In- 
termountain Transp. Co. Ext—Great Falls—Glasgow, 9 M. C. C. 15, 18 Edwards 
Motor Transit Co. Ext. —Bradford—Buffalo, 12 M. C. C. 502, 505, White Circle 
Line Common Carrier Application, 16 M. C. C. 516, 519, Oregon Motor Stages 
Extension—Wolf Creek Highway 18 M. C. C. 732, 735, and Tri-State Transit Co. 
Ezt. —Jackson, Tenn., 29 M.C. C. 381, 393. 

This fundamental principle was so well established that in some motor carrier 
application cases the Commission refused to even analyze and review testi- 
mony relative to the service provided by protestant railroads. See Petroleum 
Transit Corp. Common Carrier Application, Petroleum Transit Corp. Extension, 
‘Mack’s Transport Service, Inc., Ext..—Montana, Idaho, supra. 
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The lone contrary expression, if indeed it can be so called, which our research 
has unearthed, prior to the Kenosha and Hayes cases, decided in 1950 and dis- 
cussed infra, is Bailey Common Carrier Application, 33 M. C. C. 537. In that 
proceeding Division 5, with Commissioner Rogers dissenting, refused applicant 
authority to transport petroleum products. Although the majority report states 
that at the time of hearing there were no common or contract carriers by 
motor vehicle authorized to transport petroleum products between the points 
involved, it also states that “there have been a number of private carriers 
authorized by the Public Utilities Commission of South Dakota to transport 
petroleum products from Wyoming points to the carriers’ own bulk plants 
in that territory,” and that the discontinuance of such “private” transportation 
was “conditioned upon applicant’s rates not being out of proportion to the present 
cost of private transportation.” Thus, with the exception of the two-to-one 
Bailey decision, the Commission for the first fifteen years of regulation, in a 
multitude of cases, consistently took the position that the adequacy of an existing 
type of transportation service afforded no basis for denial of an application to 
render a different and competing type of transportation service.’ 

It is not the position of A. T. A., nor have we so contended in the other pro- 
ceedings involving this principle, that the Commission must grant motor-carrier 
authority whenever the record in an application case clearly shows or reason- 
ably suggests the absence of existing motor-carrier service. We recognize, of 
course, that such a showing, without more, does not satisfy the statutory require- 
ment of public convenience and necessity. 

The applicant in any event must sustain the burden of proving that its services 
are required by the public convenience and necessity, though the degree of proof 
that it must present will vary from case to case depending on a number of factors 
and, in fact, will be less substantial in those instances in which the shippers 
are not presently served by other motor carriers. 

What A. T. A. does say is that motor-carrier applicants may not be required, 
as a part of their burden of proof, to show the inadequacy of existing rail service, 
because, in any event, its adequacy is insufficient reason for denying a motor- 
carrier application. And this is what we believe the many citations of authority 
referred to meant when they stated that shippers must be afforded adequate 
service by motor-vehicle, as well as by rail. Perhaps the following language 
from Crabb and Jespersen, supra, 30 M. C. C., at 689, makes the point as well 
as it can be made: 

“Protestants include in their petition a tabulation of the number of cars of 
petroleum products transported by them, and the revenue derived therefrom, 
as an indication of the importance of this traffic and the severe hardship that 
would result from its loss. It is contended that the territory in question should 
not have both rail and motor-carrier service, and that it is for this Commission 
to determine which of these alternate services will best serve the present and 
future public convenience and necessity. Such a contention cannot be sustained. 

“The purpose of the act clearly contemplates the existence of transportation 
by highway as well as by rail. We have uniformly held, in numerous appli- 
eations by motor carriers for authority to establish service which would be 
competitive with rail service, that the shipping public is normally entitled to 
an adequate system of transportation by motor vehicle as well as by rail. In 
the instant case, when the rails are used, it is necessary to purchase in large 
quantities, which is an inconvenience to consignees. Furthermore, many of 
the consignees are not located on railroad sidings. We are convinced, on recon- 
sideration, that the record warrants a grant of authority to applicants to serve 
a limited territory in South Dakota, and that the public should have available 
to it both rail and motor-carrier service.” 


2. Policy Applied in Application Proceedings of other Transportation Media 


The decisions of the Commission in cases involving applications by other modes 
of transportation, and by freight forwarders, have followed the same line of 
reasoning, and have consistently held that the existence of adequate service by 





1JIn Coastal Tank Lines, Inc., Ext.—Steubenville, Ohio, 47 M. C. C. 520, 524, the opinion 
of the full Commission (Commrs. Lee, Splawn, and Mitchell dissenting) states: “* * * we 
have found that the public is entitled to both rail and motor-carrier service, where, as here, 
the evidence establishes a need for both services.’””’ We respectfully suggest that the cited 
language does not accurately summarize the previous decisions referred to, in that they 
uneyuivocably held that shippers were entitled to adequate service by motor, as well as rail. 
Thus the language we have emphasized misstates the rationale of the decisions prior 
to 1950. 
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competing transportation agencies affords no basis for denial of the authority 
sought. 

In Pan-Atlantic Steamship Corp. Extension—Port Saint Joe, 265 1. C. C. 169, 
176, the Commission said: 

“Rail carriers in official and southern territory contend that institution of the 
proposed service would effect a further division of traffic which, in their opinion, 
would so decrease their revenues as to cause a deterioration of their services 
We are directed, however, to recognize and preserve the inherent advantages of 
each mode of transportation. Communities and shippers are entitled to adequate 
transportation service by water as well as by rail, and the existence of ad quate 
rail service is not, alone, a sufficient reason for denial of water-carrier operating 
authority.” 

And in Inland Waterways Corp. Extension of Operation—Omaha, 265 1. C. C. 
207, 208, the Commission pointed out that even the existence of adequate service 
by both rail and highway “would not alone warrant denial of an application for 
authority to perform water-carrier operations.” 

See also Canadian-Gulf Line, Limited, Contract Carrier Application, 260 I. Cc. C 
792, 795, where the Commission said: 

“While rail carriers oppose the application, the existence of adequate rail 
service between the points in question does not, alone, warrant denial of an ap- 
plication for authority to perform water-carrier operations. Commercial Barge 
Lines, Inc., Extension—Automobiles, 260 I. C. C. 701, and Bintliff Common Carrier 
Application, 260 I. C. C. 727. This, together with the fact that no water carrier 
opposes the application, indicates that the operation is not injurious to the na- 
tional transportation system. * * *” 

Cf. Seatrain Lines, Inc., Ext.—Savannah, 285 I. C. C. 509, decided April 19, 1954, 
wherein the report of the full Commission quotes with approval the decision of 
Division 4-in Yankton Barge Line Com. Car. Application, 265 IL. C. C. 271, 276, 
to the effect that the existence of adequate rail transportation is not - om 
sufficient to bar the issuance of a certificate authorizing water-carrier operations. 

It might be pointed out that the instant proceeding, like the ¢ Sisatbie Gulf 
Line case, involves situation in which no carrier of the same type as applicant 
opposes the proposed operations. 

To the same effect, see West Coast S. S. Co. Ert., 265 I. C. C. 577, 583, Coyle 
Lines, Inc., Ext.—Warrior River, 265 I. Pa C. 753, 757, Seatrain Lines, Inc., Temp. 
Auth. App., 285 I. C. C. 83, 89, Newter S. S. Corp. Ert.—Sulphur, O85 I. C. C. 260, 
264, and Gulf Canal Lines, Inc., Eatension and Removal of Limitation, 285 
I. C. C. 291, 300. It is interesting to note that Division 4’s report in Hay Co. 
Ert.—Milwaukee, 285 I. C. C. 472, 478, misstates the rationale of the cited cases 
by the comment that “Under Part III of the act it has been found that the 
shipping public is entitled to the inherent advantages of water as well as rail 
service where a need for water carrier service is shown.” Again, we insist that 
the cited cases stand for no such proposition. Rather, they held, in language so 
plain we are at a loss to explain its misconstruction, that shippers, in any event, 
are entitled to adequate water, as well as rail and motor carrier, service. Thus 
the language emphasized is completely inaccurate. To illustrate the extent of 
such inaccuracy, we quote from one of the cases cited by Division 4 in the Hay 
case to support its erroneous conclusion : 

“The principal opposition * * * is from rail carriers and * * * a motor com- 
mon carrier. These carriers offer regular and dependable rail and motor service 
between all points sought to be served. They urge that water service is not 
needed to move whatever traffic may be tendered for movement in this territory. 
Little opposition is presented by existing water carriers to the extent that ap- 
plicant desires to use self-propelled vessels on the James River. The adequacy of 
other forms of transportation should not act as a bar to the institution of water- 
carrier service on a waterway not presently being served” (Norfolk, Baltimore 
and Carolina Line, Incorporated, Ext.—James River, 265 I. C. C. 247, 249). 

Decisions in freight forwarder application cases also disclose the same ration- 
ale. In Barge Service Corp. Frt. Fwdr. App., 285 1. C. C. 249, 252, the report of 
the Commission, Division 4, approving the application states: 

“The principal contention of protestants is that the proposed service would 
not be consistent with the public interest and the national transportation policy 
in that it would cause a large diversion of traffic from the rail lines with a result- 
ing loss of revenue that may require a general increase in rail rates or a curtail- 
ment of service. Iron and steel constitute an important segment of traffic to the 
rail lines, and it is apparent that applicant’s proposed service will divert some 
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of that traffic to the barge lines. While freight forwarders utilize the facilities 
and instrumentalities of common earriers subject to Parts I, II, and III of the 
act and their service is complementary to the operations of such carrier, at the 
same time they provide a service which differs from that of other transportation 
agencies. Certain classes of shippers benefit from forwarder service and prefer 
it to other forms of transportation. Therefore, the existence of adequate rail or 
other transportation facilities should not be considered as meeting their needs 
for forwarder service.” 

To the same effect see Goldberg Frt. Fiuodr. App., 285 I. C. C. 239, 243, and 
Lifschultz Fast Frt. Ext.—Wisconsin, — I. C. C. —, decided October 19, 1954, 
wherein the Commission, Division 4, held (sheet 4) that “* * * the existence of 
adequate motor or other transportation facilities may not be considered as meet- 
ing the needs of shippers for forwarder service.” 

Our research has unearthed no instances in which applications by other forms 
of carriage, or freight forwarders, have been denied on the ground that the exist- 
ing service performed by protestant motor carriers was adequate to meet shipper 
needs. Needless to say, we are concerned to note that motor carriers seem des- 
tined to enjoy the dubious distinction of being the one form of transport whose 
services may be denied the shipping public, provided only that the Commission 
can find in individual cases that the existing service by rail protestants is 
adequate. 


8. Congress Has Confirmed the Commission’s Construction 


Section 202 (a) of the Motor Carrier Act, 1935, as originally enacted, expressed 
the Congressional policy : 

“* * * to regulate transportation by motor carriers in such manner as to rec- 
ognize and preserve the inherent advantages of, and foster sound economic condi- 
tions in, such transportation and among such carriers in the public interest; 
promote adequate, economical, and efficient service by motor carriers, and reason- 
able charges therefor, without unjust discriminations, undue preferences or 
advantages, and unfair or destructive competitive practices; * * *” 

It was the quoted language which furnished the basis for the statement in the 
Bowles case, supra, that the Commission was directed “to regulate transportation 
by motor carriers in such manner as to recognize and preserve its inherent advan- 
tages,”’ and the ultimate conclusion that shippers and consignees are entitled to 
adequate service by motor vehicle as well as by rail. When Congress, five years 
after passage of the Motor Carrier Act, by the Transportation Act of 1940, re- 
peated the provisions of Section 202 (a) and substantially reenacted them as 
part of the National Transportation Policy, it must be presumed to have done 
so with full knowledge of the Commission’s construction of Section 202 (a), and 
to have approved and confirmed such construction. 

As the Supreme Court said, in Brewster v. Gage, 280 U. 8. 327, 337: 

“The substantial reenactment in later acts of the provision theretofore con- 
strued by the Department is persuasive evidence of legislative approval of the 
regulation (citing cases). The subsequent legislation confirmed and carried for- 
ward the policy evidenced by the earlier enactments as interpreted in the regula- 
tions promulgated under them.” 

In I. C. C. v. Parker, 326 U.S. 60, 65, the Supreme Court said: 

“When Congress in 1935 amended the Interstate Commerce Act by adding the 
Motor Carrier Act, it chose the same words to state the condition for new motor 
lines which had been employed for similar purposes for railroads in the same act 
since the Transportation Act of 1920, § 402 (18) and (20), 41 Stat. 477, 49 U. 8S. 
Cc. A. $1 (18, 20). Such use indicated a continuation of the administrative and 
judicial interpretation of the language.” 

And in N. Y., N. H. & H. R. Co. v. I. C. C., 200 U. S. 361, 26 S. Ct. 272, 281, the 
Court said: 

“* * * a construction made by the body charged with the enforcement of a 
statute, which construction has long obtained in practical execution, and has 
been impliedly sanctioned by the reenactment of the statute without alteration 
in the particulars construed, when not plainly erroneous, must be treated as 
read into the statute.” 


4. Reasonable Competition Is in the Public Interest and Required by the 
Interstate Commerce Act 


The Commission has consistently recognized that the Interstate Commerce 
Act requires the maintenance of reasonanle competition. In one of the earliest 
cases decided, Re Southern Railway & Steamship Asso., 1 I. C. C. 278, 287, the 
opinion written by Chairman Cooley states: 
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“In thus deliberately making provision for competition, * * * Congress must 
be supposed to have done so because the public interest required it. That com- 
petition is the life of trade is one of the most generally accepted of maxims; 
among its principal benefits is the protection it gives against extortionate 
charges.” 

And in Pan American Bus Lines Operation, 1 M. C. C. 190, 208, the Commis- 
sion said: 

“Nor are we impressed with the idea that a monopoly of motor bus trans 
portation in a section of the country such as this is necessarily desirable. Public 
regulation can enforce what may be called reasonable standards of safe, continu 
ous, and adequate service, but it can hardly be expected to take the initiative in 
experimentation and the development of new types of service. In fact the 
carriers would probably resist regulation in the courts, if it did undertake to 
follow such a line, on the ground that it was an invasion of managerial pre- 
rogatives and discretion. Competition is the best-known spur to such an 
endeavor and we are not persuaded that Congress intended to eliminate it in 
the motor bus field any more than in the railroad field.” 

In Missouri Pacific Transportation Company Ertension, 9 M. C. C. 712; 717, 
the Commission said: 

“Turning to applicant’s broad argument in behalf of competition. we believe it 
to be true that within reasonable bounds competition in transportation is in the 
publie interest.” 

In Santa Fe Trail Stages, Inc., Common Carrier Application, 21 M. C. C. 725, 
749, the Commission said: 

“Both the courts and this Commission have long recognized that reasonable 
competition is clearly in the public interest.” 

The desirability of competition between the different modes of transportation 
has been clearly established. In Nawal Stores From Mississippi to Gulf Ports, 
235 1. C. C. 723, 733, the Commission said: 

“Healthy competition between different agencies of transportation is un- 
doubtedly in the public interest.” 

The Commission has shown no hesitancy in promoting competition beneficial 
to the railroads. Indeed, it is fair to say that the Commission has, as a matter 
of course, granted authority to and and all railroad applicants for the estab 
lishment of coordinated truck-rail service to better enable the railroads to meet 
truck competition. In Kansas City Southern Transport Co., Inc., Common 
Carrier Application, 10 M. C. C. 221, 237-238, the Commission said: 

“Protestants now meet with the competition of the railway, but, in the case 
of the merchandise traffic handled in less-than-carload lots, that competition has 
not been particularly formidable. The railway now proposes to improve the 
handling of that traffic by establishing a coordinated truck-rail service in con- 
nection with applicant. As we have seen, the conclusion is warranted that there 
is a public need for this coordinated service, that it is a new and different 
character of service which neither the railroads nor the trucks alone can supply, 
and that it cannot be furnished effectively and well except through the use of 
applicants facilities. We do not believe that the development of this new form 
of service will seriously endanger the operations of protestants, but, in any 
event, the public ought not to be deprived of the benefit of an improved service 
merely because it may divert some traffic from other carriers.’ [Emphasis 
ours. J 

See also Reading Transp. Co. Ezt., 47 M. C. C. 225, 227. 

And in Atlantic Coast Line Railroad Co. Extension, 30 M. C. C. 490, 492, the 
Commission said: 

“* * * it may be, as contended, that existing motor-carrier service is adequate, 
but one competitive carrier or class of carriers has no vested right in the con- 
tinuation by another of an inefficient method of operation. Rather, we believe 
it to be the policy of Congress and the proper function of this Commission to 
foster any form of progress in transportation which will serve the public 
interest.” 

The Supreme Court has pointed out that it is the duty of the Commission 
to guard against monopolies in transportation. In Jnterstate Commerce Com- 
mission v. Parker, 326 U. S. 60, 73, in which the court upheld the authority of 
the Commission to issue certificates of convenience and necessity to a railroad 
motor carrier subsidiary, it is stated: 

“Protestants, the appellee motor carriers, point out that under this interpre- 
tation in every case of an application by a rail carrier or its wholly owned sub- 
Sidiary, for a certificate of convenience and necessity to operate a motor line 
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to render service at way-stations, the Commission will have power, under facts 
and with limitations in the certificate, previously described, to grant the cer- 
tificate. This is true. It must be expected, however, that the Commission will 
be as alert to perform its duty in protecting the public in the maintenance of an 
efficient motor transportation system as it is in protecting the same public in the 
successful operation of its rail system. The Commission is trusted by Congress 
to guard against the danger of the development of a transportation monop- 
oly. * * * It has the duty to preserve the inherent advantages of each mode of 
transportation.” [Emphasis ours.] 

In its second report on reconsideration in Meiler Ext.—Crude Sulphur, 62 
M. C. C. 148, the report of the Commission (148) staves: 

“Usually it is desirable from the viewpoint of the shipper and in the public 
interest that competition within reason be encouraged and that there be avail- 
able to shippers competing modes of transportation, even competing carriers in 
the same field, but if sound economic conditions in transportation are to be 
fostered, the advantages of competition must in some instances yield to the needs 
of the existing carrier or carriers, depending upon the amount of the available 
traffic and the comparative adequacy of the existing services. * * *” 

We agree, of course, that there are many instances in which the existing 
service (whether rail, motor, or water) may be entirely adequate to fully satisfy 
a shipper’s requirements for that particular form of transport. But does the 
Commission now intend to espouse the idea that certain shippers and receivers, 
not presently able to secure motor service, must be forever relegated to the use 
of rail service only, even though it may be reasonably adequate, while their 
competitors are able to enjoy the benefits of motor carrier service? 


5. Commission Must Preserve Inherent Advantages of Motor Carrier Service 


In motor carrier application proceedings such as this, the railroad protestants 
invariably ask the Commission to hold that their service is adequate to meet 
the shipper needs. To put it another way, they ask the Commission to find that 
the motor service proposed is not sufficiently superior to the existing rail serv- 
ice to justify the grant of authority sought. However, when these same rail- 
roads seek to reduce their rates below those of their motor competitors, they 
are the first to bewail the fact that the motor carriers have certain inherent 
advantages which, they allege, require the proposed reduced rail rates. To quote 
from a recent brief submitted on behalf of all Class I Railroads in the United 
States in Ex Parte No. 192—Reduced Rates Under Section 22—Special Filing 
Rule: 

“* * * The railroads, because of service disabilities inherent in rail trans- 
portation cannot compete with the motor carriers in large areas of traffic on 
equal rates. This fact has been amply recognized by the Commission. See, 

g., Manufactured Tobacco, Va. and N. C. to Official Points, 1. & S. 6172 (July 
19, 1954). If the railroads are to participate in many types of traffic, they must 
be able to offer lower rates than the motor carriers so that the service ad- 
vantages of the motor carriers may be offset. * * *” (Rail Brief, p. 22). 

The trucking industry is somewhat confused—we think justifiably—to find 
that in rate proceedings their rail competitors cannot extoll too greatly the 
inherent advantages which the motor carriers possess over their service, only 
to find, in application cases, that these same advantages, again according to their 
rail competitors, have apparently vanished into thin air. 

One thing, however, is certain. The Commission is bound by the National 
Transportation Policy, to preserve the inherent advantages of motor carrier 
service. We are equally certain that such advantages can hardly be preserved 
by a refusal to authorize service which would make them available to shippers. 
Despite this, the trend of recent decisions indicates abandonment of the salu- 
tary principle that shippers are entitled to adequate service by motor vehicle, as 
well as rail. See, for example, the report and order of Division 5 dated Decem- 
ber 15, 1954 (served January 11, 1955), in Docket No. MC—110420 (Sub-No. 61)— 
Quality Milk Service, Inc. Ext.—Molasses In Tank Vehicles (Michigan). 

The trend toward protecting the railroads against motor-carrier competition 
has manifested itself in other recent proceedings. In Kenosha Auto Trans- 
port Corp., Extension, 52 M. C. C. 123, 126, the report of Division 5 states: 

“We are aware that in connection with numerous applications for authority 
to operate as a motor carrier in interstate or foreign commerce, it has been 
found that a shipper is entitled to both motor and rail service. But in so 
finding, the basic issue has always been whether the public convenience and 
necessity require a proposed operation. We do not, however, believe that, 
as a matter of law, a finding of public convenience and necessity must necessarily 





ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 495 


follow a showing that there is no existing motor service. Rather, the issue of 
public convenience and necessity is a question of fact which depends, among 
other things, on whether existing service is or is not adequate.” 

See also Hayes Freight Lines, Inc., Ertension—Ball Clay, 52 M. C. C. 303, 
in which the Commission denied motor carrier authority on the ground, among 
others, that there was “no proof that the present rail service * * * is in any 
manner inadequate,” a complete about-face from its earlier holding in that 
proceeding exactly to the opposite. 

We respectfully submit, that the decisions in the Kenosha and Hayes cases, 
and the Commission’s report and order herein, contravene the National Trans- 
portation Policy. Analysis of the provisions of that Policy reveals no justifica- 
tion for the promotion or maintenance of a monopoly in favor of any form of 
transportation. If competition is indeed the “best-known spur” and “within 
reasonable bounds * * * is in the public interest,” then the Commission should 
reexamine and repudiate the doctrine of the last-cited cases. 


6. The Commission's Decision Herein Contravenes the National Transportation 
Policy 

The report of Division 5 herein, we submit, accurately interprets the applicable 
law in stating that the question of whether a need has been established for the 
proposed operation “cannot be answered affirmatively if both rail and motor- 
carrier services are reasonably adequate” (sheet 19). With respect to the 
evidence adduced to establish a need for motor-carrier service, the Division's 
report goes on to state (sheets 19-20) that the record in this proceeding shows: 

(1) That rail service on small shipments has resulted in delay and 
damage; 

(2) That the lack or insufficiency of rail sidings has hampered shippers 
and receivers of granite; 

(3) That shippers have been unable to comply with customer requests 
for truck service in many instances; 

(4) That shippers are faced with the disadvantage of having to compete 
with producers of granite at other locations which have truck service 
available; 

(5) That the lack of truck service has impeded the shippers’ ability to 
increase sales and expand service; 

(6) That the lack of truck service prevents dealers from being able to 
maintain lower inventories, receive their shipments faster and more often, 
and meet erection deadlines, especially during peak seasons; and 

(7) That the lack of truck service results in more crating than would 
otherwise be necessary, With resulting loss of both time and money. 

The Commission’s report on reconsideration nowhere indicates that the 
Division erred in making the findings quoted above. Nevertheless, it concludes 
(sheet 18) “that the [rail] service presently available is reasonably adequate,” 
and that the “witnesses’ main purpose in supporting the application is to obtain 
lower rates rather than improved service.” 

Nothing more need to be said respecting the fundamental error of the Com- 
mission’s holding that if rail service is “reasonably adequate’ motor service 
should not be authorized. We pass then to consideration of the Commission’s 
conclusion that the witnesses’ main purpose in supporting the application is to 
obtain lower rates. 

The finding that the “witnesses’ main purpose in supporting the application 
is to obtain lower rates rather than improved service’ and the conclusion 
reached therefrom that “this is not a proper basis for a grant of authority and the 
application, therefore, must be denied” (sheets 18-19) are both untenable. 

The Commission has a mandate, by virtue of the National Transportation 
Policy, to promote “adequate, economical, and efficient service and foster sound 
economie conditions in transportation and among the several carriers * * *.” 
It ignored this mandate when it completely disregarded the seven compelling 
reasons set forth by Division 5 as justifying a grant of authority, and apparently 
substituted its desire to protect railroad revenues from motor carrier competi- 
tion for the Congressional admonition referred to. The Commission’s conclu- 
sion that the shippers supported the application to secure lower rates, is not sup- 
ported by the record. It is true that the record shows that some shippers 
accumulate pool car shipments, rather than rely on rail l-c-] service, for two 
reasons. One reason, cited at sheet 18 of the Commission’s report, is to take 
advantage of the lower rate for carload shipments. But an equally compelling 
reason, noted at sheet 14, is that less-carload service is inadequate because of de- 
lays and damage to merchandise. The Commission’s statement (sheet 18) that 
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the record warrants the conclusion that the only real fault with rail service 
is that it is too slow, seems to be based on facts not of record. The positive 
testimony of the shipper witnesses respecting the many unsatisfactory aspects 
of rail service were nowhere refuted of record by the rail protestants. In any 
event, the Commission has not statutory authority to deny shippers the benefit 
of fast and flexible truck service in order to protect rail revenues against the 
inroads of truck competition. 

The record nowhere indicates that the supporting shippers desire lower 
rates, as such, as distinguished from cheaper and more adequate transportation 
service by virtue of lower truckload minimum weights, shipper to dealer move- 
ments without intervening loading and unloading, and split delivery service 
afforded by motor carriers. The Commission’s statement that it is well estab- 
lished that a desire for lower rates is not a proper basis for a grant of authority 
is based on cases wherein the record showed that the applicant’s supporting 
shipper witnesses had available the services of protesting motor carriers, which 
had not been shown to be inadequate, which is decidedly not the situation here. 
Thus the general rule cited by the Commission is completely beside the point 
since it cannot validly be applied herein. 

The report in this proceeding demonstrates a mistaken impression as to the 
Commission's power, aS well as its duty, under the Interstate Commerce Act, 
Where, as here, the inadequacy of existing rail service has been so clearly 
demonstrated, we think the Commission has a positive duty to grant the author- 
ity sought and thus make available to the shipping public the inherent advant- 
ages of motor-carrier service. And even if the rail service could more accur- 
ately be said to be “reasonably adequate” the National Transportation Policy 
requires that shippers have made available to them adequate motor vehicle, 
us well as rail, service. The report seems to indicate that there is something 
almost reprehensible in a shipper desiring cheaper and faster service; yet 
the National Transportation Policy, among other things, specifically requires 
the Commission to promote—not obstruct—“adequate, economical, and efficient 
service” by the several carriers subject to its jurisdiction. 

In D. A. Stickell &€ Sons, Inc. v. Alton R. Co,, 255 I. C. C. 333, 337, the Com- 
mission said: 

“It is not the province of railroads to determine what markets shall be avail- 
able to sellers or buyers, or, by the refusal to establish through routes or the 
maintenance of rate disadvantages, to restrict or circumscribe the opportunities 
of shippers located on other railroads to sell in markets served by them. It is 
their function to transport in the channels necessitated by trade conditions 
and not to fix limitations on commerce. The public interest demands that all 
shippers be accorded relatively equal opportunities to reach all reasonably 
available markets.” 

Paraphrasing the above in the light of the record in this proceeding, it is 
respectfully contended that it is not the province of the Commission to deter- 
mine what modes of transportation shall be available to sellers or buyers, or 
by the refusal to authorize truck service, to restrict or circumscribe the oppor- 
tunities of shippers to compete in markets by the use of such service. It is its 
function to see that reasonable competition between the different agencies of 
transportation is fostered and preserved and not to fix limitations on com- 
merce. The public interest demands that all shippers be accorded relatively 
equal opportunities to reach all reasonably available markets through utiliza- 
tion of all available transportation agencies. The Commission, Division 4, 
put the matter succinctly in Leviso River R. Co. Construction, 257 I. C. C. 203, 
218: 

“Shippers in any territory should not be denied the widest possible choice of 
markets over the shortest and most economical routes if that can be avoided.” 

The decision herein is contrary to the National Transportation Policy. It 
promotes inadequate and inefficient rail service, and fails to recognize and 
preserve the inherent advantages of truck service. It abandons the duty, set 
forth in Parker, supra, of “protecting the public in the maintenance of an effi- 
cient motor transportation system” and promotes, rather than guards against, 
a transportation monopoly. The Commission should reverse its report and 
order and affirm the decision of Division 5 herein. 
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Because of the great importance of the question involved herein, it is re- 
quested that this matter be assigned for oral argument before the full Com- 
mission. 

Respectfully submitted. 

AMERICAN TRUCKING ASSOCIATIONS, INC., 
PeTer T. BEARDSLEY, 
Fritz R. KAHN, 


Attorneys, 
WASHINGTON 6, D. C.. March 9, 1955. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing document upon all 
parties of record by mailing by first-class mail a copy thereof properly addressed 
to each party. 

Dated at Washington, D. C., this 9th day of March, 1955. 


PETER T. BEARDSLEY. 


APPENDIX 25 


PIERONI, PTERONI, Hynes & Dixon, 
Mounclr. Inp., December 1, 1955. 
Re ICC regulations governing leases among motor carriers. 
Senator JoHN SPARKMAN, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR: We are attorneys for a number of small motor carriers, among 
them Indiana Refrigerator Lines, Inc., which serves over 20 States in the 
transportation of meat and meat products from Muncie, Ind. You may be sure 
that the interest shown by your Subcommittee on Small Businesses in the dis- 
criminatory and devastating regulations recently imposed by the Interstate 
Commerce Commission on trip leasing and on the leasing of equipment is much 
appreciated by our clients and by all other carriers dependent upon the right 
to operate free from such regulations in order to continue rendering adequate 
service to the public. 

For example, the efficient and economical service now rendered by Indiana 
Refrigerator Lines, Inc., to the meatpacking industry would certainly be jeopard- 
ized if the present regulations are permitted to become effective March 1, 1956. 
This company’s present authority is limited to the transportation of packing- 
house products from Muncie, Ind., to States in the South and East. including 
Alabama, incidentally. and is rendering excellent service. The company holds 
no authority from the ICC to transport any commodities en route back to 
Muncie, Ind., except certain exempt commodities such as agricultural products. 

Moreover, the transportation of packinghouse products is erratic, being de- 
pendent upon changing market conditions. In order that transportation equip- 
ment and personnel be kept busy trip leasing is indispensable. Furthermore, 
the company has attempted to obtain additional rights complementary to those 
it holds but without success. 

The situation faced by our client is typical of that in which so many other 
small carriers rendering excellent service at low cost to the shipper and the 
public find themselves. Imposition of the ICC regulations in question will not 
only adversely affect them, but the public will also suffer for lack of the quality 
of service which it now enjoys. 

Accordingly we urge that your committee give this matter every consideration. 

Very truly yours, 
MARIO PIERONI. 
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APPENDIx 26 


Otp CoLtony Moror LIngEs, INc., 
Cambridge 39, Mass., December 29, 1955. 
Hon. Jonn J. SPARKMAN, 
Chairman, Senate Small Business Committee, 
United States Senate, 
Washington, D. C. 


Dear SENATOR SPARKMAN: My name is Russell Goddard, and I am the vice 
president in charge of sales and traffic of Old Colony Motor Lines, Inc., of 
Cambridge, Mass. I personally have been actively engaged in an executive 
capacity in the motor transportation industry for more than 25 years. My 
present company operates as a common carrier between New York City, Boston, 
Mass., and Providence, R. L., and includes counties in New Jersey transporting 
over regular and irregular routes as described in our certificate which is 
attached to this letter. Particularly notice that among the exceptions to the 
commodities we may haul are alcoholic beverages, silk, and furs. 

Particularly with respect to those exceptions, my company is a victim of the 
mass protest abuses existing in the New England area since the inception of 
the Motor Carrier Act of 1935. We would have no objection to a fair protest 
of any application filed by our company, but a situation where one attorney 
represents a large block of 5 or 10 or even more motor carriers on a regular basis, 
protecting each and every application, breeds unfairness. That happened in 
our case. Without going into the multitudinous detail required, we had sufficient 
proof to show that my company, in 1935, and continuously thereafter, did hold 
itself open to transport and did transport alcoholic beverages, silk, and furs, 
which were set forth as commodities we were not allowed to transport under 
our grandfather certificate. 

Many of the companies that protested these items because they were authorized 
to transport these commodities under their own certificate, appeared to have 
less proof of such operation in 1935 and thereafter than we did. But, by a 
combination of Carriers ganging up on my company, they were successful in 
persuading the Commission to put these deletions in our certificate. That has 
handicapped my company ever since in its day-to-day operations, and has cost 
the company an incalculable amount of revenue, which by right it should have 
obtained for shipping these commodities. 

Should the committee decide to hold a regional hearing at Boston covering the 
New England area, I would be glad to testify in full detail as to what, in my 
view, is the unfair method in which my grandfather application was processed. 
And many other carriers I have observed are in the same plight. Today, they 
are operating under overrestrictive, bankruptcy-breeding certificates, for they 
are unable to give the shipping public the full service which is expected of 
them. Hence, our competitors, who handled probably less of the grandfather 
freight in 1935 than we did, are able to get the cream of the freight. That is the 
situation my company finds itself in. 

Still another situation deserves the attention of the committee. That is the 
so-called control section of the Interstate Commerce Commission, under section 
5 of the Interstate Commerce Act, which is applicable to motor carriers. Under 
that statute, “control” or “direct or indirect control or management,” or “power 
to exercise control or management of two or more carriers” must be approved 
by the Commission. Just what that statute means seems to be highly question- 
able. The trucking industry does not know when it may be charged with 
unlawful “control,” for the precise relationship between two carriers which is 
unlawful control is not spelled out. 

Particularly today the trucking industry, because of excessive labor costs 
and other soaring expenses, finds itself in difficulty. A carrier may well seek the 
advice of other truckmen who are successful, and the questions immediately 
arise—to what extent can the successful truckman aid or advise the failing 
trucking company? Can the successful truckman advance a temporary loan of 
money to the failing company, can he give part-time service to the failing 
company in an effort to aid its operational and financial plight, can the successful 
trucking executive sit on the board of directors of the failing company—or are 
all of these things unlawful “control”? Nobody seems to know. 

Yet, should a successful truckman wish to aid a carrier in difficulty, and many, 
many carriers are in difficulty in the Boston-New England area, he may suddenly 
find h'mself in unpleasant regulatory litigation claiming he has done something 
wrong or that he is attempting to directly or indirectly control another carrier. 
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It is a most unfortunate situation. Legislation should be passed, amending 
section 5, so that the trucking industry may know just where it stands under 
the section 5 control statute. The trucking industry has some very reputable 
people in it and they should not be subjected to this or be put under a cloud of 
regulatory wrongdoing because they may temporarily seek to aid another carrier 
in difficulty. 
Very truly yours, 
OLp CoLony Moror Lines, Inc., 
By Rvssecy GopDarp, Vice President 
Vice President. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
No. MC 39099 * 


OLD COLONY Moror Lines. INc., New York, N, Y. 


At a Session of the Interstate Commerce Commission, division 5, held at its office 
in Washington, D. C., on the 19th day of February A. D. 1953 


AFTER DUE INVESTIGATION, It appearing that the above-named carrier has com- 
plied with all applicable provisions of the Interstate Commerce Act, and the 
requirements, rules, and regulations prescribed thereunder, and, therefore, is 
entitled to receive authority from this Commission to engage in transportation 
in interstate or foreign commerce as a motor carrier; and the Commission so 
tinding; 

Ir IS ORDERED, That the said carrier be, and it is hereby, granted this certificate 
of public convenience and necessity as evidence of the authority of the holder to 
engage in transportation in interstate or foreign commerce as a common carrier 
by motor vehicle; subject, however, to such terms, conditions, and limitations as 
are now, or may hereafter be, attached to the exercise of the privileges herein 
granted to the said carrier. 

Iv IS FURTHER ORDERED, That the transportation service to be performed by the 
said carrier in interstate or foreign commerce shall be as specified below : 


REGULAR ROUTES 


General Commodities, except those of unusual value, class A and B explosives, 
alcoholic beverages, livestock, silk, furs, household goods as defined by the Com- 
mission, commodities in bulk, commodities requiring special equipment, and 
those injurious or contaminating to other lading. 


Between New York, N. Y., and Boston, Mass., and the intermediate points 
of Providence, R. I., those points in Massachusetts within 20 miles of Boston, 
as intermediate and off-route points, and points in Hudson, Union, Essex, 
and Passaic Counties, New Jersey, as off-roufe points: 

From New York over U. S. Highway 1 to New London, Conn., thence over 
Connecticut Highway 84 to junction Rhode Island Highway 3, thence over 
Rhode Island Highway 3 to Providence, R. I., and thence over U. S. Highway 
1 to Boston, and return over the same route. 


Alternate route for operating convenience only : 


Between New Haven, Conn., on the one hand, and on the other, Boston, 
Mass. 

From New Haven over U. S. Highway 5 to Springfield, Mass., thence over 
U. S. Highway 20 to junction Massachusetts Highway 9 and thence over 
Massachusetts Highway 9 to Boston, and return over the same route. 


IRREGULAR ROUTES 


General commodities, except class A and B explosives, household goods as de- 
fined by the Commission, commodities in bulk, commodities requiring special 
equipment, and those of unusual value or size, 


Between Boston, Mass., on the one hand, and, on the other, points in Essex 
County, Mass., and those in Massachusetts within 25 miles of the State 
House, Boston. 





1 This certificate embraces the operating rights in certificate bearing the same number 
(MC-39099), issued March 1, 1944, as modified by orders dated October 22, 1952, and 
December 3, 1952. 
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Between points in the New York, N. Y., Commercial Zone, as defined by the 
Commission. 


Iv IS FURTHER ORDERED, and is made a condition of this certificate that the 
holder thereof shall render reasonably continuous and adequate service to the 
public in pursuance of the authority herein granted, and that failure so to do 
shall constitute sufficient grounds for suspension, change, or revocation of this 
certificate. 

AND IT IS FURTHER ORDERED, That this certificate shall supersede the Certificate 
issued in this proceeding on March 1, 1944, which is hereby canceled. 

ty the Commission, Division 5. 

[SEAL] GEORGE W. LArrD, 

Acting Secretary. 





APPENDIX 27 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington 25, D. C., January 6, 1956. 
Hon. JOHN SPARKMAN, 
Chairman, Senate Select Committee on Small Business, 
Washington 25, D. C. 

DeaR Mr. CHAIRMAN: At a hearing conducted by the Senate Select Commit- 
tee on Small Business on December 1, 1955, in the course of its study of the 
administration of part II of the Interstate Commerce Act (the Motor Carrier 
Act) by the Interstate Commerce Commission, a statement was submitted by 
Mr. Stanley N. Barnes, Assistant Attorney General in charge of the Antitrust 
Division of the Department of Justice.” Mr. Barnes’ statement has been con- 
sidered by the Commission and it desires to submit this reply. The Commission, 
therefore, requests that the committee accept this statement as a part of the 
record of the hearing. 

1. In the first four pages of his prepared statement the Assistant Attorney 
General calls attention to some of the provisions of the Interstate Commerce 
Act. He correctly points out that the only role which the Congress has accorded 
the Department of Justice under that act is found in judicial proceedings to 
review the Commission's orders. It states that “Though the Commission has 
the unlimited right to intervene ‘unaffected by the action or nonaction of the 
Attorney General,’ the statutory defendant in such review proceedings is the 
United States represented by the Attorney General.” Mr. Barnes added that 
the responsibility of the Department of Justice “is limited to determining merely 
if the Commission action can be supported by law” and says, “we cannot sub- 
stitute our judgment for the Commission’s on factual issues or even on questions 
of law where alternative views are reasonable.” 

However, Mr. Barnes states that where the Commission and Department of 
Justice disagree as to the validity of an order of the Commission, “the Depart- 
ment confesses error and sides with parties challenging the Commission order,” 
and he adds that “In those cases where we have confessed error, we have been 
remarkably successful in sustaining our position in the courts.” Historically, 
Congress provided that suits challenging the Commission’s orders should be 
brought against the’ United States in order to insure effective defense of such 
orders. It is not surprising, in fact it is to be expected, that a litigant’s cause 
may be damaged when counsel presumably alined with it joins the other side 
in the litigation. We do not demand that attorneys of the Department of 
Justice stultify themselves by defending Commission orders which they sin- 
cerely believe to be clearly erroneous. However, we see nothing in the Inter- 
state Commerce Act or in any other statute which justifies the Department in 
such cases in actively joining the parties challenging the Commission’s orders. 
In so doing, the Department is departing from the role of counsel, is assuming 
the role of a rival administrator, and is undertaking, through the courts, to 
impose its independent views as to transportation policy. The Department of 
Justice does not undertake such a role in litigation involving the orders of 
such agencies as the National Labor Relations Board. For this and other 
reasons, we have already recommended to the Congress that the Commission 
be entrusted with a larger role in the defense of its orders in the courts. 

2. Mr. Barnes, on page 2 of his statement, refers to motor carrier joint boards 
in such a way as to indicate that a Commission examiner is a member of such 
boards. That is incorrect. Although a Commission examiner frequently sits 


1 See Judge Barnes’ statement p. 127. 
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with a joint board for the purpose of assisting it in the procedural aspect of its 
duties, he is not a member of the joint board either for voting or for advising 
as to the disposition of the case. When he writes a recommended report for 
the joint board, as frequently occurs, he writes it so as to retlect the decisions 
of the members of the board who represent the State commissions. It is not 
realistic to refer to such decisions as being “merely advisory, and hence for the 
Commission to accept or reject.” Unless exceptions are filed to the recom- 
mended order, or unless the Commission stays it, such order becomes the order 
of the Commission. No exceptions are filed against a large percentage of such 
recommended orders, which become orders of the Commission. 

3. It is stated by Mr. Barnes that numerous obstacles may block the path of 
the small trucker who seeks to enter the interstate motor carrier business or to 
extend operations already begun. The picture he paints is discouraging and 
forbidding. The facts, however, do not bear out the conclusions which he has 
drawn. 

Among the obstacles which he enumerates as confronting the small trucker 
applicant are: 

(1) The necessity of presenting before the Commission adequate proof that 
the proposed service is or will be required by the public convenience and neces- 
sity, in the face of opposition from competing motor and rail carriers. 

(2) The possibility of litigation to review the Commission’s grant of operat- 
ing authority, first by a three-judge statutory district court and then by the 
United States Supreme Court on appeal, and 

(3) The “hurdle of convincing some State regulatory agency that his opera- 
tions will not impair public safety.” 

With respect to the first obstacle referred to, section 207 of the Interstate 
Commerce Act requires an applicant for a motor carrier certificate to show that 
he is fit, willing, and able properly to perform the proposed service, and that such 
service is required by the public convenience and necessity. Moreover, section 
7 (ec) of the Administrative Procedure Act (5 U. S. C. 1006 (c)) provides that 
“except as statutes otherwise provide, the proponent of a rule or order shall 
have the burden of proof.” We doubt if anyone will seriously contend that in 
determining such applications the Commission should refuse to hear the carriers 
with whom the applicant would compete. 

Statistics have been compiled showing the disposition by the Commission of 
applications under sections 207 (a), 209 (b), and 211 for the 5-year period from 
July 1, 1950, to June 30, 1955. During this period 10,316 applications for motor- 
earrier authority were decided. Included in those decided were 2,010 by new 
applicants, or those which had not previously held authority from the Com- 
mission, of which 1,180, or about 59 percent were granted. Of 8,306 applications 
by existing motor carriers 6,112 or 73.6 percent were granted. 

Of the 10,316 applications acted upon by the Commission during the 5-year 
period referred to above, 1,668 were decided without any formal hearing. Of 
the 10,316 applications, 6,483 were concluded on the examiner's or joint board’s 
report, and only 3,833 reached a division or the entire Commission for a decision. 
Thus, approximately 68 percent of the 10,316 applications were concluded by 
decisions of the examiners or the joint boards who heard the case, without ap- 
peals to or stays by the Commission. 

During the month of October 1955, Division 1 of the Commission acted on 205 
applications. Of these 114 were granted wholly or in part, and 91 were denied. 
Of those granted, 49 were opposed by motor and rail carriers, 38 were opposed 
by motor carriers alone, and 18 were opposed by rail carriers alone, and 9 were 
unopposed. Of those denied, 44 were opposed by motor and rail carriers, 38 
were opposed by motor carriers only, 4 were opposed by rail carriers alone, and 
5 were unopposed. The cases decided by Division 1 were contested cases in 
which exceptions were filed or in which the recommended order of the examiner 
or joint board was stayed on the Division’s own motion. The statement with 
respect to October 1955, does not take into account the numerous other applica- 
tions in which recommended orders became effective in the absence of exceptions. 

With respect to the second obstacle referred to, during the same 5-year 
period less than one-half of 1 percent of all of the 10,316 applications decided 
by the Commission ever reached the courts for review. During this 5-year 
period, 46 actions were instituted in the courts attacking orders entered by the 
Commission in proceedings involving such applications, or only about four- 
tenths of 1 percent of the 10,316 applications decided. Of the actions instituted 
in the courts, 12 were filed by applicants, and 34 were filed by competing motor, 
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rail or water carrier." It is clear, therefore, that in the huge majority of cases 
litigation is not an obstacle to the small trucker who seeks to engage in interstate 
trucking. 

The Assistant Attorney General submitted to the committee a list of cases 
captioned “Analysis of Three-Judge Court Cases, January 1, 1952, to November 30, 
1955.” Only a small number of these cases arise from the grant or denial of 
motor carrier authority. Most of them dealt with rates, finance, mergers, 
interpretations of certificates, and other questions. (See exhibit 5, p. 129.) 

With respect to the third obstacle referred to, the Commission is not aware 
of any serious problem arising from public safety requirements imposed by State 
regulatory agencies. The case cited, namely, Thompson v. McDonald,’ decided 
by the United States court of appeals in 1988, relates to an infrequent if not 
an isolated, occurrence. In any event, the Commission has no control over such 
situations. Of course, all motor carriers holding certificates or permits from 
this Commission must comply with the safety regulations of the States traversed, 
so long as they do not conflict with the safety regulations promulgated by the 
Commission. Indeed, even in the absence of any Federal regulation of motor 
carriers, they would be required to comply with State safety regulations. 

The Commission believes that the foregoing facts and figures demonstrate that 
the obstacles enumerated are not as formidable as Mr. Barnes’ statement 
indicates. 

4. Mr. Barnes stated that the Department of Justice has “refused to support 
the Commission’s new doctrine that rail service to a given area is sufficient 
ground for denial of truck service.’ His statement continued that “for the 
first 15 years of its administration, the Commission repeatedly held that the 
existence of adequate rail service was insufficient ground for denial of motor 
carrier service to serve the same area,” but that recently “the Commission has 
shown signs of departing from this policy.” In support of his statement, Mr. 
Barnes cites several cases in which the Commission denied motor carrier author- 
ity where it was shown, among other factors, that adequate rail service existed. 
Mr. Barnes further stated that ‘In at least two instances recently the Deparment 
of Justice, after consultation with Commission counsel, has succeeded in 
prevailing upon the Commission to retract its orders denying a motor carrier 
authority on the grounds of existing adequate rail service.” 

To the contrary, the Commission has never had a rigid policy with respect to 
granting or denying applications for motor carrier authority where rail service 
is available. Indeed, during the same period referred to by Mr. Barnes, the 
Commission granted many applications for motor carrier service in situations 
where rail service was available. More important, the Interstate Commerce 
Act contains no inflexible requirements that a motor carrier application shall 
be granted regardless of the adequacy of existing rail service, or that shippers 
are entitled in all circumstances to a choice between rail and motor service. 
The nearest approach to such a legislative policy is the statement in the national 
transportation policy that there shall be fair and impartial regulation of all 
modes of transportation, “so administered as to recognize and preserve the 
inherent advantages of each.” Another purpose of the national transportation 
policy is to “foster sound economic conditions in transportation and among the 
several carriers.” In the light of these congressional objectives, the Commission 
is required to determine upon the record in each case whether a proposed motor 
carrier service is required by the present or future public convenience and neces- 
sity. In determining the need for new or additional motor carrier service, the 
Commission must consider not only the available transportation service but also 
the nature and volume of commodities to be moved, the peculiar needs of shippers, 
the quality of the existing service, and similar factors. 

In contrast, Mr. Barnes’ statement embodies the view that in all cases and 
regardless of the consequences there should be competition between motor 


la The statutory 3-judge United States district courts upheld the Commission’s orders 
in 33 of the 46 cases instituted, and 3 of the cases are still pending. Only 12 of the 
decisions of the district courts were appealed to the United States Supreme Court, which 
affirmed the lower courts in 9 cases, reversed them in only 1 case. and 2 of the cases 
are still pending. Thus, the orders of the Commission were set aside by the courts in 
only 10 of the 10,316 applications acted upon by it during this period, or approximately 
one-tenth of 1 percent of the total. 

*95 F. 2d 937, aff. 305 U. S. 263. 

3 Erskine and Sons, Inc., Extension—Bulk Commodities, 64 M. C. C. 87; Dracup Ex- 
tension—East Walpole, Mass., 64 M. C. C. 147; Maughan Transport, Inc., Extension— 
Three States, 63 M. C. C. 611; Contract Freighters, Inc., Extension—Glass Products, 
Docket No. MC-16007 (Sub-No. 12); Thomas B. Puryear Extension—Delaware, Docket 
No. MC-60041. 
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carriers and railroad. This is clearly shown by the following statement from 
his presentation to the committee: 

“In sum, then, this Department's unswerving position is that shippers are 
entitled to a choice between rail and motor carrier service. This free choice 
may be the essence of competition in the distribution process.” 

The Commission rejects such a concept of public convenience and necessity 
It believes that to adopt and follow the rigid rule urged by the Department of 
Justice would often preclude the application of the statutory standards to the 
facts of particular cases. The Commission’s rejection of Mr. Barnes’ view, 
coupled with a full statement of the Commission's position, is found in the 
Commission’s report on reconsideration in A. J. Metler Ertension—Crude Sul 
phur (62 M. C. C. 148 (1953) ), which is one of the cases in which, according to 
Mr. Barnes, “the Department of Justice * * * has succeeded in prevailing upon 
the Commission to retract its orders * * *.” The pertinent portion of the 
Commission’s report is as follows: 

“Under the national transportation policy of ‘fair and impartial regulation of 
all modes of transportation’ we are required ‘to recognize and preserve the 
inherent advantages of each and foster sound economic conditions in trans- 
portation and among the several carriers.’ We do not conceive that every ship- 
per is entitled to have made available to it every mode of transportation or even 
competing modes of transportation without regard to the volume of the available 
traffic or the adequacy of whatever transportation may be available. A motor 
carrier, for example, is not entitled, as a matter of right, to authority to serve 
a particular point or a particular shipper, merely because there is no other motor 
service and rail service only is available. Usually, it is desirable from the view- 
point of the shipper and in the public interest that competition within reason be 
encouraged and that there be available to shippers competing modes of trans- 
portation, even competing carriers in the same field but if sound economic condi- 
tions in transportation are to be fostered, the advantages of competition must in 
some instances yield to the needs of the existing carrier or carriers, depending 
upon the amount of the available traffic and the comparative adequacy of the 
existing services. Given a limited amount of traffic and an existing carrier of 
whatever mode which needs it more or less urgently, the question whether a 
competing service shall be authorized turns upon the question as to the relative 
or comparative adequacy of the existing service. Conceivably, an existing serv- 
ice could be so inadequate to meet a shipper’s or community's need as to justify 
authorization of an additional service of a new type regardless of the need of the 
existing carrier. The overall public need is the ultimate consideration behind 
the need of the carrier and if it cannot be met consistently with the carrier's 
need then the latter must yield. 

“Denial of the instant application in the prior reports in this proceeding was 
predicated on the adaptability of bulk sulphur to movement by rail and grew 
out of an appreciation of the railroad’s need for all available traffic and a lack 
of appreciation of the impracticality and difficulties involved in this instance 
in using rail service. Reexamination of the evidence now convinces us that it is, 
in fact, impracticable for the shipper to use rail service, that in the circum- 
stances here present the rail service is insufficient and inadequate reason- 
ably to meet the shipper’s need, and that the railroad’s need for revenue must 
yield to the shipper’s (the public) need for motor service. * * *” 

In brief, the Commission recognizes the desirability of competition between 
rail and motor carriers except where other factors indicate that competition will 
not serve the ultimate public convenience and necessity. 

5. Section 203 (b) (6) of the Interstate Commerce Act exempts from all but 
safety and health regulations “motor vehicles used in carrying property consist- 
ing of ordinary livestock, fish (including shellfish), or agricultural commodities 
(not including manufactured products thereof), if such motor vehicles are not 
used in carrying any other property, or passengers for compensation; * * *.” 
Mr. Barnes asks, “What has the Antitrust Division done to prevent undue con- 
striction of the agricultural exemption?’ He answered his own question by 
referring to two recent cases in which the Department of Justice “sided with 
the plaintiffs and opposed the Commission.” The regulatory philosophy of the 
Antitrust Division was stated by Mr. Barnes as follows :- 

“* * * The agricultural products’ exemption, properly construed, means more 
and more farmers can bargain directly with enterprising small independent 
truckers over prices, and other terms of service. Thus the services they want 
can be tailored, on a flexible case by case basis, to farmers’ special needs. For 
these reasons the Department of Justice’s actions attacking the Commission’s 
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constriction of the exemption is of real importance to every agricultural sector 
of our economy.” 

The exemption for agricultural commodities, together with the other provi- 
sions of the Interstate Commerce Act, should be administered to carry out the 
will of Congress. The phrase “agricultural commodities (not including manu- 
factured products thereof)” inevitably produces many borderline questions as 
to the classification of farm products which have been subjected to various 
processing operations. The Commission believes that these questions must be 
resolved in the light of all the congressional objectives in the act, including the 
maintenance of an adequate system of motor common carriers, rather than 
solely in terms of apparent benefit to a particular group of shippers. If, as Mr. 
Barnes’ statement suggests, the Antitrust Division has a different view of trans- 
portation policy, we believe that it should present it to the Congress instead 
of creating a policy struggle in the courts. 

Frozen Food Erpress v. United States (128 F. Supp. 374), referred to by Mr. 
3arnes, involved the question of whether the Commission had correctly held 
that fresh and frozen meat and fresh and frozen dressed poultry were not 
exempt agricultural commodities. The court upheld the Commission as to 
fresh and frozen meat, and no appeal has been taken from that ruling. While 
the court held that fresh and frozen dressed poultry were within the exemption,. 
the correctness of this conclusion will soon be determined by the Supreme Court. 
Consolidated Truck Service, Inc. v. United States (a pending district court case 
also referred to by Mr. Barnes as a case in which the Department of Justice has 
sided with the plaintiffs) involves the issue of whether raw shelled nuts are 
an exempt agricultural commodity. It should be noted that another court has 
already held that raw shelled nuts are not an exempt agricultural commodity 
(Interstate Commerce Commission v. Weldon.* Similarly, in Southwestern 
Trading Co. v. United States, the Court of Appeals for the Fifth Circuit upheld 
the Commission’s view that cowhides are not an exempt agricultural commodity. 
In fact, in three recent cases the Department of Justice has prosecuted motor 
earriers for the unauthorized transportation of dressed poultry in interstate 
commerce—offenses which presuppose that dressed poultry is not an exempt 
agricultural commodity.® 

Actually, the conflicting judicial decisions cited by Mr. Barnes and in this 
letter simply illustrate that the phrase “agricultural commodities (not including 
manufactured products thereof), which is not further defined in the act, pre- 
sents many questions as to the scope of the exemption. Recognizing this, the 
Commission in 1948 instituted a formal investigation into the meaning of the 
term “agricultural commodities (not including manufactured products thereof).’”’ 
An extensive hearing was held and evidence was received from representatives 
of the Department of Agriculture and a large number of States, agricultural 
marketing associations, shippers, growers’ and other interested persons. In 1951, 
the Commission issued a report in which, after discussing in detail the evidence 
and the legislative history of the exemption, it stated its conclusion as to whieh 
of many named commodities were exempt agricultural commodities within the 
meaning of section 203 (b) (6) (Determination of Exempted Agricultural Com- 
modities, 52 M. C.C.511). For example, the Commission concluded that dressed 
poultry was not within the exemption. We submit that this was an orderly 
procedure for arriving at an informed and consistent interpretation of the agri- 
cultural exemption which would provide guidance for thousands of interested 
shippers and carriers. 

6. We are at a loss to understand Mr. Barnes’ statement that the committee 
“might well wish to survey the question posed by the Commission’s attitude to- 


4 90 ““ Sonnets s affirmed, 188 F. 2d 367; certiorari denied, 342 U. S. 827. 

5208 F. 2d 708. 

®In one of them, United Statea v. S. 8S. D. Trucking Corp et al., the District Court for 
the Northern District of Illinois, on March 31, 1953, imposed a fine of $1,000 on the motor 
earrier defendants for engaging in the unauthorized transportation of dressed poultry. 
(In a companion case against the same defendants, the court for the northern district of 
Iowa, on March 15, 1953, fined the motor carrier and an aider and abettor, $1,400 each, 
for transporting dressed beef without authority.) Earlier, on March 19, 1948, the court 
for the district of Delaware fined Reed Trucking Co. $250 for transporting dressed poultry 
without authority. The same court, on October 4, 1950, imposed fines upon Reed Trucking 
Co. and H. H. Poultry Co. aggregating $16,300, the charges being that the poultry com- 
pany, a shipper, had solicited and received, and the motor carrier had granted, rate con- 
cessions on numerous shipments of dressed poultry transported in interstate commerce. 
Had the traffic been exempt, as now contended by the Department of Justice, the motor 


carrier would not have been required to charge published rates and the prosecutions could 
not have been maintained. 
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ward the practice of trip leasing.’ The Commission's original rules governing 
the lease and interchange of motor vehicles (which were upheld by the Supreme 
Court‘) prohibited the lease of motor trucks by a certificated motor carrier for 
periods of less than 30 days. Admittedly, this 30-day provision would have pre- 
vented an uncertificated carrier of exempt agricultural commodities from leasing 
his truck to an authorized carrier for the purpose of securing a cargo of non- 
exempt commodities for his return trip. However, the 30-day provision has 
never become effective as to vehicles used to transport exempt agricultural com- 
modities. In the meantime, the rules have been amended, effective March 1, 
1956, to exempt from the 30-day rule trucks which have completed a movement 
of exempt agricultural commodities and which are leased by an authorized car- 
rier for the next trip in a loaded movement in any direction and/or series of 
loaded movements over reasonably direct routes in the direction of the general 
area in which the exempt movement originated, or in the direction of the area 
in which the equipment is based. 

In view of this history of the trip-leasing rule as applied to haulers of agricul- 
tnral commodities, we are not aware of any “question posed by the Commission’s 
uttitude.” 

7. The Assistant Attorney General implies among other things that should a 
small trucker desire to compete with other truckers, section 5a of the Interstate 
Commerce Act (49 U. S. C. 5a) (Reed-Bulwinkle Act) may discourage him 
from doing so. He states that before the Reed-Bulwinkle Act was enacted, rate 
agreements among carriers had been held to transgress the Sherman Act, but that 
the Reed-Bulwinkle Act now exempts carrier parties to such agreements from 
the operation of the antitrust laws. Such statement, it appears, implies in- 
accurately that the Reed-Bulwinkle Act exempts from the operation of the 
antitrust laws such agreements as were held to be unlawful by the Supreme 
Court in United States v. Trans-Missouri Freight Assn. (166 U. 3S. 290 
(1897) ) and United States v. Joint Traffic Assn. (171 U. 8. 505). 

Proceeding under the Sherman Act (26 Stat. L. 209, c. 647) the Attorney Gen- 
eral obtained injunctions against the maintenance of two rate associations, 
the Trans-Missouri Freight Association and the Joint Traffic Association. In 
the Trans-Missouri and Joint Traffic Assn. cases, supra, the Supreme Court 
held that the then existing rate-making procedures of the railroads were in viola- 
tion of the Sherman Act. When those cases were before the Court in 1897 there 

yas virtually no Federal regulatory authority over the railroads so far as 
concerned the prescription of rates for the future. Since that time the Com- 
mission has been given increased powers over the rates and charges of common 
carriers, and joint rate-making procedures have been reorganized to meet the 
objections of the Court. Changes in rate-making procedures have also been made 
from time to time to meet shipper demands and everchanging conditions. 

Section 5a of the act, enacted June 17, 1948, extended the power of the Com- 
mission by bringing under its regulation the organization and procedures of the 
rate conferences or bureaus in which the carriers consider and determine jointly 
rates affecting more than one carrier which are proposed to be filed with the 
Commission. Section 5a also sets up certain standards for the Commission to fol- 
low in the exercise of its increased authority. Under these standards no agree- 
ment may be approved except on a finding that it is in “furtherance of the 
national transportation policy” declared in the act, and provided further that ap- 
proval of the agreement is not prohibited by paragraphs (4), (5), and (6) of 
section 5a. The act does not take from any carrier the right to make lawful 
rates pursuant to managerial discretion, but recognizes that conferences among 
carriers are necessary, for the successful working out of the scheme of trans- 
portation regulation.* The approval of an agreement relieves the parties thereto 
from the operation of the antitrust laws with respect to the making and carrying 
out of such agreement in conformity with the terms and conditions prescribed 
by the Commission. In all other respects, and as to all actions not in accord with 
the requirements of section 5a and the approved agreement, the antitrust laws 
will continue to apply. 

The Reed-Bulwinkle Act does not authorize combinations such as the Joint 
Traffic Association. Every carrier is assured of the free and unrestrained 
right to take independent action, either before or after any determination arrived 
at through the conference. The parties are relieved from the antitrust acts 
only if the conference agreement is approved and is carried out in conformity with 


t American Trucking Assns. v. United States, 344 U. 8, 298. 
8 Western Traffic Assn.—Agreement, 276 I. C. C. 183. 
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the act and any conditions imposed by the Commission. Provision is made for 
revoking or amending such conference agreements. Retaliation against car- 
riers who take independent action would not be in accord with the statute; nor 
does the existence of the statute increase the likelihood of retaliation. On the 
contrary, the regulation provided by the statute, in our opinion, makes less 
likely attempts to retaliate. 

A most important fact, in this connection, is the. Commission’s minimum 
rate power. Through the exercise of this power the Commission is now able 
to stop rate wars such as that referred to by the Court and thus protect the 
carrier taking independent action from reprisal cuts in rates by its powerful 
competitors. At the time of the quoted Supreme Court decision, the Commis- 
sion had no minimum rate power to protect the independent carrier from 
rate retaliation, and apparently the Court did not regard the Sherman Act 
as adequate for that purpose. The present minimum rate power enables the 
Commission to protect small or weak carriers from destructive rate cutting, 
whether by organized groups such as the Joint Traffic Association (if such 
now unlawfully exist) or by a single large and powerful competitor. 

The Reed-Bulwinkle Act became law on June 17, 1948, after several years 
consideration of this subject by the Congress. In 1948 hearings were held on 
a prior bill, S. 942 of the 78th Congress. The Senate Committee on Interstate 
Commerce of the 79th Congress held extensive hearings on H. R. 2536, also a 
prior bill. The transcript of this hearing aggregated 2,416 pages. The Inter- 
state Commerce Committee of the House also held hearings on this bill. Further 
hearings were held on S. 110 of the 80th Congress, the bill which became law. 
These bills were widely supported. As stated in the report of the Senate com- 
mittee on H. R. 2536, page 6: 

“Among many hundreds of private organizations and governmental departments 
and agencies that, through representation at the hearings before the House and 
Senate committees, by formal resolution or otherwise, placed themselves on 
record as favoring the bill are: The Office of Defense Transportation, the Inter- 
state Commerce Commission, The National Association of Railroad and Utilities 
Commissioners, numerous State regulatory bodies, State legislatures, and de- 
partment of agriculture of many States; numerous shipper traffic and trans- 
portation organizations, including the National Industrial Traffic League and 
the National Association of Shippers’ Advisory Boards; numerous associations 
of farmers and livestock growers, including the American National Live Stock 
Association, the National Council of Farmer Cooperatives, and the United Fresh 
Fruit and Vegetable Association ; and chambers of commerce, and other business 
organizations of various cities, State, and regions.” 

These bills, however, were opposed by the Department of Justice. The position 
of that Department, generally, is related to the view that the antitrust laws should 
be supreme and that any action which regulates competition is harmful. 

In answering your questions 46 and 47, we furnished figures showing the 
number of requests for the suspension of motor carrier rates during the period 
of 1 year. These figures showed that the number of complaints concerning the 
reduction in rates were more than 30 times the number of complaints concerning 
increases. This is typical. Whatever stabilizing effect has resulted from the 
Reed-Bulwinkle Act, it is clear that there is a strong tendency for motor carrier 
rates to sag below a reasonable level, and even below the cost of service. Ship- 
pers, generally are willing to pay a fair price for transportation in order to have 
responsible, stable service. Shippers are, however, sensitive to differences in 
rates paid by them and those paid by their competitors. This, frequently, is of 
more importance to shippers than the precise level of the rates. Based upon 
several years’ experience, it is our opinion that the Reed-Bulwinkle Act is sound 
law and should be preserved. As previously stated in answer to question 48 of 
your committee, it is our opinion that motor carriers should be relieved from 
the application of the antitrust acts where the application of that act will con- 
flict with the application of a general regulatory statute such as the Interstate 
Commerce Act; otherwise the antitrust acts should be applicable to carriers. 
We know of no basis for assuming that the public can be protected only by the 
application of the antitrust acts. 

&. The great purpose of the Interstate Commerce Act is to develop, coordinate 
and preserve a national transportation system adequate to meet the needs of 
the people of the United States. <A principal purpose of the Motor Carrier Act 
of 1935, now part II of the Interstate Commerce Act, is to protect motor com- 


5a See p. 360 for questions 46 and 47. 
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mon carriers from the destructive competition of pseudo contract carriers.” As 
the Supreme Court recognized in American Trucking Assns. vy. United States, 
supra, the scope to be accorded the agricultural commodity exemption and the 
extent of trip leasing to be permitted by haulers of exempt commodities raise 
the same general problem of whether and to what extent motor common 
carriers shall be protected from competition from carriers which do not under- 
take the burdens of common carriage. 

The committee is undoubtedly aware that many small-businessmen—mer- 
chants, distributors, and manufacturers—are dependent upon motor common 
carriers for regular and prompt transportation, particularly for less-than- 
truckload shipments. The small-town merchant, for example, is enabled to 
compete with larger chain stores, without maintaining crippling inventories, 
because he can rapidly obtain merchandise through common carrier service. Un- 
doubtedly, Congress does not wish the act to be so administered as to ignore such 
needs. 

We believe that the differing views of the Department of Justice and the 
Commission spring from the fact that the Commission, unlike the Department, 
is charged by Congress with effectuating all of the objectives of the Interstate 
Commerce Act. We assume, for example, that the Department of Justice is 
sincere in its view that it is protecting farmers from what it regards as the 
Commission's unwise administration of the agricultural exemption from motor 
carrier regulation and the trip-leasing rules. However, the Commission be 
lieves that the purposes of the act cannot be realized by approaching it solely 
from the point of view of a particular economic group. Rather, the task is 
one of fostering, under ever-changing conditions, a transportation system ade- 
quate to the needs of every segment of our economy. 

Respectfully submitted. 


ANTHONY ARPAIA, Chairman. 
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H. L. & F. McBripe, 
Goshen N. Y., January 8, 1956. 


SENATE SMALL BusINEss COMMITTEE, 
Senate Building, 
Washington, D. C. 


DEAR Siz: We have noticed in Transport Topics, the trucking trade magazine, 
that the Senate has been investigating the practices of the Interstate Commerce 
Commission, in regards to how they affect the growth of small business. 

We have been in the trucking business for over 31 years. The basic product 
that we haul is milk and milk products in bulk tanks and van-type trucks from 
the New York State milkshed into New York City. 

We understand that Commissioner Anthony F. Arpaia“ is of the opinion that 
economic deregulation of motor carriers industry would be harmful to small 
industry. We cannot wholly agree with the Commissioner. : 

Here is how ICC regulations is harmful to us: Each day we have about 70 
semivans and 80 tanks delivering milk and milk products, into the New York 
City area. Since milk and milk products move only in one direction (into 
New York City), we do no have return loads. 

About 10 years ago, we attempted to develop return loads of liquid sugar for 
our milk tanks. The ICC has since issued us some rights in liquid sugar that 
allows us to have return loads on about 15 percent of our tanks. We have 
applied several times to the ICC for further rights, but the ICC has not seen fit 
to give us additional rights, for return loads. 

A number of the large sugar companies have testified that there is a need 
for additional rights to develop this product. This is only one small example 
of how the ICC restricts the growth of carriers and commerce. On several 
occasions we have been granted additional rights by ICC examiners, only to 
have the Commission deny the rights to us. About 3 years ago we purchased 





°In United States and I. C. C. v. Contract Steel Carriers, Inc., No. 102; October term, 
1955, the Department of Justice and the Commission are jointly urging the Supreme 
Court to sustain the “specialization” test by which the Commission prevents contract 
carriers from encroaching upon motor common carriage. 

10 See Commissioner Arpaia’s statement beginning on p. 163. 
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the rights of Empire Trucking of New York in hopes of having more return 
loads, but as of this date the Commission has refused to transfer these rights. 
The van-type units all return without a payload, since we do not have general 
commodities rights. 

Thus you see that when the Commission states that they are trying to help 
carriers, in reality they are restraining trade by not allowing carriers to load 
in both directions. 

Today it is the policy of the ICC to allow mergers of larger trucking com- 
panies. The smaller trucking companies cannot grow, because of their limited 
ICC authoriy. The net result is that the large trucking companies are becoming 
larger and the small companies are being eliminated. 

The Commission also argues that “without any restrictions competition would 
become so severe that there would be a reduction of rates below costs, that 
would result with consequent failures or abandonments.” This we believe to 
be a fallacy at least in part. A large percentage of our commodities are farm 
products and thus uncontrolled by the ICC. We have been in business for 31 
years and competition usually has made us more efficient. 

Some sort of regulation of the motor industry is no doubt necessary but in 
our opinion the ICC exercises too much control over the licensing of carriers. 
The ICC stresses too much “public necessity” instead of “public convenience”, 
and thus restrains trade rather than regulating it. 

If the committee feels that it would like us to further express our opinions 
on these matters, we would be more than willing to appear in Washington. 

Very truly yours, 
H. Leon McBripe. 





APPENDIX 29 
WeEsTERN Orn & FUEL Co., 
Minneapolis 5, Minn., December 21, 1955. 
Subject: Petroleum motor transport carriers and interstate commerce from 
Wrenshall, Minn. 
Senator EDWARD THYEF, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR THYE: I am writing this letter to you on the above subject at the 
request of your Mr. Forsythe made in a telephone conversation with me on 
December 20, 1955. 

Division I of the Interstate Commerce Commission on October 11, 1955, issued 
an order on the application of various carriers for authority to haul petroleum 
products in bulk from Wrenshall, Minn., to various destinations, including desti- 
nations in the States of Wisconsin, Michigan, North and South Dakota, and 
Iowa. This order is captioned “No. MC—28132 (Sub No. 17).” It also embraces 
MC-101075 (Sub No. 13), Application of Transport Ine. of Moorhead, Minn. ; 
MC-103654 (Sub No. 22), Application of Schirmer Transportation Company ; 
MC-103947 (Sub No. 22), Application of Terminal Transport Company; MC-— 
108449 (Sub No. 20), Application of Indianhead Truck Line, Inc. ; and MC—112223 
(Sub No. 6), Application of Quickie Transport Company. 

International Refineries, Inc., is a new refinery that first started operating in 
April 1953 at Wrenshall, Minn. It receives crude oil via pipeline from Canada 
and via railroad from the States of North Dakota and Montana. International 
Refineries, Inc., is not a marketing organization and has contracted to sell the 
Western Oil & Fuel Co. all of the products of the refinery for a period of 10 years. 
Western Oil & Fuel Co. has entered into agreements by which it sells or transfers 
petroleum products to other oil companies, including several major oil companies 
such as Socony Vacuum, Shell Oil Co., Phillips Petroleum Co., D—X Suray Corp., 
and so forth. 

At the time of the hearing on the aforsaid application, the refinery was under 
construction and not yet in operation. I testified in the joint hearing on all of 
the applications as general traffic manager of Western Oil & Fuel Co. and as 
assistant to the president of International Refineries, Inc. In brief, my testi- 
mony outlined the normal trade territory of Western Oil & Fuel Co., the nature 
of Western’s contract with International Refineries, and named the oil companies 
with whom we were negotiating under transfers or sales as above outlined. 

On behalf of Western Oil & Fuel Co. and International Refineries, Inc., I sup- 
ported all of the applicants with the exception of Indianhead Truck Line, Inc., 





Tl 


ICC ADMINISTRATION OF THE MOTOR CARRIER ACT 509 


and Terminal Transport Co. My reason for not supporting these two companies 
was that Western had previously had difficulty in getting the proper service. Fur- 
ther these two companies were opposing all the other applicants on the grounds 
that because the two companies had terminals and equipment at Superior, Wis., 
they had a priority in rights to serve Wrenshall, Minn. All of the other com- 
panies had been principal haulers for Western Oil & Fuel Co. with the exception 
of Ruan Transport Corp. and had rendered good service to Western. The large 
volume of petroleum products to be moved by Western from International Re- 
fineries at Wrenshall would replace, to a considerable extent, petroleum products 
then hauled by such other applicants from other origins, such as the Twin 
Cities, Alexandria, Fargo, Grand Forks, and Superior. Not to grant such appli 
cants authority out of Wrenshall naturally would have a serious effect on the 
revenue of such applicants and would effectively transfer a large volume of 
Western’s petroleum business from such applicants to Indianhead Truck Line and 
Terminal Transport Co., carriers with whom Western was not then doing busi- 
ness. 

In brief, the Commission’s order dated October 11, 1955, found: (1) Hvidsten 
MC-28132 (Sub No. 17) requires a grant of authority from Wrenshall, Minn., to 
points in North Dakota. (2) MC—101075 (Sub No. 13), Transport, Inc., that this 
carrier should be granted authority from Wrenshall to points in North Dakota on 
and east of United States Highway No. 88. (3) MC-103947 (Sub No. 22), Ter 
minal Transport Co., that this carrier should be granted authority to haul from 
Wrenshall to those points in Wisconsin to which it was authorized to haul from 
Minneapolis, St. Paul, and New Brighton, Minn. This definitely limited the 
operations of Terminal Transport Co. by not granting to said company authority 
to haul to a large part of the north half of the State of Wisconsin. This grant 
was difficult to explain because Terminal Transport had intrastate authority 
from Superior to Wisconsin, had a terminal at Superior and was and is in sub- 
stantially the same position as Indianhead Truck Line. (4) MC-108449 (Sub 
No. 20), Indianhead Truck Line, Inc., the Commission found that this carrier 
should have authority from Wrenshall to points in Michigan within 275 miles of 
Superior; to points in Wisconsin within 275 miles of St. Paul and to points in 
North Dakota and South Dakota bounded by a line commencing at the junction 
of the Minnesota-South Dakota State line and United States Highway No. 12, 
extending aiong United States Highway No. 12 to Aberdeen, S. Dak., thence along 
United States Highway No. 281 to Churechs Ferry, N. Dak., thence along United 
States Highway No. 2 to the North Dakota-Minnesota State line. This grant of 
authority to Indianhead was made pursuant to their application but despite evi- 
dence put into the record by an employee, who was qualified as an expert witness, 
that there was an economic barrier around the refinery within a radius of 150 
miles of Wrenshall, Minn., to which, because of marketing conditions and pipe- 
line competition, it would be impossible to ship from the refinery. We thus find 
an applicant who is opposed to the interest of the refinery, whose principal haul- 
ing is for major oil companies that are in competition with Western Oil & Fuel 
Co. and International Refineries, Inc., being granted extensive territory despite 
the fact that the record and testimony showed that at one time said Indianhead 
Truck Line, with reference to the transportation of residual fuel oils, had asked 
Western Oil & Fuel Co. to take its business to some other carrier, and that in the 
month of January when it was difficult to secure sufficient transportation. (5) 
All other applications were denied which included the Schirmer Transportation 
Co. and the Quickie Transportation Co., principal haulers for the Western Oil 
& Fuel Co. 

The Interstate Commerce Commission had granted to all of the applicants 
temporary authorities to haul from Wrenshall. Pursuant to such grant of 
temporary authorities, which are still in existence, these carriers have been 
hauling for the Western Oil & Fuel Co. and for others. Some of them have 
bought land and established terminals. The hearing examiner had recom- 
mended to Division I, which consisted of Commissioners Cross, Tuggle and 
Hutchinson, that all of the carriers be granted authority. 

In actual effect, the order of the Commission limits the refinery at Wrenshall 
to one carrier, the Indianhead Truck Line, Inc., a carrier that has demonstrated 
opposition to the interests of Western Oil & Fuel Co. and International Refineries, 
Inc., on numerous occasions. It is worthy of note in this respect that all other 
pipelines and lake terminals in this competitive area have several carriers 
authorized to haul in interstate commerce and that by reason of the Com- 
mission’s action, Western Oil & Fuel Co. and International Refineries, Inc., are 
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put entirely at the mercy of Indianhead Truck Line, Inc., with reference to 
the rates it must pay for transportation. 

I personally tried to reach a meeting of minds as to the level of rates out 
of Wrenshall with Mr. Lester Wisley, president of Indianhead Truck Line, 
Inc., but have been unable to do so. My proposal was that Superior, Wis., and 
Wrenshall, Minn., be grouped together, the mileage averaged to the various 
destinations and that the same scale of rates be applied to such mileages as is 
presently applicable out of the Twin Cities to Wisconsin via Indianhead Truck 
Line, Ine. 

If there is any further information you wish, I will be pleased to oblige. 

Yours very truly, 
WESTERN Orn & FUEL Co., 
GEORGE R. WATSON, 
General Traffic Manager. 
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STATEMENT OF EDWARD WISHNOW, PRESIDENT, WAGMAN TRANSFER CorP., MEDFORD, 
MASss., SUBMITTED TO SENATE SMALL BUSINESS COMMITTEE, FEBRUARY 2, 1956 


My name is Edward Wishnow. I am president of, and, together with my 
wife, own all of the outstanding stock of Wagman Transfer Corp., a contract 
carrier by motor vehicle operating in interstate commerce under permits issued 
by the Interstate Commerce Commission in Docket Nos. MC—1160 and MC-1160 
(Sub.-No. 3). 

I took over Wagman Transfer Corp. in 1944 after I came out of service. At 
that time Wagman owned 1 tractor and 1 trailer. I worked as much as 36 
hours at a stretch in order to keep my equipment on the road. For almost a 
year I drew no salary. 

Since prior to the time I took over Wagman it has been hauling for the 
Worcester Paper Box Corp. at Medford, Mass. Wagman’s only terminal is 
(and has been during this entire time) immediately adjacent to the plant of 
Worcester Paper Box Corp. Wagman slowly grew after World War II with 
the growth in business of Worcester Paper Box Co. 

Under its operating authority to handle paper boxboard, wastepaper and 
skids from Versailles, Conn., to Boston and surrounding Massachusetts points and 
wastepaper and skids from Boston and surrounding points to Versailles, Conn., 
Wagman handled paperboard from Versailles, Conn., to the plant of the Worces- 
ter Paper Box Corp. and wastepaper and skids from the Worcester Paper Box 
Corp. to Versailles, Conn. 

In 1946 when the Worcester Paper Box Corp. undertook a materials-handling 
program, Wagman worked for a year with the personnel of the Worcester Paper 
Box Corp. testing trailers for the type best suited to the box company’s needs. 
This program, which cost Wagman much money, resulted in the development of 
the type of trailer purchased by Wagman since that time. As a result of the 
growth of Worcester Paper Box Corp. Wagman was able to buy and own out- 
right 6 tractors and 8 trailers. Wagman’s drivers are especially trained for 
handling paper and paperboard products. From 1948 to 1952 Wagman made 
money. 

The growth of Worcester Paper Box Corp. was based on business from Lever 
Bros. Co. and Salerno Megowen Biscuit Co., of Chicago. In 1951 two changes 
occurred which caused Worcester Paper Box Corp. to purchase and operate its 
own equipment thereafter. Lever Bros., which previously maintained a large 
inventory of paper boxes, began to change its buying policies in order to cut 
down its inventory and shortly thereafter increased the number of box designs. 
This change in Lever Bros. policies increased a need for speed in delivery. Also 
in 1951 Lever Bros. erected a new plant at Edgewater, N. J. As a direct result 
of the changed policies of Lever Bros. and the need for an expedited motor- 
earrier service which was not available to Edgewater, N. J., the box company 
purchased and began the operation of its own fleet of trucks. 

In 1952 Lever Bros. sharply increased its demand for the so-called economy- 
size soapboxes. The paperboard used for the economy-size soapboxes was pur- 
chased by the Worcester Paper Box Corp. from Bogota, N. J., and was handled in 
the box company’s own trucks, which were also being used for handling paper 
boxes to the Baltimore and Edgewater plants of Lever Bros. for delivery of 
finished paper boxes. 

Wagman could not handle either the paperboard from Bogota to the Worcester 
-aper Box Corp. or the finished paper boxes from the Worcester Paper Box Corp. 
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because of a lack of proper operating authority from the Interstate Commerce 
Commission. The switch in the source of the paperboard from Versailles, Conn., 
to Bogota, N. J., caused an immediate and sharp decline in the business of 
Wagman. Wagman’s business has steadily declined since the time of the 
switch in 1952 and Wagman lost money every year beginning with 1953 to the 
present time. Wagman had a net operating loss of $6,042.03 in 1953; in 104 
Wagman had a net operating loss of $8,083.14. The situation became increas 
ingly worse this year and I would estimate that in the year 1955 Wagman will 
show a net operating loss of $9,000. Wagman now has outstanding $25,000 in 
notes payable on equipment which it has not been able to pay 

Since the switch of the box company’s source of supply for paperboard from 
Versailles, Conn., to Bogota, N. J., began in July 1952 the traffic handled by 
Wagman has steadily declined. In 1951 Wagman handled an average of over 
900,000 pounds per week of paperboard from Versailles to the box company’s 
plant; in 1952 the average dropped to about 830,000 pounds per week: in 1053 
and 1954 the average dropped to about 650,000 pounds per week. By June 1955, 
Wagman’s traffic had dropped to about 400,000 pounds per week; later in 1055 
Wagman’s traffic decreased to approximately 220,000 pounds per week. Thus, 
from 1951 to the present time Wagman’s traffic decreased from an average of 
about 900,000 pounds per week to an average of about 220,000 pounds per week. 
In 1951 Wagman had in operation 5 tractors, 7 trailers, 7 regular drivers, and 
3 reserve drivers. By December 1955 Wagman was down to using 1 tractor, 
1 trailer, 1 regular driver, and 1 reserve driver. 

When the decline in traffic of Wagman first began to become apparent the 
problem was discussed with representatives of the Worcester Paper Box Corp. 
It was decided that Wagman would file an application to enable it to follow 
the paperboard traffic and at the same time to provide the service otherwise 
then being provided by the box company’s own trucks in the handling of paper 
hoxes from the box company’s plant. Thus, an application was filed, assigned 
Docket No. MC—-1160 (Sub-No. 2) on August 4, 1952, seeking the necessary au 
thority from the Interstate Commerce Commission. That application was 
heard on October 1, 1952, and an examiner’s report issued denying the apypli- 
cation on December 15, 1952. No further steps were taken with respect to that 
application because I learned at the hearing that my lawyer had 2 weeks previ- 
ously become the owner of a competing trucking company. 

A new application seeking authority to handle paperboard from the box com- 
pany’s source of supply at Bogota, N. J., to the box company’s plant and to 
handle the finished paper boxes from the box company’s plant to Baltimore, 
Md... and Edgewater, N. J., was filed January &, 1954. The application was 
heard on April 20, 1954. The application Was opposed by nine general com- 
modities common motor carriers and by the rail carriers. The nine opposing 
motor carriers included all of the large carriers operating in the territory, only 
one of Whom had ever handled any freight for the Worcester Paper Box Corp 
The one opposing carrier which had handled such freight later withdrew its 
opposition to the application. An examiner’s report was issued July 23, 1954, 
recommending the grant of authority to Wagman to handle paperboard fromm 
K:dgewater, N. J., to Medford, Mass., and the denial of the application in all 
other respects. Exceptions were filed to the examiner’s report by Wagman and 
by the opposing carriers. In Wagman’s exceptions it was pointed out that 
the grant of authority to handle paperboard would result in a one-way opera- 
tion so far as Wagman was concerned and would not be an efficient or profitable 
operation. It was also pointed out that the application was filed to afford Wor- 
cester Paper Box Corp. a carrier upon which it could rely both for the handling 
of its paperboard and its paper boxes and that if the authority were granted, 
the box company would cease its private carrier operations substituting Wag- 
man’s service for its own, thereby not injuring any existing common carrier. 
The Commission, division 5, by report and order dated January 14, 1955, denied 
the application in its entirety on the ground that no showing had been made 
that the existing services would not be able to meet the reasonable needs of the 
supporting shippers. On February 21, 1955, a petition for reconsideration of 
this report and order was filed on behalf of Wagman and on June 16, 1955, a 
supplemental petition for reconsideration was filed on behalf of Wagman calling 
attention to the worsening of Wagman’s position and the need for immediate 
relief. Those motor carriers still opposing the application moved to dismiss 
the supplemental petition on June 24, 1955. On July 14, 1955, division 1 of the 
Commission issued an order denying the opposing carriers’ motion to dismiss 
Wagman’'s supplemental petition and reopening the proceedings for reconsider- 
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ation. On August 26, 1955, division 1 issued its report and order granting the 
application in its entirety, finding that the resort of the shipper to private 
and contract carriage was of necessity in order to obtain the expeditious and 
specialized service required by the nature of the commodities involved, that 
Wagman has long served the shipper, has a terminal adjacent to it, and has 
especially adapted its equipment to meet the box company’s needs, that the box 
company’s private carriage will be terminated and that there will be no effect 
upon other existing carriers as a result of the grant. On October 6, 1955, those 
earriers still Opposing the application petitioned for reconsideration and on 
December 9, 1955, the entire Commission denied the petition. A permit was 
issued to Wagman dated December 21, 1955. 

As can be seen from the facts which I have related, Wagman Transfer Corp. 
has indeed gone through a period of adversity. It is only now that the story 
has a happy ending. The proceedings before the Interstate Commerce Com- 
mission have cost Wagman approximately $10,000. Wagman never disposed 
of the equipment which it had when the decline set in in 1952 because of the 
knowledge that the equipment would be needed if and when the necessary 
operating authority could be obtained to enable Wagman to follow its traffic. 
Wacman is just now beginning operations under the permit issued to it. I 
have every hope that Wagman shall now be able to conduct its operations in an 
efficient and profitable manner and that we shall now be able to continue to 
serve the Worcester Paper Box Corp. in the future as we have in the past. 

While the clouds now seem to have lifted, I have not and will never forget 
the experience which I have undergone in connection with attempting to remain 
in business. As each day passed and Wagman’s traffic declined, the future 
became darker. I hope never again to go through the trials and tribulations 
experienced in the obtaining of the operating authority which I now hold 
and hope will put Wagman back on its feet. 

EDWARD WISHNow, 
President, Wagman Transfer Corp. 
FEBRUARY 2, 1956. 








